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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OFPENNSYLVANIA

LISA and SCOTT CAVE, on behalf of
themselves and all others similarly situated,

Plaintiffs,
V. Civ. A. No. 11-4586

SAXON MORTGAGE SERVICES, INC,,

Defendant.

WILLIAM D. CAVE, on behalf of himself and
all others similarly situated,

Plaintiffs,

V.
Civ. A. No. 12-5366

SAXON MORTGAGE SERVICES, INC.,

Defendant.

MEMORANDUM

Padova, J. Octoberl1th, 2016

INTRODUCTION

Plaintiffs Lisa and Scott Cave, and William D. Cave brought these class adiien s
against Defendant Saxon Mortgage Services, Inc. (“Saxon”) alleging Saxarhdmedrial
Period Plan agreements (“TPP”) entered into with thousands of distressigagedorrowers
pursuant to the Home Affordable Modification Program (“HAMP”). Specificaley allege
that Saxon breached the TPP contracts when it fadlegither: (1) offer a permanent HAMP

modification by the Modification Effective Date (“MED”) set foritth the TPP; or (2) provide a
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timely written notice of denial. Presently pending are Plaintiffs’ motmaoertify two classes,
one class for each of these two civil action&fter rigorous assessmentf the class action
record, we deny the motion.
. PLAINTIFFS’ CLAIMS AND THE MOTION FOR CLASS CERTIFICATION

The plaintiffs in Civil Action Number 1-8586 (‘Cave T) are Lisa and Scott Cave. The
plaintiff in Civil Action Number 125366 (‘Cave II') is William Cave. Both cases contain class
action allegatios. The claimscontained in the current iterations of Plaintiffs’ Complaizats
breach of contract/breach of duty of good faith and fair dealingrnfQpubased on Saxon’s
“failing to offer Plaintiffs and members of the Class permanent HAMP modditatfter they
made the required TPP payments and submitted the required documentaéve”’l Second
Amended Complaint SAC") § 85 Cave Il SAC { 119, promissory estoppel (Count )
asserting Saxon is estopped from denying that the TPPs were bomhingcts Cave ISAC |
92, Cave IISAC 1 122, and violation othe Pennsylvania Unfair Trade Practices and Consumer
Protection Law (“UTPCPL) (Count IIlI), asserting Saxon engaged in unconscionable
commercial practicesln Cave | Plaintiffs seekas relef a declaration that Saxon breached their
TPP contracts and breached the covenant of good faith and fair dg@ene ISAC at 29.) In
Cave 1| Plaintiffs seek similar dedlaory relief and actual and statutory damage€£ave Il
SAC at 39.)

The proposefave IClass is definelly Plaintiffsas:

All Pennsylvania homeowners whose mortgage loans have been serviced by
Saxon and who, since April3, 2009, (i) entered into TPP Contracts with Saxon
and nade all payments as required their TPP Contractsna complied with
Saxon’s requests for documentation, and (ii) did not receive a permanent Home
Affordable Modification and did not receive timely written notifications
explaining the reason for denying the permanent modification.



(Pl. Mem. at 4Cave ISAC 1 66a.) Plaintiffs seek to certify th€Eave Iclassas an “issues class”
pursuant to Fed. R. Civ. P. 23(c)t4yvhich provides that, “{w]hen appropriate, an action may be
brought or maintained as a class action with respect to particular ‘issttes liability issuesit
seeks to certify for class treatment are whether the TPP is an enforceable emutratiether
the MED contained thereirs a deadline for Saxon to notify borrowers as to its determination of
their HAMP eligibility. (Pl. Mem. at 4.)

The proposedave lIClass sought to be certified as a damages class under Fed. R. Civ.
P. 23(b)(2)js defined as:

All borrowers in Arizona, Hawaii, Idaho, lllinois, Indiana, Maine, Massachsisett
Montana, Nevada, Oregon, Pennsylvania, Rhode Island, Washington, and
Wisconsin, whose loans have been serviced by Saxon and who, during the period
between April 2009 and October 2009: (i) entered into TPP Contracts with Saxon
that are substantially similar to Plaintiff William Cave’s TPP Contract and that
Saon countesrsigned and returned to the borrowers, (i) made all monthly
payments as required by their respective TPP Contracts, (iii) and did neerecei
permanent Home Affordable Modifications by the Modification Effective Date
set forth in their respeete TPP Contracts.

The Cave Il Class does not include any borrowers as to whom, on or before the
Modification Effective Date set forth in their respective TPP ContractsprSax
determined: (1) That the borrower no longer resided in the property identified i

the TPP Contracts (the “Property”) as his or her principal residedc&héat the
Property had been condemned; (3) That there had been a change in the ownership
of the Property since the borrower signed the Mortgage and the Note (the “Loan
Documents”);(4) That the borrower failed to obtain credit counseling that Saxon
required them to obtain; or (5) That the borrower paid off their mortgage loan.

The determination as to the exclusions set forth in the preceding paragraph shall
be made exclusively by reference to such data as Saxon collected, compiled
and/or maintained in connection with its obligations under the HAMP program,

! Although their Complaint originally sought certification pursuant to Fed. R. Civ. P.
23(b)3) for damages, and originally proposed three distinct classeSatle | Plaintiffs have
abandoned the attemfu certify any other class their certification motion and now seek to
certify a liability-only issuesclass under Rule (c)(4).SéePIl. Mem. at 27 (“With respect to the
Cave IClass, Plaintiffs only seek certification of a liability class pursuantule R3(c)(4).”); PI.
Reply at 29 (stating Saxon’s arguments on @ave |Class’s “ascertainability” are flawed
because theCave IClass is diability-only class pursuant to Rule 23(c)(4).”).)
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including, but not limited to, soalled IR2 data, which Saxon reported to the U.S.
Department of the Treasury.

(Pl. Mem. at 4Cave IISAC Y 94a.)
[I. STANDARD OF REVIEW

The United State€ourt of Appealsfor the Third Circuitrequires us to “rigorously
assess” the available evidence to assure the prerequisites of Rule 23 ared netfesolve
factual disputes by a prepondece of the evidence and make findings that each Rule 23
requirement is met or is not met, having considered all relevant evidencerqunmdents

presented by the partieslh re Hydrogen Peroxide Antitrust Litigh52 F.3d 305, 320 (3d Cir.

2008). A plaintiff “must be prepared to prove that there are in fact sufficienthyarous parties,

common questions of law or fact, etc¥Wal-mart Stores, Inc. v. Duke$64 U.S. 338, 350

(2011)(emphasiomitted. “Failure tomeet any of Rule 23(a) or 23(b)yequirements precludes

certification” Danvers Motor Cq.Inc.v. Ford Motor Cg.543 F.3d 141, 147 (3d Cir. 2008}.

is the plaintiff's burdento proveby a preponderance of the evidereaeh of the prerequisites
under Rule 23(ajnd that the classt$i within the desired categories of class actions set forth in

Rule 23(b). In re Hydrogen Peroxidéntitrust Litig., 552 F.3d at 307, 316 n. 14 (citation

omitted);Carrera v. Bayer Corp727 F.3d 300, 306 (3d Cir. 2013) (stating a plaintiff must show

class action prerequisites by a preponderance of the evidegsHayes v. WalMart Stores,

Inc., 725 F.3d 349, 3543d Cir. 2013) (“It is plaintiff's burden to show that a class action is a
proper vehicle for this lawsuit”). Rigorous analysis will freayehentail some overlap i the
merits of the plaintiffs underlying claim. That cannot be helped|T]he class determination
generally involves considerations that are enmeshed in the factual ands$egal comprising
the plaintiff's cause of actioi Dukes 564 U.S. at 351alteration in original) (quotingeneral

Tel. Co. of SW vFalcon 457 U.S.147, 160 (1983) The Third Circuit hagslsoheld that issue




certification under Rule 23(c)(4), like any other certification decision under Rule 23, “must be

supported by rigorous analysis.” Hohider v. United Parcel Serv., Inc., 574 F.3d 16¢9d 20t

2009).

Rule 23(a) requireghat Plaintiffs meet four elements for class certification: (1)
numerosity; (2) commonality; (3) typicality; and (4) adequacy of representatibnthe
requirements of Rule 23(a) are met, Plaintdéeking to certify a damages classist satisfy
additional requirements of predominance and superiority required by B({ig?3).

Where common questions cannot be shown to predominate, plaintiffs may resort to Rule
23(c)(4)to “isolate the common issugs and proceed with class treatment of these particular

issues.” Valentino v. Carteiallace, Inc. 97 F.3d 1227, 123®th Cir. 1996) (citing7B C.

Wright, A. Miller & M . KaneFederal Practice and Proced&ré790. p276(3d ed. 2005)1 W.

RubensteinNewbergon Class Actions§ 4:89 (5h Ed. 2012)). Classes certified under Rule

23(c)(4) araeferred to as “issue classes.” “The ability to certify issue classes atiterdsurts
discretion to realize the advantages and efficiencies of classwigdiGdjon of common issues

when there also exist individual issues that must be tried sepdraidwbergon Class Ations

8 4:89. The Manual for Complex Litigatiotprovides a detailed explanation of the advantages
and limitations of the rule while also flagging the two major concerns that it hag'raise

Rule 23(c)(4)[] permits a class to be certified for specifisues or
elements of claims raised in the litigation. Selectively used, this provision may
enable a court to achieve the economies of class action treatment for a paation of
case, the rest of which may either not qualify under Rule 23(a) or may be
unmangeable as a class action. . Certification of an issues class is appropriate
only if it permits fair presentation of the claims and defenses and materially
advances the disposition of the litigation as a whdfi¢he resolution of an issues
class lemes a large number of issues requiring individual decisions, the
certification may not meet this test. In prodiiability cases, there is a split of
authority as to whether questions relating to product defects should be centified i
an issues class.

An issuesclass approach contemplates a bifurcated trial where the



common issues are tried first, followed by individual trials on questions such as
proximate causation and damages. There is a split of authority on whether the
Seventh Amendment is Jaded by asking different juries to decide separate
elements of a single claim.
Before certifying an issues class under Rule 23(d), the judge should be
satisfied that common questions are sufficiently separate from other isglies a
that a severedial will not infringe any partys constitutional right to a jury trial
and will permit all the parties fairly tar@sent the claims and defenses.
Id. (quoting Manual for Complex Litigation, Fourth§ 21.24 (nternal citations omitted)
“[S] pecific advantages foissue certification include conserving institutional resources by
avoiding duplicative litigationgnsuring that similarly situated plaintiffs are treated similanhy
allowing for the advancement of claims that individual plaintiffs would lack thenine or
ability to bring” Newberg on Class Actions 8§ 4:9@ternal citations omitted
Certification of particular issuamder Rule 23(c)(4), howevas, only proper if the other

requirements of Rule 23(a) and (b) are first mBbmero v.Allstate Ins. Cqg.52 F. Supp. 3d

715, 724 (E.D. Pa. 2014) (citingA C. Wright, A. Miller, & R. Kane, Federal Practice &
Procedure 8 1790, at 590 (2005)he Third Circuit has held that, when deciding whether to
certify an issue class, the trial courbsld consider the following noexclusive list of factors:

the type of claim(s) and issue(s) in question; the overall complexity afatbes

the efficiencies to be gained by granting partial certification in light of tealis
procedural alternativeshé substantive law underlying the claim(s), including any
choiceof-law questions it may present and whether the substantive law separates
the issue(s) from other issues concerning liability or remedy; the impal pa
certification will have on the constitutional and statutory rights of both the class
members and the defendant(s); the potential preclusive effect or lack tthexteof
resolution of the proposed issue class will have; the repercussions certification of
an issue(s) class will have on theeetiveness and fairness of resolution of
remaining issues; the impact individual proceedings may have upon one another,
including whether remedies are indivisible such that granting or not granting
relief to any claimant as a practical matter determinesldims of others; and the

kind of evidence presented on the issue(s) certified and potentially presented on
the remaining issues, including the risk subsequent triers of fact will toeed
reexamine evidence and findings from resolution of the commoa(gsu



Gates v. Rohm and Haas Co., 655 F.3d 255, 273 (3d Cir. 2011G#tesfactors”). TheThird

Circuit has noted thahe interplay between the requirements for class certification under Rule
23(a) and (b) and the recognition of issue classes under23(c)(4) “is a difficult matter that
has generated divergent interpretations among the cbuis.’(quoting_Hohider 574 F.3d at
200 n. 25). Nevertheless, “[c]ourts frequently use Rule 23(c)(4) to certify some ptenoé
liability for class detanination, while leaving other elements to individual adjudication.”

Carroll v. Stettler Civ. A. No. 102262, 2011 WL 5008349, at *4 (E.[Pa. Oct. 19, 2011)

(citing Chiang v. Venemar385 F.3d 256, 267 (3d Ci2004)). When certifying an issue class,

the issues to be tried should be clearly enumerateakes 655 F.3d at 273 (citingVachtel v.

Guardian Life Ins. Co. of Am., 453 F.3d 179, 184-85 (3d Cir. 2008Kewise, the district court

should explain how the remaining issues will be resolvied.(citing Principles of the Law of
Aggregate Litigation 88 2.02(e) (2010)).
V. ASCERTAINABILITY OF THE CAVE Il CLASS

“Class ascertainability is ‘an essential prerequisite of a class action, at |dastspiect

to actions under Rule 23(b)(3).”Carrera 727 F.3dat 306 (quotingMarcusv. BMW of No.

Am., LLC, 687 F.3d583, 592-933d Cir. 2012); see als@yrd v. Aarons Inc, 784 F.3d 154,

162 (3d Cir. 2015), as amended (Apr. 28, 2015) (stating “the ascertainability requisenters

Rule 23(b)(3) class is grounded in the nature of the -deissn device itself’). The
ascertainabilityelement functions as a necessary prerequisite (or implicit requirement) because
it allows a trial court effectively to evaluate the explicit requirements of Rule BRgrd at 162.

It is anindependent inquiry, in addition to the Rule 23 requirements that “ensures that a proposed

class will actually function as a clasdd.



To satisfy the ascertainability prerequisinich applies to th€ave Il Class,Plaintiffs

must show by a preponderance of the evidence that the class is “currently amg readi
ascertainable based on objective criterMdrcus 687 F.3d at 593, and we “must undertake a
rigorous analysis of the evidence to determine if the standard is Qatérg 727 F.3d at 306.
“[A]scertainability and a clear class definition allow potential class mesleridentify
themselves for purposes of opting out of a class. Second, it ensures that a dsfegtitntre
protected by the class action mechanisirhird, it ensures that the parties can identify class
members in a manner consistent with the efficiencies of a class actahn.Accordingly, we

must “ensure that class members can be identified ‘without extensive andiuadized fact

finding or “mini-trials.”” 1d. (quotingMarcug. “[T]o satisfy ascertainability as it relates to

proof of class membership, the plaintiff must demonstthtd his purported method for
ascertaining class members is relialddministratively feasible, and permitsdafendant to
challenge the evidence used to prove class memberddip.”

The Third Circuit recently reiterated the ascertainability inquiry stating:

The ascertainability inquiry is twimld, requiring a plaintiff to show that: (1) the
class is “defined with reference to objective criteria”; and (2) there is “aleeliab
and administratively feasible mechanism for determining whether putative class
members fall within the class definition.”"Hayes v. WalMart Stores, In¢.725

F.3d 349, 355 (3d Cir. 2013(¢iting Marcus v. BMW of N. Am., LLC, 687 F.3d

583, 59394 (3d Cir. 2012)). The ascertainability requirement consists of nothing
more than these two inquiries. And it does not mean that a plaintiff must be able
to identify all class members at classtifieation — instead, a plaintiff need only
show that “class membersmn be identified.” Carrera 727 F.3d at 308 n. 2
(emphasis added). This preliminary analysis dovetails with, but is separate fr
Rule 23(c)(1)(B)’'s requirement that the classtification order include “(1) a
readily discernible, clear, and precise statement of the parameters defming th
class or classes to be certified, and (2) a readily discernible, clear, and complete
list of the claims, issues or defenses to be treated onsaldass.” Wachtel ex

rel. Jesse v. Guardian Life Ins. Co. of Am., 453 F.3d 179, 187-88 (3d Cir. 2006).




Byrd, 784 F.3d at 163. The Court added that “a party cannot merely provide assurances to the
district court that it will later meet Rule 23’s requirements. . . . Nor may a paetely propose
a method of ascertaining a class without any evidentiary support that the nathde
successful.” Id. at 164 (quotingCarrera727 F.3d at 306, 307, 311pternal citation omitted).

Based on the Report of their expdr, lan Ayres Plaintiffs argue that membership in
the Cave lIClass may be ascertained on the basis of electronic data maintained by Ge®n.
Decl. of Eric Lechtzin in Support of PldVot. for Class Certification (“Lechtzin Decl.”)
Ex. 28 (August 25, 2014 Class Certification Report of Prof. lan Ayresr€ayReport”) at 44
(“By applying common and generalaccepted methods to Saxon’s electronic records, including
those reported to Treasury pursuant to HAMP guidelines and those maintained ors Saxon’
internal databases, it is possible to identify each individual borrower who ineetstéria of the
class akgations raised by Plaintiffs.”).Plaintiffs rely on testimony of Saxon’s Rule 30(b)(6)

witness Ryan Knapp, who queried Saxon’s electronic records in order to ideatmhethbers of

the Cave land Cave Il Classes, and specifically identified such class members by Financial
Asset ID numbers (“FAID"), which corresponds to their loan numbers, names, addsssial
security numbers, and all the other information and documents that are routinely fourd in loa
servicing files. $eelLechtzin Decl. Ex. 5dgposition transcripbf Ryan Knapp“Knapp Tr.”))

at 42:1448:19). Dr. Ayres opines how the identities of each member dCake IIClass may

be ascertained with refinements to Mr. Knapp’s methodology, and how this can be done on an

automated basis without requiring individuail loan file reviews. (AyresedRort { 667472

2 Specifically, Dr. Ayres opines that he can use Saxon’s data by (1) identifying those
borrowers lgated in a state included inCdass definition with a TPP during the relevant period;
(2) of those, one would then identify borrowers who made TPP payments; (3) of those, one
would then identify those who made TPP payments on time according to HAMP guidé)nes; (
then one would identify the outcome of the borrower’'s TPP (i.e., was it given a apmbyal,
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He goes on to opine that Saxon’s data may be used to determine whether requipegrmems

were timely madeid. 11 6569°), and to determine whether the trial outcome was tim@ti.J1

a late approval, a timely denial, or no decision). ré&Report  61.) He opines that Saxon’s
Treasury data includes a property standardized state code field that ctimtastate in which
the property is located; a borrower execution date fiedd represents the date on which the
borrower signed the TPP; and a first trial payment due date field thaseeps the effective start
of the trial period. 16. 1 62.) Borrowers can be identified as having returned a signed TPP by
the presence in the borrower execution date fidldl. (63.) Dr. Ayres opines thabased on the
Cave 1l Class definition, putative Class members must have received a courgergig®
agreement. He cites Saxon’s Rule 30(b)(6) witness Kevin Smith’s testimdrfyatk@n would
countersign a borrower’s TPP agreement once the TPP agreement was retuheeldosotver
and Saxon had posted the first trial paymenrt. { 64.) Ayres concedes, however, that no
Saxon representative could testify to a specific date fieldatidg that Saxon countersigned a
TPP. Nonetheless, Ayres opines that Smith’'s testimony supports a conclusiddaxioat
countersigned a TPP if it was returneglthe borrower and the first trial payment was posted
since both of these conditions are identified in the Treasury Data in the borreegatien date
field and the first trial payment due date field.

3 Dr. Ayres concedes that Treasury data does not include a specific field fongttedé
the trial period as written in a TPP, however, it does includes fields that candbi usker the
originally conceived length of the trial using the MED field. He opines that irrlynath of the
loans in the Treasury Data produced to Plaintiffs (1,533 out of 1,547 loans), this fieldeis thr
months afer the date recorded in the first trial payment due date f{@gres Report] 66.) He
also concedes that there are a small number of loans with an MED field valtige thaby more
month$ later thanthe date recorded in the first trial payment due date field, including sbme
more than a year.ld.)

Ayres also concedes that the “original MED for a giwial thay be an earlier date than
the one shown in the Treasury Data produced to Plaintiffs. However, Mr. Knapp tebktfied t
Saxon maintains earlier data values for its database fields, and these dataceaild be
retrieved through systematic database queries” and that “one could identifigthal WMED for
a given trial. . . .”(Id. 1 67.) Importantly,we note that Ayres does not state in his report that he
has actually performed this task in order to ascertain who could be a member ofsbe. éas
oral argument, however, counsel stated:

Ayresdidn’t have all of the IR data. It hast been produced, at this point, such

that we could do a search of the full universe of borrowers to determine who
should be in, who should be out. We had a subset of that, that had been screened
by Saxon. ... We know that the classes are at leaSt 1BRe class members

have been identified by internal identifiers, we don’t have their names, because
Saxon can't give us that under banking regulations, until we get an order feom thi
Court. . . . Ayred knows that the hundreplus data points in 2 and Saxon’s
payment histories in its servicing database, allew give him sufficient
information to identify precisely who is in the classes.
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70-74% Finally, Plaintiffs argue that in “a virtually identical class action againsbr§ake
court stated that the ascertainability requirement was satisfied.” (Pl. Me®(@ti2g Gaudin

v. Saxon Mortg. Servs., Inc297 F.R.D.417, 424(N.D. Cal. 2013)(“It is administratively

feasible to ascertain whether individuals are members of the clamsitipn for permission to

appeal pursuant to Fed. R. Civ. P 23(f) denied, Saxon Mortgage Services, Inc. v. Gaudin, Appeal

No. 13-80186, Dkt. #13 (9th Cir. Nov. 20, 20£p).
Saxon respondghat Plaintiffs have provided no method for determiningl) if a
borrower enteed into a Trial Plan that was substantially similar to Plaintiff William CaVve&R

Contract (2) if and when a TPP was countersigned by Saxon and returnednowdypand(3)

(N.T. 9/14/16 at 16-17.)

Ayres goes on to opine that Saxon’s FiServ data may be used to determine whether trial
plan payments were made on time and to identify a borrower as having made a#drequir
payments because “payment amounts in FiServ payment history can be matdhedl RPt
payments, payment due dates, and MED from the Treasury Data to idemtfy tnansictions
correspond to TPP payments and whether those payments were made tirtkl§.68,) He
opines that [o]ne could identify a borrower as having made all required timely paynights
sumof the borrower payments posted in FiServ between theo®errExecution Date and the
(original) MED summed to the total TPP payments requireldl.) (

* Dr. Ayres opines that determining the trial outcome, and thus who may be a member of
the class, begins by excluding borrowers who received either a timebl dera permanent
modification. He notes that Saxon’s Rule 30(b)(6) witness Kevin Smith teshé&axon did
not issue any denials until March 2010; therefore, Ayres asserts, no borrolwer TWP during
the relevanCave llclass period of April 2009 to October 2009 would have received a timely
denial before the borrower's MED deadlin@yres Report]] 72.) Ayres concedes that Treasury
issued several extensions to servicers in the second half of 2009 to allow borrowetimmtoe
submit the required documentatiorid. (f 73.) He acknowledges that Treasury’s actions had the
effect of exteding trial plan periods to January 31, 2010, and Saxon participated in each of these
extensions. 1(.) Ayres opines that, even if these extensions are deemed valid by the Court,
borrowers affected by the extensions could be identified using Saxon idat,Saxon sent
written notices to borrowers to inform them of the extensiolis) (

® The class certified inGaudinwas defined a&California borrowers who entered into
HAMP TPPs with Saxon effective on or before October 1, 2009, and made ahteastrial
period payments, but did not receive HAMRN modifications Gaudin, 297 F.R.D. at 431.
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whether a borrower met the HAMP eligibility criteria based on verifiedntial informatior?,
Accordingly, Saxon contends, t&ave IIClass is incapable of meeting the ascertainability test.

a. A substantially similar TPP

The Cave llclass definition requires that a borrower must have entered into a TPP with
Saxon between April 2009 and October 2009 that was “substantially similkinafPWilliam
Cave’s TPP Contract” (i.e., the March 2009 version of the TPP). (PIl. Br. at 2.) Sa®ds ass
that this information cannot be ascertained without reviewing individual borrde®r fi

It asserts that there is no way to ascertain from Saxon’s data sourdedettus which a
borrower entered (i.e., signed) a TPP, or which version of the TPP a borrower exetuted.
asserts that Dr. Ayres’ claim that this information can be extracted from AMPHlata that
Treasury required Saxon to periodically reportthe Federal National Mortgage Assdma
(“Fannie Ma®) (seeAyres’ Report at 1 63), namely tiBorrower ExecutionDate field, does not
necessarily record the date the borrowmned the TPP. Rather, Saxasserts, Treasury
allowed servicers to populate tBerrower ExecutionDate field with either he date the TPP was

signed or the date the borrowers made their first paym&aeGourchane Report  y8noting

® Although Saxon lists whether a borrower made all monthly payments as required by
their respective TPP Contraas an additiondlactor in the introduction to its argument on the
ascertainability of th€€ave 1l Class, it never actually discusses the issutan portion ofits
brief. We note also that, in its original Brief, Saxon’s last ascertainability arguioetie Cave
Il Class focused on thdED term in the borrowers’ TPPs. Relying on the Report of its expert
Dr. Marsha Courchane (Def. Ex. 38, October 13, 2014 Expert Report of Marsh J. Courchane,
Ph.D. (“Courchane Report”) concerning the meaning of the MED term, which everdgtcted
on Dauwbert grounds,seeCave v. Saxon Mortg. Servs., Inc., Civ. A. No-4386, 2015 WL
6153754 (E.D. Pa. Oct. 20, 2015) (“October Opinion”), reconsidered in @ave v. Saxon
Mortg. Servs., Inc., Civ. A. No. 14586, 2016 WL 4203864 (E.D. Pa. March 4, 201B)afch
Opinion”), Saxon asserted that since the trial periods could vary in duration, the MED was not a
fixed ascertainable date and, accordingly, determining the length ofiay lgprrower’s trial
period would require a manual individualized inquirfpe{. Mem. at 289.) In its subsequent
Supplemental Memorandum filed after ddaubertdecision, Saxon concedes that we excluded
Dr. Courchane’s discussion of the MED as to@lawe lIClass. (Def. Supp. Mem. at 9.)
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the HAMP data dictionary “defines thBorrowerExecutionDate field as ‘the date that the
borrower executed (signed) the trial documehtwailable. Otherwise it is thelate of the first
payment.™). Saxonalso asserts that it useabrethanone version of th& PP throughout the
relevantperiod. Saxon notes, for example, Berower ExecutionDate for Lisa and Scott Cave

is September 1, 20(%he date their first trial payment was due), and not the date they signed the
TPP (November 30, 2009), and that they executed the August version of the TPP, not the March
version. Id. Accordingly, Saxon concludes, there is no reliable way to ascémamnavailable

data whether a borrower executed a TPP between April 2009 and October 2009.

Plaintiffs point to the testimony of Saxon’s Rule 30(b)(6) witness, Kevin Smitlo, w
stated that from May 2009 to October 2009, there was no change in the TPP form that Saxon
used. (Lechtzin Decl. Ex. 6 (deposition transcript of Kevin Smith (“Smith Jat)60:22-61:8.)

They also point to a spreadsheet prepared by Ryan Knapp generated from Saxahevdata

all borrowers in one of the designated states, who were placed into a TPP, adhthmafirst
payments, who were denied a permanent modification, whose reason for deniatlechax any
reason exceptlefaulting on their trial payments, and whose progerwere owneoccupied.
(Ayres Report{ 61.) As notedDr. Ayres opines that the class can be ascertained by refining
Knapp’s methodology by adding tiB®rrower ExecutionDate field “that represents the date on
which the borrower signed the TPP document, andrirstTrialPaymentDueDate field,
representing the effective start date for a trial modificatioid” (62.) Plaintiffs add that Smith
testified thatit was Saxon’s policy to countersign every TPP that a borrower returned if they
made their first scheduled trial payment. (Sniithat 64:1566:18.) Plaintiffs contend that this
makes identification ofCave |l Class members administratively feasible. Alternatively,

Plaintiffs argue thaif this is not sufficient, since Saxon does not deny that it possesses all of the
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TPPs it issued to all members of the Class, it is also administratively feasible to snaheel

the estimated 1,329 TPPs at issue to confirm that the version number on the bottom df the firs
page states “Mar.09” and that they are signédechtzin Decl. Ex. 29 (Reply Report of lan
Ayres (“Ayres ReplyReport) 1 26))

We findthat Plaintiffs are correct that this factor does not make the class uaesigd.

There is no indefiniteness in determining which version of the TPP any given boerecuted.
While Saxon points to the example of Lisa and Scott Cave as borrowers whose
Borrower ExecutionDate is recorded as the date their first trial paymeas wueand not the date

they signed the TPP, this is a nonsequitur since they are not member€at¢hikClass— i.e.,

they did not sign the March version of the TPP that William Cave signed. Furthen &a@es

not present evidence that there ardéeotputative members whose membership may be
unascertainable due to this factor.

b. A Saxon countersignature.

Saxon asserts that it does not maintain data indicating whether it returned toveebarr
countersigned TPP, and it would be improper to assume, as Dr. Ayres has done, that$orrower
received countersigned TPPs based on Saxon’s general policy to agufitBRs once a
borrower had signed the TPP and the first trial payment had been posted to the aceofind W
this argument is unsupported by the record. Dr. Ayres relied on Saxon’s own Rule 30(b)(6)

witness who admitted that Saxsmniform practice was to countersign tGave IITPPs after it

received the borrower executed copy andfitisetrial payment. (Smith Tat 64:15-65:9, 66:11-
18.) The record also shows that Saxon did not issue any denial letter until March BOHD. (

97:697:10, 154:114.) Since Saxon stopped using ®ave Ilversion of theTPP by October

2009, Plaintiffs assert thahe MED for any such TPP would have been no later than February 1,
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2010. (AyresReport 72.) On this record, Plaintiffs have demonstrated that membership in the
Class may be ascertained by examining the borrower execution andtheafipayment data in
Saxon’s records, sintbese are evidence that all such borrowers received a countersigned TPP.
C. Eligibility based on verified financial information.
Next, Saxon argues that whether &ave I TPP applicant satisfied HAMP’s eligibility
criteria based on verified financialformation cannot be ascertained. It notes that we have held
that Saxon was only obligated to provide Plaintiffs with permanent modificationagas their

“representations in Section 1 continue[d] to be true in all material resp€etge v. Saxon

Mortg. Serv., Inc., Civ. A. No. 4586, 2012 WL 1957588, at *E.D. Pa. May 30, 2012)

(“Cave IMay Opinion”), and that Section 1 of the TPP provides: “I am providing or already
have provided documentation for all income that | receive” and “all docuraedtmformation |
have provided to Lender pursuant to this Plan, including the documents and information
regarding my eligibility for the program, are true and correct.” (De$. Ex2 at 8§ 1.D., 1.E.)
Thus, Saxon contends that because a borrowecsipte of a permanent modification is
contingent upon a borrower supplying all required documentation and providing truthful
financial information, there is no way to ascertain class membership without aalmanu
individualized review of each borrower’s loéile to see whether a borrower provided accurate
“documentation for all income” that he or she received. It adds that,

What is discernable from the available data (but not addressed by Plaintiffs) is

that some twadhirds of the population Plaintiffs would count in the putative class

did not obtain permanent modifications because their requests were incomplete

(indicating that they failed to submit required documents or other information), or

were determined to be ineligible based on the submitted documents showing that

the eligibility criteria were not satisfiedSeeEx. 47. Together with the 27% of

borrowers coded as unqualified on the basis of [application of the Net Present

Value test to their financial information] or forbearance calculatiansontheir

submissions, the only readily available evidence indicates that more thaaf93%
the supposed class is presumptively not qualified on the basis of verified financial
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data. _See id.In light of the presumptive failure by most of the putative class to

adequately document their verbal financiatsparticularly in light of Treasury’s

observation that a “majority” of borrowers across all servicers similaaty h

obtained Trial Period Plans on the basis of false verbal financials (Ex. 3 at 13, 23)

— there 8 no support at all for ignoring these express requirements for

documentation of reported income.

(Def. Mem. at 27emphasis in original) Accordingly, Saxon concludes that only through an
individualized review of loan files can one potentially evaluhgeborrowers’ compliance with

the *“documentation for all incomeaequirement that Plaintiffs advance as an essential element
of thar class definitiorf. (Def. Mem. at 2728.) Moreover,even assuming one were able to
determine that all required docuntation had been submitted, the contents of such documents
must be reviewed and compared with the borrowers’ earlier verbal representatidetermine

the truth and correctness of such representatidds. (

Plaintiffs respond that Saxon’s argument

misses the point. If such borrowers failed to submit required financial documents,

then this “should have resulted in a timely denial decision by Saxon, rather than

Saxon stringing the borrower along through an indeterminate trial period.”

(Pl. Reply Mem. at 35 (quoting Ayres Reply Reporf &7.) They contend that, having failed to
issue denials by the MED dictated by the terms ofGaee |ITPP, Saxon cannot now ask us to
use its deficient evaluation process as a shield to defeat certification.

We rejectSaxon’s argumenhsofar as it relates to the ascertainability requirem@iie
requirement that a borrower submit all requested documentation is only an elefnent
membership in th&€ave [Class. Contrary to Saxon’s assertion, the “documentatamail
income” requirements not “an essential element ¢ihe Cave Il class definitiofy; it is a term
contained in the TPPMembership in th&€€ave 1l Class requires only a countersigned TPP, the

three payments, and failure to receive a permanent roauioin. However, the dispute over

verification of verbal information and its effect on eligibility for a permanentification will
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be revisited when we lateigorously analyzevhether theCave Il Class has satisfied the Rule

23(b)(3) requirement that common issues predomioaten issues class.

Because Plaintiffs have establishédttthe Cave |l Class is defined with reference to
objective criteria and there is a reliable and administratiieagible mechanism for determining
whether putative class memberd faithin the class definition, we conclude that the Class is
ascertainable.

V. COHESIVENESS OF THE CAVE | CLASS

While a Rule 23(b)(2) class need not meet the ascertainability requisethahtpply to

Rule 23(b)(3) classessee Shelton v. Bledsoe 775 F.3d 554, 563 (3d Cir. 2015)
(“[A]scertainability is not a requirement for certification of a (B)¢kass seeking only injunctive
and declaratory relief, such as the putative class hemith aclass must be sufficiently

cohesive.Barnesv. Am. Tobacco Co., 161 F.3d 127, 143 (3d. Cir. 1998)hile 23(b)(2) class

actions have no predominance or superiority requirements, it is well estddinstiethe class
claims must be cohesive.”)An injunctive relief class must also be properly defined. “A
properly defined ‘class’ is one that: (1) meets the requirements of Rule @3(&;sufficiently
cohesive under Rule 23(b)(2) and [the Third Circuit's] guidandgaimes 161 F.3d at 143; an
(3) is capable of the type of description by a ‘readily discernible, clear, acidgostatement of
the parameters defining the class,” as required by Rule 23(c)(I)(B) andljirae Circuit’s]

discussion inWachte) 453 F.3d at 187.” Shelton, 775 F.3d at 563.

The cohesiveness requirement protects two interests. The first interestrageictipg
unnamed class members, who “are bound by the action without the opportunity to withdraw and
may be prejudiced by a negative judgment in the class actiBarhes 161 F.3d at 143.The

cohesiveness requirement protects this interest by ensuring thati¢sighihdividual issues do

17



not pervade the entire action because it would be unjust to bind absent class members to a
negative decision where the claspresentatives’ claims present different individual issues than
the claims of the absent members presemd.”’ (citations and quotation marks omitted). The
second interest is in ensuring that the litigation remains manageable. If & classufficently
cohesive, “the suit could become unmanageable and little value would be gained in proceeding
as a class action if significant individual issues were to arise congjistelat! (quotation marks,
citations, and alterations omitted).

To satisfythe cohesiveesstest, we must find that the “class’s claims are common ones
and that adjudication of the case will not devolve into consideration of myriad individual.issue
Newberg on Class Actions § 4:34. “In other words, Rule 23(b)(2) appliesntr@dy a single
injunction or declaratory judgment would provide relief to each member of thee diagoes not
authorize class certification when each individual class member would bedetutitheli fferent
injunction or declaratory judgment against tledendant.” Dukes,564 U.S. at 36Qemphasis in
original). The Third Circuit has held thahya‘“disparate factual circumstances of class
members may prevent a class from being cohesiv@dtes 655 F.3dat 264 (citing Carter v.

Butz, 479 F.2d 1084, 1089 (3d Cit973). We havethe discretion to deny certification in the

presence of disparate factual circumstandg@sraghty v. U.S. Parole Con'm 719 F.2d 1199,

1205 (3d Cir.1983). “The key to the (b)(2) class is ‘the indivisible nature of the ictjwe or
declaratory remedy warranted the notion that the conduct is such that it can be enjoined or

declared unlawful only as to all of the class members or as to none of thBak#&s,564 U.S.
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at 360(quoting Nagareda, The Preexisting Principle dred Structure of the Class Actioh03

Colum. L. Rev. 149, 176 n. 110 (20p3)

Having rigorously analyzed the class certification record, we concludéabel Class
fails to satisfy the cohesivenessgquirement This Class, premised upon whether the borrower
received atimely written notification explaining the reason for denying the permanent
modification, cannot b&ohesivegiven the myriad individual issues involved in determining
whether Saxon’s denial notieeas timely.

Notably, Dr. Ayres has opinedhat identification ofCave |Class members “merely
requires a determination of the length of the trial period, whether the borroveeis tine
required TPP payments on time, whether the loan modification was denied, andirigeofim
that denialrelative to the MED (Pl. Reply Mem. at 30 (quotingyres ReplyReporty 12).)
Ayres opines that “the MED, the timing of trial payments, and the length of &heériod can
be reliably determined from the Treasury (IR2) data and FiServ datdaimed by Saxon, and
can be ascertained by simple query. Tiheng of the denial decisioncan be determined by
Saxon’'s Treasury IR2 data or images of letters sent to borrowers that aanéained

electronically by Saxon.” Id. (emphasis added; foottes omitted).) We find thatDr. Ayres’

’ Discussion of the cohesiveness issue must begin with by noting thafatre |
Plaintiffs make no specific argument in their moving papers that their proptassdmeets the
test. While they initially presented arguments that the Class was ascertéseafle Mem. at
29-30), after Saxon argued they failed to demonstrate ascertainabilityase dbjected that the
test was inapplicable because they sought only to certify a Rule 23(b)(2¥arlasginctive
relief (see Pl. Reply Br. at 29). At oral argument, Counsel agreed that the cohesiveness
requirement applied to tHéave IClass, but also conceded that Byres offered no opinion on
cohesiveness. (N.T. 9/14/16 at 5.) Counsel argued that we may find the element based on
rigorous analysis of theverall facts and circumstances, including that all members of the Class
signed the same version of the TPP over a relatively short period cdntisnmade at least three
trial payments, which plaintiffs had earlier argued demonstrated asabili#yn (Id. at 56.)
Accordingly, we treat the ascertainability arguments presented on béliadf ©ave IClass as
cohesiveness arguments.
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assertion is highly problematic. By definition, this methetiich reliesin parton “images of
letters” sent to borrowerss nota simpleelectronic query Rather, as we explaithe timeliness
issueinvolves indvidual determinationfor each prospectivelass member

Plaintiffs’ choice todefine theCave IClass to include those who did not receamemely

written notification of deniatlestroys class cohesiorBut this cannot be avoided; the definition
directly correlates to the claim thitie Class seeks to litigate against Saxon, namely, breach of an
implied covenant of good faith and fair dealirrgther tharbreach of an expressontractual
provision We earlier heldthat the borrowers’ TPP contracts contained no express provision
stating when Saxon had to send the written der@ave IMay Opinion, 2012 WL 1957588, at

*8 (“as the TPP contains no express provision stating when Saxon had to send a writlen denia
the implied covenant of good faittnd fair dealing may ultimately be the only aspect of the TPP
that Saxon breached”). Uk, tre nature of the claim implies that a mathematical counting of
days is insufficient since each borrowers’ compliance with the TPP ikatsehdividual issue
anda factor that must be considered in the underlying liability issue oetds®nabléimeliness

of Saxon’snoticeof denial. Additionally, Dr. Ayres statement that ascertaining @eeve IClass
members “merely requires a determination of the length efttlal period, whether the
borrowers made the required TPP payments on time, whether the loan modificatidenveas

and the timing of that denia¢lative to the MED” (Ayres Reply Reporf 12 (emphasis added)),

confuses ta Cave |definition, which is based on lack of “timely” deniaglsvith the Cave I

definition, which specifically references the MED as an allegeddline. BecausBlaintiffs’
reliance orthe timing ofadenial“relative’ to the MEDis imprecise and Saxon’s alleged lack of

good faithand fair dealing with respect to tiave IClass istoo individualto be determined
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only with reference to evidence that is common to the class, Plaicaffisiotsatisfy the
cohesiveness requirement.

The Class also lacks cohesion fosecondreason. Te class definition reques that
putative memberscomplied with Saxon’s requests for documentationThis also require
reviewing the contents of each borrower’s loan &led thus raisemyriad individual issues
Saxon asserts that none of its data sources are capable of being queried to make this
determination, as Saxon was not required to maintain and did not maintain data that would
indicate which documents weseibmitted, which werstill missing or the exact timevhen a
borrower submitted all required documentation. (Def. Mem. at 22 (citing Courchane R&fort
(“Dr. Ayres has provided no method for establishing whether and when borrowers prénvaded t
documentation required by Treasury to evaluate their request for a loancatamhif and has
provided no method for establishing whether Saxon failed to notify borrowers of doatiorent
deficiencies on a timely basis and in accordance with HAMP guidelines or ofjuénersents.
Such determinations would require examination and evaluation offileattocumentation.”).)
Moreover, Saxon notes that this inquiry is further complicated by the fact tkeasury
repeatedly “changed the standards for what documents are required and whather tr
modifications can be entered into before such documentation is provided since thenpnagr
rolled out.” (Def. Ex. 3 (March 25, 2010 Report of the Special Inspector Generahefor t
Troubled Asset Relief Program, “Factors Affecting Implementation ofHbme Affordable
Modification Program”) at 21 (noting changes during the class period).) dingty, Saxon
concludes that “determining whether a borrower provided the requisite correct dodionenta
would require comparing the contents of each borrower’s individual loan file with theufye

guidelines in placeluring that borrower’s trial period, and further comparing the information
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reflected on such documents with the information verbally provided by the borrower iatehe t
the Trial Plan was issued.” (Def. Mem. at 2®%V/e agree.

Plaintiffs’ decision todefine theCave |Class as those who did not receme¢imely
written notification of deniaklearly implicates each borrowers’ compliance with the TPP, as
well as Saxon’s reasons for allegedly delaying ifseianceof a denial since the borrowers’
diligence in submitting documentation to support their verbal information impacts the time in
which a borrower would reasonably expect to receive an eligibility detatimn For example,
sincethe class definition requires compliance with all of Saxon’s documentation tgghese
prospective class membeho “complied”’ but delayed their compliance until part or all of the
trial plan period had lapse@vould have a different expectation of when Saxon would act on
their requests for permanent modificatidram those who complied immediately. Because the
Cave IClass is (1) based dhereasonableness of thiening of Saxon’sdenialdecision, and (2)

a denial decision is based upon each putative class member’'s compliance with Bapm@sss
for documentationtheunderlying claimis too individually focused to permit Plaintiffs to satisfy
the cohesiveness requirement.

Finally, Plantiffs fail to clear a third hurdlestanding inthe way of cohesion: he
definitional elementequiring thateachprospective class membiémely mée the requiredrial
period payments. This requirement stems from the language of the Triadl Pdain,which
requires at least three separatel timely payments. §eeDef. Exs. 1, 2 at 8§ 2 (“On or before
each of the following due dates, | will pay the Lender the amount set forth below . . . .")
(emphasis added).) The TPP explicitly warns borrowers“lHME IS OF THE ESSENCE
under this Plan. This means | must make all payments on or before the days thied they"a

(Def. Ex. 2 at § 2.)
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Saxon asserts that determining whether a borrower made timely trial pasiotemts
requires reviewing “inhergly complicated” payment histories.Sée Courchane Report I 65
(“Dr. Ayres also oversimplifies the process needed to identify if paymeatsinaely. Loan
payment history data is inherently complicated, and Dr. Ayres has not ptavideethod for
identifying whether timely trial payments were made that accounts for the catiguiginherent
in that data.”).) Saxon concedes that the data can determine the gross number of pagdents
over any given period of time, but objects that the data relied up@r.PAyres cannot answer
whether the payments “married up to the specific trial plans that were due andotirgsathat
would have been necessary to satibytrial payments.” JeeKnapp Tr at 21:914 (“We could
determine gross number of payments made over a period of time, but whether or not those
married up to the specific trial plans that were due and the amounts that would have been
necessary to satisfy the trial payments, that isn’t queriable and that wouick ragomanual
review.”); Courchane &port | 656 (opining that “unrelated payments received during trial
plans [such as to cure ptgal plan delinquencies] confound attempts to systematically query the
payment history data in the manner suggested by Dr. Ayres. . . . Dr. Ayres adsaimeal t
payments were made at precisely the TPP amounts, and that the paymeses histiect those
payments independently of other credits or debits made at the same time, swthoas e
payments. While the payment histories do reflect borrower payments, naitDer Ayres
assumptions are likely to be true for putative class members and is not true fomibe@ na
Plaintiffs”).) Saxon contends that, unable to formulate any method for deternisrgdment
on a class basis, “Plaintiffs instead choose to ignore the Trial Plan'seragat that each
separate trial payment be timely. Plaintiffs instead propose ‘identify[ingjrawer as having

made all required payments timely if thkem of the borrower’s payments [between two dates]
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summed to theotal TPP payments required.”Déf. Mem. at23 (quotingAyres Report § 68
(emphasis added in Def. Me) Saxon argues that thianimproperly include borrowers who
failed to make each trial payment in full and on time as compliant with the putddis® c
definition, when they plainly are not.

As an example, Dr. Courchane cites the payment history of Lisa and Scattle@ave
| class representatives. Their payment history shbats payment in the amount of $3,600 was
posted as received on August 4, 2009, the same day their trial plan was approved. However, the
Loan Servicing Notes History for their loan for this date (and for July 24, 2009) sugddbsetha
$3,600 payment was an attempt to catch up on delinquent amounts owed by the Cares, rath
than intended to be an advance payment of the three trial payments. Courchane notes tha
before the Caves were approved for a trial plan, the Loan Servicing Notes Héstorged the
following regardingScott Cave

CLLD TO LET US KNOW THAT HE WILL MKE APRIL AND MAY PMTS

BFRE JULY 3f", PMT IAO $3868.44, OFFERED WUPP, WILL SEND

WESTERN UNION, WILL MKE JUNE AND JULY PMTS IN AUGUST, SO

HE WILL BE CAUGHT UP BY SEPT.
(Courchane Repoff 67 (quoting Loan Servicing Notes History for Lisa and Scott Cav@j.)
Courchanenotes that the Caves actually made no payment until the $3,600 was received on
August 4, 2009, and thaihe amount bears no direct relationship to the amount of the monthly
trial plan payments recorded in their TPP (i.e., it is not a multiple of the listed p@yr(idr) In
fact, she notes, the payment was made before the Caves had any discussion witthb@dxon a
HAMP or a TPP. Dr. Courchane opines that Dr. Ayres “ignores all of this evidensating
the $3,600 as though it had been paid toward the obligatory payments of the trial jdign.” (

Further, she asserts that this history shows that “Saxon’s decision to appavés gayment to

amounts due under the TPP only demonstrates that payment history records alone willleot ena
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one to reach a definite conclusion about which payments counted toward a trial plan&nd whi
did not. Rather the Loan Servicing Notes History and the loan documents, which vary by
borrower, must be crossferenced.” If.)

Dr. Ayres rejects this criticism that he “oversimplified the process needekbntify if
payments are timely.” (Ayres Reply Rep®r27.) Rather, he asserts, the

determination of whether a borrower made all their trial payments in a timely
manner is a simple formula. A borrowdid not make timely trial payments and
is therefore nortompliant with the TPP if the total payments made on or after the
Borrower Execution Date (or First Trial Payment Posted Date, if that date is
earlier) and before the MED is less than the aggredalepayment amount due. .

. On the other hand, a borrower was compliant with the payment provisions of
the TPP and made timely TPP payments if the total payments made on or after the
Borrower Execution Date and before the MED is greater than or equlé to
aggregate TPP payment amount due.

(Id. 128.) He rejects the Lisa and Scott Cave example cited by Dr. Courchane as a domplicat
factorto determining whether trial payments were timely, noting,

the fact that each payment made by these borrowgnsgdtheir respective trial
periods was not precisely equal to the amount due stated in their TPPs is
irrelevant. So long as the aggregate amount paid is at least as much as the
aggregate TPP payments due, then the borrower is compliant with the timely
payment provisions of the TPP. The payment histories of Lisa and Scott Cave
and of William Cave, as shown in my original report and in Dr. Courchane’s
report, show that these borrowers paid amounts during their trial period that
exceeded the aggregate TP&/ment amount due. . . . [Courchane’s information
about the Caves’ intentions, as recorded in their Loan Servicing Notes History] is
not relevant for purposes of determining whether they made timely trialgpaym

If the payments of the sufficient amount were made during the relevant period (on
or after the Borrower Execution Date or First Payment Posted Date but tefore
MED), then those payments should be (and indeed were, as demonstrated by
Saxon’s classification of payments made by the namedtigirconsidered to

be trial payments.

(Ayres Reply Reporf 30.)
We find that Dr. Ayres’ response to Dr. Courchane is entirely inadequate. Rather than

address her criticism- and her example using the named Plaintiffs’ own payment histoing
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asksus to ignore it because he has ignored it. It is not, as he suggests, irrelexantigorous
analysis The Cave IClass defiition requires that borrowersade all payments as required by
their TPPs. Whether a borrower intended a payment to be credited toward their iggtoabl

or for some other purpose, is clearly relevant to whether they satisfiegdlyment obligations
under the TPP. Dr. Ayresye find, too easily dismisses borrowers whose payments were not
precisely equal to the amount dsiated in their TPPs. The record shows that Lisa and Scott
Cave were suffering financial distress beforeytkgned their TPP Moreover their stated
purpose in making a lump sum payment before their trial period even begar to “BE
CAUGHT UP BY SEPT is clearly relevant to whether they believed the payment was or was
not intended to be their TPP payngnsSince the record shows thaCave IClass member’s
payment history is not merely a question of crediting any payment to tlewrdas as a trial
period payment, this is further reason why Plaintiffs cannot sti@xclass is cohesive

Accordingly, we conclude that the CaveClass cannot be certified because it is not

cohesive® For purposes of providing a complete record of decision, we will also address the

other Rule 23 requirements for tBave IClass.

8 This finding applies to both the claim for breach of implied duty of good faith and fair
dealing as well as the Ckls UTPCPL claim.

In their opening Brief, Plaintiffs argue that tGave IClass’s claim for violation of the
UTPCPL “focus squarely on Saxon’s uniform conduct as opposed to personal chaactdrist
the individualCave |IClass members.” (Pl. Mem. @0.) Plaintiffs claim that they can meet
their certification burden because every member oCtinee IClass received the same version of
the TPP form, and Saxon had the same obligation to each member to provide time&lgtiootifi
of denial “by referene to the MED.” (PIl. Reply Mem. at 55.) They argue that Saxon’s own data
can be presented in summary format at trial to show that@aeh Imember did not receive a
written denial by the MED or by a common later point in time, continued to make yrakpés,
and was never offered a permanent modification. In the alternative, if progfavfce by each
member is required, Plaintiffs argue that the fact that each member made motteetiiamree
required trial payments is evidence they believed thatjding so, Saxon would approve the
permanent modification.
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VI. THE RULE 23(a) REQUIREMENTS
a. Numerosity
Under Rule 23(a), a plaintiff bears the burden of establishing numerogita b

preponderance of the evidencédarcus 687 F.3dat 59495. Plaintiff must prove that the

putative class is “so numerous that joinder of all members is impractic&#ad.”R. Civ. P.
23(a)(1). “No minimum number of plaintiffs is required to maintairsuit as a class action, but
generally if the named plaintiff demonstrates that the potential number of fdaexdeeds 40,

the first prong of Rule 23(a) has been mebtewart v. Abrahan?275 F.3d 220, 2287 (3d Cir.

2001) (citing 5 James Wm. Moord al., Moorés Federal Practice § 23.22[3][a] (Matthew

Bender 3d ed. 1999))We cannot “assume,” “speculate,” or defer to “common sense” with

We have already held thahe Cave | Class’s claim under th&TPCPL “catchalt
provision bars engaging in “fraudulent or deceptive conduct which creates iholiklof
confusion or of misunderstanding” in the conduct of trade or commé&age |May Opinion,
2012 WL 1957588, at *9 (citing 73 Pa. Stat. Ann. §-204)(xxi); Toy v. Metro. Life Ins. Cq.
928 A.2d 186, 190 n. 4 (Pa007). We held that to state a claim under the UTPCPL, a plaintiff
must allege that he “justably relied on the defendant’s wrongful conduct or representation and
that he suffered harm as a result of the rekah 1d. (QquotingMolley v. Five Town Chrysler,
Inc., Civ. A. No. 045415, 2009 WL 440292, at *2 (E.[Pa.Feb.18, 2009) (quoting Hunt v.
U.S. Tobacco Co., 538 F.3d 217, 222 (3d €008))). We added in th€ave |IMay Opinion
that a complaint “muséallege that knovedge of the deceptive conduetduld have changed
[Plaintiffs’] conduct.” Id. (quoting_ Hunt, 538 F.3d at 227).

We find that Plaintiffs have failed to meet their certification burden with respebeto
UTPCPL claim as well. The same issue that prevents Lisa and Scott Qaveeftdying their
breach of duty of good faith and fair dealingiwla— cohesiveness- also prevents certification
of the UTPCPL claim. Similar to that claim, the Plaintiffs’ focus on “timely notificatid
denial by reference to the MED” to show a UTPCPL violation necessitates indiilgduas of
proof on timeliness, documentation, and payment histories. Each of these faottesant to
whether Saxon’s actions witlegard to each class memloeeatel a likelihood of confusion or
of misunderstandingbout their receipt of a permanent modification. These factersalao
relevant to the reliance element and how the alleged deceptive conduct would hayex chan
Plaintiffs conduct Accordingly, we find that Plaintiffs have also failed to show cohesiveness
for this claim.

Finally, the reasons we finthat the Class dcks cohesiveness also control thates
factors used to determine whether to certify an issues clBss.individualized nature of the
type of claims and issué@svolved,and theoverall complexitythey bring tothe casgoverwhelm
anyefficienciesthatmight begained by granting partial certification
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respect to how many class members exiglarcus 687 F.3d at 5997. The plaintiff must

produce evidence, direct or circumstantial, specific to the products, problemss,partd
geographic areas actually covered by the proposed class definitions tasitomake a factual
finding on this requirementld. at 596.

Dr. Ayres opines based on Saxon data thegt €ave Il Class consists of at least 1,329
loans and theCave | Class consists of 37 loafls (Ayres Report 159.) Saxon makes no
argument on this issu@Ve find that Plaintiffs proposed classes are sufficiently numerous.

b. Commonality

“A putative class satisfies Rule 23(a)’s commonality requirement if ‘the chqntaentiffs
share at least one question of fact or law with the grievances of the prosptads.” Reyesv.

Netdeposit, LLC 802 F.3d469, 486(3d Cri. 2015)(citing Rodrigwez v. Natl City Bank 726

F.3d 372, 382 (3d Cir. 2013)). “Commonality does not require perfect identity of questions of
law or fact among all class members. Rather, even a single common questam”widl., 802

F.3d at 486 (citingDukes 564 U.S. at359. The commonality inquiry turns on whether
determining the truth or falsity of a common contention will resolve an issuis ttentral to the
validity of each one of the claims in one stroké. at 486 “What matters to class certification

. . 1s not the raising of common questions even in droves— but, rather the capacity of a
classwide proceeding to generate comraswers apt to drive the resolution of the litigation.”
Dukes 564 U.S.at 350 (emphasis and ellipsis in the original)The hkar for establishing

commonality is “not high” and is “easily met.In re Cmty. Bank of N. Va. MortgLending

® The parties refer to the number of Isarather than the number of borrowers, because
some loans have multiple borrowers. We accept for purposes of the numesostihst each
loan represents at least one prospective class member.
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Practices Litig. 795 F.3d 380, 397 (3d Ci2015);Reyes 802 F.3d at 486 (citinBaby Neal v.

Casey 43 F.3d 48, 56 (3d Cir. 1994).

Plaintiffs argue that Rule 23(a) commonality is satisfied because everyotie in
respective classes entered into the same standard TPP form with Saxemt teadt three trial
payments called for therein, and did not obtain a permanent loan modificé®lbiMMem. at 31.)
They point to evidence frorfBaxon’s Rule 30(b)(6) witness, wikestifiedthat “there was not a
change to the TPFSaxon used between May 2009 and October 2009 (i.eCdte [ITPP), and
thatthe form of TPP “would not differ by wherthe property was located(Smith Tr. at 6061.)
Saxon’s corporate designee also stated that Saxon usédwbdTPP form nationwide betsen
October 2009 and May 2010ld(at 6370.) Plaintiffs also rely orDr. Ayres opinion thatthe
same data used to identify the members of the Classes may be used omnédeldsssis to
establish whether or not there is a breach of the TRRgresReport{{ 7578.)

Saxon disputes that there are common questions. It argues that whether ewetlyene
respetive Classes entered into the same standard form TPP, made the three tradtpagimd
did not obtain a loan modificatioare ‘not the questions that Plaintiffs set out as defining the
respective classes or their rights, and therefore not the quasiaidrive the litigation” (Def.

Mem. at 31 (quotindAlbertonv. Commonwealth Land Title Ins. C&®99 F.R.D109, 114 (E.D.

Pa. 2014ypuotingDukes 564 U.S. at 350) Specifically, forthe Cave Iclass,Saxon asserts that

the Plaintiffs have not demonstrated that the class members suffered thengayeand have

19Where the class is proposed to be certified under Rule 23(b)(3), district cpicalyy
analyze Rule 23(a)’s commonality requirement together with the mongestti predominance
requirement of Rule 23(b)(3Reyes 802 F.3d at 48GeeSullivan v. DB Investments, Inc., 667
F.3d 273, 297 (3d Cir. 2011). The Third Circuit, however, recently cautioned that commonality
must be establishdakfore predominance can be considerdgeyes 802 F.3d at 486 (emphasis
in original).
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not demonstrated that the claims are capable of-almks resolutionbecause thatlass as
defined

purports to include borrowers who suffered one of two distmaties: (a) not

receiving a permanent HAMP modification despite qualifying for ena class

that could never be represented by Lisa and Scott Cave, as they do nohallege t

they qualified for modification, or (b) not receiving “timely written denia¥

which the Court already has interpreted as an inquiry into Saxon’s diligetice wi

respect to any given borrower’s applicatiddeither of these claims is capable of

class treatment.Every borrower in the class under Plaintiffs’ definition was

necessaly denied a HAMP modification.Determining whether a borrower was

entitled to a permanent HAMP modification requires an individualized eligibility

determination, which would necessarily require a comprehensive review of a

borrower’s loan file. This condusion is all the more apparent where the record is

uncontroverted that some 95% of borrowers identified in discovery were in fact
coded as not eligible.. . Any basis to refute such data would necessarily come

from the individual loan files themselves.

(Def. Mem. at 3@81.) Saxon argues that because receiving a “timely” written denial is
definitional, liability would depend on the particular circumstances of each indioduawer

and would require a similar individualized inquiry. It adds trether Plaintiffs noDr. Ayres
explain how these determinations could be made on a class basis.

Saxon also rejects that there is commonaliih wespect to the putativ€ave Il class,
becausgeven though they received a courdigmned TPPthe borrowers’obligations under the
TPP were not limited tomaking three timely trial payments; borrowers also had to provide
required documents and certify that all documents and information they providedeanadre
true, and remain true(ld. at 32.) Whether eaa borrower did so, Saxon asserts, is an individual
inquiry for each purported class member and ttammmonalityis lacking For example, Saxon
notes that borrowers who failed to return the required documents or whose docunteshts fai
substantiate their representations necessarily failed to perform underahilan and thus lack

a viable claim, even under Plaintiffs’ theorylaintiffs have the burdeaf proving that these

obligations have been performed in each case; they cannot conveniently ignore thenmand clai
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that the only relevant inquiry is whether a borrower made three trial period payments
(particularly where Plaintiffs assert only that borrowers made paigrotaling the sum of three
trial period payments, but not necessarily in,fafid on timeas required by the express terms of
the Trial Plan).(1d.)

We find that Saxon’s argumentsith regard to theCave Il Class which it essentially
repeats later in asserting that common issues do not predominate, areateidcito whether
common questions of law or fact existder Rule 23(a) Whether or not thessuesoredominate,
there are common questions concerr(ibgthe nature and scopé the TPPs(2) whether they
are enforceable contract@nd (3) whether Saxon breached the TPPs by failing to grant those
who received a countaigned TPRa permanent modification or issue a denial by the borrower’s
MED. Because the correct interpretation of the TPPs is central to thetyalidtach class
member’s claims, and can be resolved for each class member in a single deediod, that
common questions of law and fact do exist for@lae IIClass.

For theCave IClass, however, the samaadysis that bars a finding that the class is
cohesive, also bars a fimg that there are common questions. Whether each class member
complied with the TPP and whether Saxon’s written notice of denialreasonablytimely
under the circumstances are ommon questionsEach borrowers’ individual dealings with
Saxon during the course of the modification process impacts the determinationviasther
Saxon acted igood faithin the timing of its denial decisigoor whether iviolated theUTPCPL
The mere fact that all prospective class memlistgeed the same contract does not “drive the

resolution of the litigation."Dukes, 564 U.S. at 350.
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C. Typicality

The typicality requirement aids a court in determining whether maintenance assa cl
action is economical and whether the named plaintiff's claim and the class claims are so
interrelated that the interests of the class members will be fairly and aelgguatected in their

absence.Marcus 687 F.3d at 5988 (citingGen.Tel. Co. of the Sw., 457 U.&t 158 n. 13).

Typicality “screen [s] out class actions in which the legal or factual iposiof the
representatives is markedly different from that of other members of the eslassthough
common issues of law or fact are presentd. at 598(citing 7A C. Wright, A. Miller, & R.
Kane, Federal Practice Rrocedure 8§ 1790, at 590) 0 determine whether a plaintiff's position
is markedly different from # class as a wholaye compare three distinct, though related,
concerns: (1) the claims of the class representative must be generally the sanse a$ tife
class in terms of both (a) the legal theory advanced and (b) the factual canccesstinderlying
that theory; (2) the class representativest not be subject to a defense that is both inapplicable
to many members of the class and likely to become a major focus of the litigati(3) the
interests and incentives of the representative must heisnffy aligned with those of the class.
Marcus 687 F.3d at 598-99.

Plaintiffs assert thathe typicality requirement is satisfied because Plaintiffs Lisa and
Scott Cave entered into and performed in accordance with the same TPP form as every oth
menber of theCave IClass, and lmughtthe same legal claims for breach of contract, breach of
the duty of good faith and fair dealing, and for violations of the UTPCPL thatcthdd bring.
Likewise, Plaintiff William Cave entered into and performed inoadance with the provisions
of the same form TPP as every member ofGhge |IClass, and lmughtthe same legal claims

for breach of contract. (Pl. Mem. at 33.)
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Saxon disputes that any named representative is typical. It asseitss¢thand Scott
Cave are not typical of thproposedCave |Class,because, contrary to their contentidiney
camot “bring the same claims” asay be brought bthe other class memberSaxon notes that
Lisa Cave concedein her depositiothatthetwo did not qualify forthe permanent modification
they sought(Lechtzin Decl. Ex. 2 (deposition transcriptlosa Cave (“L. Cavelr.”) at 44:39
(Q. As you sit here today, you understand that irrespective of the timing of the, nbét, in
fact, your application did not qualify under HAMP for a permanent modification? . . . THE
WITNESS: Yes.) The plaintiffsalsoacknowledgedhat qualification is an express condition
precedent to any contract claim for modification, and that accordinglycdoeyring no such
claim. (Lechtzin Decl. Ex3 (deposition transcript db. Cave(“S. CaveTr.”) at 286:1217; L.
Cave Tr.at 43:1524, 158:25159:16.) For that reason, Saxon contends tliay cannot
represent a class of borrowers who claim that Saxon ddbk Trial Plan by failing to provide
permanent HAMP modificationgDef. Mem. at 33

SecondSaxon argues thaisa and ScotCaves’ breach of contract claim is subject to a
unique defense— the Caves do not allege that Saxon ever signed and retilngied PP. (L.
Cave Tr.at 611:18613:25;S. Cave Trat 503:6504:4.) The TPP explicitly states that it “will
not take effect unless and until both | and the Lender sign it and the Lender pnovdeith a
copy of this Plan with the Lender’s signattirdDef. Ex. 2) Becausdhe TPP was never fully
executed and returned to the Cav@axon contends thaby its own termsit never went into
effect, and the Caveslaim for breach of that unenforceable contract must {@kef. Mem. at

33 (citingMwantembe v. TD Bank, N.A., 268 F.R.D. 548, 557 (E.D. Pa. July 29, 2010) (finding

plaintiffs failed to meet the typicality requirement where the factual circunegadd not

support plaintiffs’ legal theory)).)
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We find that these arguments have no meiiisa and Scott’'s claims and ti@ave |
Class’s claimsarethat Saxon breached their TPPs when it failed to provide them with written
denial notices within a timely period. Whether or not they qualified for a permanent
modification or received a countersigned TiBRot an element aheir claims. We held iour
Cave IMay Opiniondenying Saxon’s Motion to Dismiss the Plaintiffs’ complalmtthe TPP
was an enforceable contact, difid]nder its plain terms, theChve | TPP obligated Saxon to
provide Raintiffs a written denial if they did not qualify."Cave | May Opinion,2012 WL
1957588, at *7.Because they claim they did not receive a timely denial, Lisa and Scas$’Cav
claims are typical of th€ave IClass’ claims.

Saxon asserts that William @Gais not typical of th€avell proposed class, because it is

undisputed that he did not qualify for the permanent modification he sought. Saxon notes that i
informed Mr. Cave on March 2, 2038 whichwas after his MED— that he did not qualify for

HAMP on account of insufficient income. (Def. Ex. 32.) Mr. Cave asked Saxon tduaeva

his HAMP application on March 15, 2010, taking into account his wife’'s income, even though
she was not a borrower on the Mortgage or Note and did not regularly contribute to the mortgage
payments. (Def. Ex. 34; Lechtzin Decl. Ex. 4 (deposition transcriptAdin. Cave (“Wm. Cave

Tr.”) at 47:47, 54:2124.) Cave subsequently submitted financial documentatiohiowife on

March 15, 25, and 27, 2010, and in the March 25 and 27 submissions told Saxon that he would
submit his 2009 tax information shortly, which Treasury required for the HAMPbitygi
determination. (Def. Exs. 29, 34-36.) Saxon contends that there is no evidence Glage ever
submitted hi2009Form W-2 before the servicing of his loan by Saxon ended, and Cave does
not allegeor proveotherwise. Accordingly, Saxon concludes th@ave is not typical of a class

of borrowers who were denied even though thpeglified unde the progranbecause he was not
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denied modification, and he never qualified for the program because he never subdthrg
supposed eligibility with the required documentation while the loan was sgrigiceSaxon.
(Def. Mem. at 39

Second, &xon aserts that WilliamCave is also subject to the unique defense that he is
not eligible for the permanent HAMP modification soudpjeicause herally overstated his
monthly income when applying fgrermanent modification, and Saxon ultimately determined,
basel on his verified financials, that he did not meet HAMP’s eligibility requiremeniBef.
Mem. at 3334; Def. Ex. 9 (disclosing a negative net incomepaxoncontends that itvas
prohibited undeits Servicer Participation Agreemewith Treasuryfrom providing Cave with a
permanent HAMP modification(SeeDef. Ex. 5 at 8§ 6.A.(1) (“[Servicer must] “ensure that all
eligibility criteria and other conditions precedent to modification specified inPilogram
Documentation are satisfied prior to effectuating modifications under the Rrdgya Saxon
concludes that where, as het&he dispute over the eligibility of the named plaintiff[] to
participate in the class plausibly threatens to engulf the Compliipitcality is absent. (Def.
Mem. at35 (quotingDurmic, 2010 WL 514135%t *4).)

We find that William Cave is not typical of the class he seeks to represent. Again, the
Cave 1l Class is comprised of those who entered into a TPP that Saxon esigntst and
returned, who made all requiredonthly payments, an@ho did not receive permanent Home
Affordable Modifications by the Modification Effective DateTo be eligible to receive a
permanent modification, a borrower had to satisfy the two conditions precedemedmtathe
TPP. (SeeCave IMay Opinionat *7 (holding that the requirements that the borrower make the

trial period payments and provide true and accurate financial information causttutditions
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precedent to Saxon’s obligation to provide a permanent modificatigkgcordingly, to be a
member of the Class, one has to have been actually eligibleetee@cpermanent modification.

William Cave’s TPP was countersigned by Saxon on October 5, 2009, meaning that
Saxon’s obligation to make a permanent modification was creatdgject to William Cave
satisfying the two conditions precedent to Saxon’s performandee., making his three trial
period payments and “the continued validity of [his] representations regardindiffaistial
conditions.” Cavel May Opinionat *5. Importantly, the class certification record demonstrates
that the oral financial information that William Cave provided to Saxon to get fsw&R not
accurate thus he nevesatisfed the condition precedenthat his financial information remain
true andcorrect during the trial period.

Plaintiffs seek to avoid this result lpointing out that Saxon’s countersigning the TPP
established thatvilliam Cave and the class members, “did in fact qualify for modifications . . .
[and] Saxon committed breach @dntract when it failed to provide Plaintiff with a modification
or a denial letter by the stated MED.” (PIl. Reply Br. at 3/)s assertion misstates tGave Il
Class definitiorby conflating it with theCave Idefinition. Cave llis an actual eligibility class
— defined as those who did not receive a permanent modification; @ae | premises
membership in the class on untimely denial$he fact that William Cavéailed to satisfy the
secondcondition precedent of beirgganta a permanent modification madd@m atypical of the
Cave |l Class sincéhe was never actually eligible(See Courchane Repof 18.) Whether

Saxonallegedy breacled its contractual obligation to issu#illiam Cave a denial letter before
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the expirationof his MED isthereforenot the same claim brought on behalf of the clasg is
individual to him**

d. Adequacy

The fourth requirement in Rule 23(a) is that the representative plaintiffs fairst and
adequately protect the interests of the clag®tl. R. Civ. P. 23(a)(4). Adequacy concerns both
“the experience and performance of class counsel’” and “the interests and exaitithe

representative plaintiffs.’'Dewey v. Volkswagen Aktiengesellschaé81 F.3d 170, 181 (3d Cir.

2012) (citingIn re Cmty. Bank of N. Va., 418 F.3d 277, 303 (3d Cir. 2005). “The principal

purpose of the adequacy requirement is to determine whether the namedfplaawd the

ability and the incentive to vigorously represent the claims of the class.’mGony Banklll,

795 F.3d at 393 (quotingnh re Cmty. Bank of N Va, 622 F.3d 275, 291 (3d Cir. 2010)

(Community Bank II)). In fact, “the linchpin of the adequacy requirement isligament of
interests and incentives between the representative plaintiffs andesheof the class.”

Community Bank 11] 795 F.3d at 393 (quotirigewey, 681 F.3d at 183). This inquiry is closely

tethered to the typicality inquirgeeDanvers Motor Co., Inc., 543 F.3d 149 andensureghat

the named plaintiff's claims “are nontagonistic to the class.”ld. at 150 (citing_Beck v.

Maximus, Inc, 457 F.3d 291, 296 (3d Cir. 2006)).

Plaintiffs assert that both adequacy prongs are met as the named plainéfisstsare
aligned with those of class members they seek to represare they suffered the same
economic injuries. They assert that Class Counsel have the experiencandlglialification

necessary to conduct complex class action litigation, have pursued the claims ygemods

1 Althoughwe find that Plaintiffs have not satisfied typicality for tBave 1l Class,we
will discuss the other certification issues for the clegsthat there is a complete decisional
record

37



have no actual or potential confliatsth the Classes. Saxon makes no specific response on the

adequacy prong. Mirroring the typicality analysige find that Cave Iplaintiffs are adequate,

but William Cave is an inadequate representative ofGhee |l Class. Because he was not
actually eligible for a permanent modification, William Cave’s interests and incentwasotd
align with theCave llIClass. There is nothing in the record to question the adequacy of Class
Counsel and we find that théyave the experience, skill and qualification necessary to conduct
the litigation.
VII. CAVE Il RULE 23(b)(3)ANALYSIS

A class action can be certified under Rule 23(b)(3) where the court (findbat the
guestions of law or fact common to class members predominate over any questicingyaffe
only individual members, an(?) that a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy. Fed. R. Civ. P. 23(b)(3). ThegraVvides
that the following matters are pertinent to these findinglide (1) the class members’ interests
in individually controlling the prosecution or defense of separate actionshg2¢xtent and
nature of any litigation concerning the controversy already begun agannst class members;
(3) the desirability oundesirability of concentrating the litigation of the claims in the particular
forum; and (4) the likely difficulties in managing a class actioh.

a. Predominance

“Considering whether ‘questions of law or fact common to class members pret®mina

begins, of course, with the elements of the underlying cause of acioicd P. John Fund, Inc.

v. Halliburton Co, 563 U.S. 804809 (2011) see alsdn re Modafinil Antitrust Litig, No. 15

3475, 2016 WL 4757793, at *16 (3d Cir. Sept. 13, 2q%®tng thatthe predominance inquiry

“is especially dependenpon the merits of a plaintiff’ claim, since the nature of the evidence
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that will suffice to resolve a question determines whether the question is otorom

individual.”) (quotingIn re Constar Int Inc. Sec. Litig, 585 F.3d 774, 780 (3d Cir. 2009)

(internal quotation marks omittad In re Modafini).) We “must examine each element of a

legal claim ‘through the prism’ of Rule 23(b)(3)Marcus 687 F.3d a600 (citing In re DVI

Inc. Sec. Litig, 639 F.3d 623, 630 (3d Ci2011)). To obtain class certification, “[a] plaintiff

must demonstrate that the element of the [legal claim] is capable of proof at tadhhr
evidence that is common to the class rather than individual to its membtasclis 687 F.3d at
600 (citation omitted).If proof of an element of the legal claim requires individual treatment,

then class certification is unsuitabl&eeTyson Foods, Inc. v. Bouaphakeo, 136C$. 1036,

1045 (2016)(stating that‘[a]n individual question is one where members of a proposed class
will need to present evidence that varies from member to member, while a comestiorgis
one where the same evidence will suffice for each member to make a prima fagregsioojv

the issue is susceplibto generalized, classide proof.) (internal quotation marks omgit)

(citing Newberg on Class Actiorgs4:50, pp. 169-197)n re Hydrogen Peroxide Antitrust Litig

552 F.3dat 311312 (stating thatthe task for plaintiffs at class certificationt® demonstrate

that the elemerl is capable of proof at trial through evidence that is common to the class rather
than individual to its members.Deciding this issue calls for the district coarttigorous
assessment of the available evidence and thbaner methods by which plaintiffs propose to
use the evidence to projéhe elementsjat trial’); see also Fed. R. Civ. P. 23 advisory
committees noteto 2003 amendmer(tA critical need is to determine how the case will be
tried.”).

For theCave lIClass, the only legal claim the Class seeks to pursue is breach of the TPP

contract. (Pl. Mem. at 36.) In Pennsylvania, the elements of breach of congrd(t)athe
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existence of a contract, including its essential terms, (2) a breachdutlyy amposéd by the

contract[,] and (3) resultant damages.” Ware v. Rodale Press3#&F.3d 218, 225 (3d Cir.

2003) (alteration in original) (quoting CoreStates Bank, N.A. v. Cutillo, 723 A.2d 1053, 1058

(Pa. Super. Ct. 1999))Of course, it must be remembered that@ae 1l Class is a multistate
class that includes borrowers who reside in Arizona, Hawaii, Idaho, lllinoignadiMaine,
Massachusetts, Montana, Nevada, Oregon, Pennsylvania, Rhode Island, Washington, and
Wisoonsin. Plaintiffs argue that thdifferences in the law of contracts among these states are
trivial and should have no effect on the predominance analysis.

Plaintiffs assert that common issues predominate with respect to the breactirattc
claim because

interpretation of the TPP is a matter of law, the members @@ ke |IClass and

Saxon each executed the same TPP document and the questions pertaining to its

nature, meaning and effect may be resolved in a single stroke. Court has

already detemined that TPP is an enforceable contract. As such, it contains

within it all of the obligations necessary to determine breach and performiince

the legal question is resolved in Plaintiffs’ favor, there are no individualized

issues going to performea that remain to be addressetlhe question can be
resolved with a legal determination that is common t@énee 11Class.

(Pl. Mem. at 36.) Plaintiffs contend that we do netdto determineon a classvide basis
whethertheysatisfed both ofthe conditions precedent to Saxon’s granting them their permanent
modifications (Id.) Instead, they insist,

the relevant inquiry is: (1) whether Saxon determined by the MED that the
borrower’'s Section 1 representations remained true; and (2) if the leoisow
Section 1 representations did not remain true, whether Saxon provided the
borrower written notification of denial by the MED. Both of these questions can
be answered with reasonable ease by analyzing Saxon’s IR2 data. As Saxon’s
Rule 30(b)(6) witness has admitted, Saxon did not deny any modifications until
March 2010, which is more than a month after the latest possible MED for the
TPPs Saxon entered into between May 2009 and October 2009, inclusive of any
Treasury extensions. Thus, with respedhwentire Cave Il Class, Saxon failed

to make a negative determination pursuant to Section 1 of the TPP, and therefore,
may not invoke this contingency after the MED as a basis to deny a permanent
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HAMP modification. And, because Saxon failed to offernpgnent HAMP

modification to any member of the Cave Il Class, Plaintiffs can estabhsinSa

breach of the TPPs on a classle basis.

(Pl. Mem. at 37.)

To resolve this Rule 23(b)(3) predominance issue, we must first determine aih&tfB|
need tgproveat trialto establish their claipsinceit is the elements of the underlying legal claim
— and not the class definitioa- which plaintiffs must demonstratare“capable of proof at trial
through evidence that is common to the class rather than individual to its memienxls
687 F.3d at 600 (citation omitteddee alsd-ed.R. Civ. P. 23 advisory committee’s natie 2003
amendment (“A critical need is to deteine how the case will be tried.”Plaintiffs rely heavily
on our prior discussion of their claims at the pleadstgge of the litigatioo argue here that
they are entitled to relief if they can show that Saxon countersignedrtiés, they made eir
three payments, anithey did not receive a modification by their modification effective dates.
They argue they can meet the predominance element of Rule 23(b)(3) by cslomlirthese
elements since these are all of the elements they will need to prove liaktygannot accept
this reasoning.

We have held that to be “actually eligible” for a permanent modification, eacbwer

had to satisfytwo conditions precedent: make the trial period payments and provide true and

accurate financial infonation!> See Cave Il May Opinion at *7. Whether a borrower

12 More specifically, our prior decisions hagstablished as the law of the case that the
specific language in the TPP form received by licdkrel andCave lliclass members created an
enforceable promiseSeeCave IMay Opinion, 2012 WL 1957588, at *&ave v. Saxon Mortg
Servs., Ing. Civ. A. No.125366, 2013 WL 1915660, at *6 (E.D. Pa. May 9, 2018af/e Il
May Opinion”). We concluded for th€ave 1l Class that Saxon was required to make a
determination regarding a borrower’s qualifications for a modification unddifregulations
upon receiptof the borrowersigned TPP, and that its return of a countersigned TPP to the
borrower was a “communication that the borrower was, in fact, qualifieQdve Il May
Opinion, 2013 WL 1915660, at *6. We held, however, that the TPP contained the two
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submitted accurate financial information 8axonis a condition precedent to receiving a
permanent modification under the terms of the TPP and the HAMP regulations and, we find, i
an individualissue not capable of proof with evidence that is common to the dilastiffs

have proposed a class definition for @&ve 11Class that premises membership on eligibility for

a HAMP modification— i.e., “not receiung a permanent modificatidn— but that fails to
incorporate botlequirements for receiving a permanent modification. We find that this makes
class treatment of the claim ultimately unworkable since common questior predominate

and individual issues concerning whether each inemof the proposed class satisfied the
eligibility requirementdor a permanent modification overwhelms questions that are common to
the class.

Whether a borrower submitted accurate financial information and whether that
information remained true during the course of the trial plan period recpviadsation of each
borrower’s verbal representations ahéir follow-up document submissions. We find that Dr.
Ayres’ proposed methodology cannot be uniformly applied to available electronic data to
identify such borrowers. Indeed, he makes no attempt to do so, focusing instead only on the trial
period payments requiremer(iSeeAyres Report Y 6¥4.) As Dr. Courchane opindbge GQass

members’ eligibility for a permanent modificaticannotbe determinedeliably without review

conditions precedent required to trigger Saxon’s obligation to provide a permanent maodificati
even though it returned the countersigned TRP: making the trial period payments aff?)
providing financial documentation to show that the information the borrower provided Saxon
was true and correct when given and remained true and correct during the trial @aedll

May Opinion, at *7. Finally, we held that the TPP’'s MED was the date “by which Saasn w
required to issue a denial or provide the permanent modificatchrat *4. We reiterated this
decision in theDaubert proceedings, stating that “[i]f a borrower’'s finances were not as
represented, i.e., if he or she did not satisfy a condition precedent, Saxon’s obligaitm wa
deny the permanent moiti&tion by the MED.” (October Opinion, 2015 WL 6153754, at *8.)
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of loan file documentatigrdocumentation regarding the requirements of the HAMP prggram
and the circumstances and actions of individual borrow&seQourchane Report § 15.)

Saxon’s obligation to issue a denial by the MERIsoan issue that is individual to each
putative class memberWe find that he Classcamot show that Saxon failed to meet its
obligation to issue denials by the MED listed in each borrowers’ thRfagh evidence that is
commonto the class The Classargwesthatit can meet the predominance test bec&esen’s
corporate designetestfied that until March 2010, Saxon refrained from removing borrowers
from the program permanentlyBut thatis not evidence that Saxon failed to provide notece
those borrowers that they did not qualify.

Saxon has producelfficient evidencdor a juryto concludghat many putativ€ave |l
Class memberdid receive notice prior to the expiration of their trial plan periods that they did
not qualify for a permanent modificationfFor examplethe record shows th&axon mailed
William Cavea letter dated December 31, 2009 notifying him tlehad “failed to submit all
required documentation” andas thereforeat risk of losing eligibility” but that his trial
modification review period was being extended until January 31, 0p@rmit him to come
into compliance. Llechtzin Decl. Ex. 23 (Saxon’s trial period extension letter); Smith Tr. at
156:4-157:21.)The letter told Cave that ifedid not come into comiance,“you will be denied
a Final Modification and you will not be eligible to receive a Home Affordabdelifitation in
the future.” (d.) Saxon argues tha reasonable jury could conclude that this letter was
sufficient notice to dischargés obligation under the TPP. In addition, while his trial period
should have ended- either by way of a denial @ grant of a HAMP modificatioby February
1, 2010— Saxon notified Cave on February 5, 2010, that on January 28, 2010, Treasury had

announceadditional guidance that could affect his modification. (Def. Ex. 31.) This léster a
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notified him that if he failed to continue making his trial period payments whilerSassessed

his eligibility under the new guidance, he would be denied a permanent modificattbh. (
Finally, Saxon poirg to evidence of telephone contacts wiihlliam Cavefrom which a jury

could concludghat he was on notice that tias ineligible for a permanent modificationSeg

Def. Ex. 32(Saxon telephone log) recorditejephone contacts with William Cave on January 4,
2010, January 6, 2010, January 18, 2010, January 28, 2010, February 2, 2010, February 27,
2010, March 10, 2010.)

Saxon cites this evidence to show that whether any particular member of dtigeput
class was issued denial prior to the expiration of their trial period plan is an inherently
individualized endeavor. It argues that, even where it did not fully dischargbliggationto
issue a deniaby the MED , the joy would nonethelesde called upon to determine whether
Saxon and each borrower entered into a binding agreement to extend the trialgmerott it,
the time for he borrower to satisfy the conditions and the deadline for Saxon’s performance).
This could have been accomplished inuember of ways, including thrgh a unilateral contract

— an offer calling for acceptance by performangee, e.g.Fennimore v. Bank of AmCiv. A.

No. 146883,2015 WL 7075814, at * 6 (E.D. Pa. Nov. 12 , 201Saxonpoints to the evidence
of William Cave’s extensioto support precisely this occurrensi@ceSaxon made the offer to
extend and a jury could determine that Caweeptedhe offer by way of hiscontinuing to make
payments See id.at *7 (statingthe offeree need only “perform accordace with the terms of
the offer’).

Saxon contends thatany, if not most borrowersaccepted Saxon’s offers to extend their
trial periods becausét was to their benefit to do sdt asserts that,drause the likely alternative

to extension was permanent deni@bxon’s offerconferreda benefiton borrowers who had
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every incentive to agreeSaxon argues that jury could reasonably conclude that members of
the Class agreed to modify the length of the tpaliod and the time for each party’s
performance But any such conclusion would necessarily involve evidence that is individual to
each class member, destroying any possibility of showing that commos Bklev or fact
predominate and can be shown by evidence that is common to theWkasgree.

Each putative class member’s interactions with Saxon during the course ofritiieir
period could establish thét) Saxonverbally notified them that they were ineligibl€2) Saxon
warned them of problems with their eligibilitywhich were either cured or not cured by the
borrower,or (3) Saxonand the borrower altered the terms of the trial ptatie course of those
interactions One key consideration supporting Saxon’s posisdhat theform of notice Saxon
was requiredd give a borrower by the end of their trial plan that they failed to qualify is not
specified in the TPP. Accordinglye findthat Saxon is correct thatverbal noticeof denial or
averbal offer to extend the trial periecerepossible wagto meet itsobligation —and the legal
efficacy of such notice is an individual inquiry that is not capable of proof by eedm®msmon

to the clasg?

13 plaintiffs urge that Saxon’s arguments about verbal extensions to the MED must be
rejected on statute of frauds grounds because in Pennsylvania the statute of frauets aagui
contractmodifying a mortgage to be in writingS€ePIs. Resp. to Supp. Opp. at 23 (citldds.

Bank Nat. Ass’n v. JGKM Assoc. LLC, Civ. A. No. 8550, 2015 WL 1474448, at *5 (E.D. Pa.

Mar. 31, 2015). They argue that there can be no valid verbal modification to the MED since the
TPP itself is a written modification to the borrower’s original mortgage. Whémti#fs are
correct that mortgages and modifications of mortgagesdanerally subject to the statute of
frauds,” seePhoenix Four Grantor Trust # 1 v. 642 Bfoad St. Assocs., Civ. A. 8897, 2000

WL 876728, *5 (E.D. Pa. June 29, 2000) (emphasis added), an “agreement generally subject to
the statute of frauds may be taken out of its purview if: (1) “there is evidens&hii€h that the
agreement wa made” . . .; (2) the modification is admitted by the party against whom
enforcement is sought . . . ; or, (3) there has been performance or part perférni2zancs v.
CitiMortgage, Inc,. Civ. A. No. 112105, 2014 WL 4187556, at *4 (M.D. Pa. Aug. 2212p
(internal citations omitted).) Evidence demonstrating that an agreement wasostdee clear

and competent, and “it may be proven by the acts and declarations of the péngedpgether
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Accordingly, we find that th&€ave Il Class has failed to meet its burden to show by

evidence common to the clasgt common issues predominate. Because we find that there are
no predominant liability issues, we do not reach the question of whether the Class hahahown t
common questions concerning damages to @ae |l Class predominate over individual
guestions.

b. Superiority

The superiority requirement'asks the court to balance, in terms of fairness and
efficiency, the merits of a class action against those of alternative avarsileods of

adjudication.” In re Processed Egg Pdntitrust Litig., 28 F.R.D.249, 264 (E.D. Pa. 2012)

(quoting_In re Prudential Ins. Co. Aiiales Practice Litig. Agent Action$48 F.3d 283, 316 (3d

Cir. 1998). We use the four factors listed in Rule 23(B}{3(1) the class members’ interests in
individually controlling the prosecution or defense of separate actions; (2) time antenature
of any litigation concerning the controversy already begun by or agdass members; (3) the
desirability or undesirality of concentrating the litigation of the claims in the particular forum;
and (4) the likely difficulties in managing a class actierio make the determination.

Addressing individuality Plaintiffs argue thathere area potentially large number of
class members numbering at least 1,329 and 37 for the Cave Il and Cave | Classes, regpectivel
—who are geographically widely disburséakck financial resources, and have no realistic ability
to litigate their claim individually Plaintiffs add thatfi the putative class members’ claims were

prosecuted individually it would severely strain judicial resourc&n the second factor,

or separately.ld. (quoting Kurlandv. Stolker, 533 A.2dL370, 1373(Pa. 1987)). Whether
“there has been performance or part performance” by each class mentoatinuing to make
trial period payments after the MED reliance upon a verbal extension of the trial perieds
an arguably applicable exceptiontt® general rule, and iself an individual issue not capable
of proof by evidence that is common to the class.
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Plaintiffs assert that theyenot awaref anyparallel class action litigation in any of tGave |
Classmembers’ fouteen states of citizenshigrlaintiffs asserthatthis factor veighs in favor of
the superiorityof a class actian On the concentration factdPlaintiffs argue thathere is no
evidence showing that a different forum has a greater interest in tios.ad-urthermore,

resolving the claims of th€ave |andCave Il Classes in a single proceeding will facilitate

uniform rulings and consistent results. Finally, on manageabRilgintiffs argue that the
available data from Saxon’s submissions pernci@sswide examination of liability and
damages issues arlat this matter preents no manageability issueSaxon responds that a
class action is not superito individual litigationbecause of the numerous individual factual
inquiries already discusge

Given all of the problems alreadiiscussedwith regard to the class definitions, the
named Plaintiffs, and whether common issues predomimggefind that Plaintiffs have not
shown that a class action is a superior method to adjudicate these clHmsature ofthe
litigation, specificallythe reasonabléimeliness of Saxon’s notice fhave land the dependence
of Cave llclass members’ claims on their eligibility for a HAMP modificatipreponderates
against a finding that a class action is pesior vehicle for resolution of the claims.
VIIl. CONCLUSION

Plaintiffs’ attempts to certify th€ave landCave llclasses ultimately fail. Th€ave |

Class is not cohesive, William Cave is not typical of the class he seeks wergpasnd common
issues of law and fact do not predominate in @eve |l Class as required by Rule 23(b)(3).
Accordingly, the Motions for certification are denied.

An appropriate Order will be entered.

BY THE COURT:

a7
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/s/ John R. Padova
JOHN R. PADOVA, J.




