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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DANIEL SLEMMER and PAULA CIVIL ACTION
SLEMMER, Individually, and on behalf of
all otherssimilarly situated,

Plaintiffs,

V.
NO. 12-6542
MCGLAUGHLIN SPRAY FOAM
INSULATION, INC. and BARNHARDT
MANUFACTURING CO,,

Defendants.

DuBais, J. October 16, 2013

MEMORANDUM

INTRODUCTION

Plaintiffs Daniel and Paula Slemmnteavebrought a class action against two
corporationsBarnhardt Manufacturing C¢':Barnhardt”) and McGlaughlin Spray Foam
Insulation, Inc.(*McGlaughlir’). Bamhardt is the manufacturer of a type of home insulation
known as spray polyurethanefo (SPF), and McGlaughlin is a certifiedhstaller of SPF.
Plaintiffs allege that SPF &stoxic substance that creates health hazards for those living in homes
where it is used.

By Order dateduly 3, 2013, this Court granted in part and denied in part defendants’
motion to dismisglaintiffs’ Class Action Complaint. Plaintgfhavesince amendetheir Class
Action Complaint and both defendarited motions to dismis€ount VI of the Amende@lass
Action Complaint. For the reasons set forth below, the Coarttgrdefendantsnotions.

Il.  FACTS'

The Court incorporates by reference the facts senatg July 3, 2013 Memorandum.

! As required on a motion to dismiss, the Court takes all plausible factugdtadies contained in plaintif
Complaint to be true.
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SeeSlemmer v. McGlaughlin Spray Foam Insulation, IhmD, 12-cv-6542, 2013 WL 3380590

(E.D. Pa. July 8, 2013).
[11. LEGAL STANDARD

Rule 12(b)(6) of the Federal Rules of Civil Procedure provides that, in response to a
pleading, a defense ofdilure to state a claim upon which relief can be grdntealy be raised
by motion. In analyzing a motion to dismiss pursuant to Rule 12(b)(6), the @ouoept[s] all
factual allegations as true, [and] construe[s] the complaint in the lightfarosable to the

plaintiff.” Phillips v. Onty. of Allegheny 515 F.3d 224, 231, 233 (3d Cir. 2008) (internal

guotationmarksomitted).
“To survive a motion to dismiss, a civil plaintiff must allege facts‘tlagge a right to

relief alove the speculative levél. Victaulic Co. v. Tieman499 F.3d 227, 234 (3d Cir. 2007)

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (200 A)complaint must contain

“sufficient factual matter, accepted as truéstate a claim to relief that is plausible on its

face!” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 51/®).

satisfy the plausibility standard, a plaffits allegations must show thetlefendans liability is
more than & sheer possibility. Id. “Where a complaint pleads facts that ‘anerely consistent
with’ a defendans liability, it ‘stops short of the line between possibility and plausibility o
entitlement to relief! 1d. (quoting_Twombly, 550 U.S. at 557).

Finally, the complaint mustllege facts sufficient tgive a defendantfair notice of what
the . . . claim is and the grounds upon which it rests.” Twombly, 55Cat/585(citing Conley
v. Gibson, 355 U.S. 41, 47 (1957)). fetmulaicrecitation of the elemeritef an offense will

not suffice.ld. at 555.



V. DISCUSSION

A. Plaintiffs Original Class Action Complaint

Plaintiffs’ original Class Action Complaint included a mediganitaring claim.
Plaintiffs alleged that exposure to SPF has caused thédetelop[] a significantly increased
risk of contracting a sens latent diseaseand that fm]onitoringprocedures exist that make
the early detection of any latent disease possible that are different from thosdiyno
recommended in the absence of the expostie:"Compl. §{ 114-115.

By Order datedluly 3, 2013, the Couritater alig dismissedlainiffs’ medical
monitoring claim concluding, “[plaintiffs have failed to identify either a serious latent disease
which requires monitoring or a medical monitoring procedure suitable in this Séeseamey
2013 WL 3380590, at *10.

B. Plaintiffs Amended Class Action Complaint

Plaintiffs’ filed their Amended Class Action Complaint on July 17, 2013, reasserting,
inter alig a medicalmonitoring claim Deferdants again move to dismiss ticlim.
Pennsylvania has recognized medical monitoring claims as separate ancapart fr

traditional tort claims involving physical injuryRedland Soccer Club, Inc. v. Dépf the Army

& Dep't of Def. of the U.S., 696 A.2d 13P&.1997). “[A]n action for medial monitoring

seeks to recover only the quantifiable costs of periodic medical examinati@ssargcto dect

the onset of physical harm . . ..” In re Paoli R.R. Yard PCB Litig., 916 F.2d 829, 850 (3d Cir.

1990) The elements necessary to state ianctar medical monitoring aré(1) exposure greater
than normal background levels, (2) to a proven hazardous substance; (3) caused by defendant
negligence; (4) as a proximate result of the exposure, plaintiffs have acsigiiyfincreased risk

of contacting a serious latent disease; (5) a monitoring program procedusetbatanakes the



early detection of the disease possif#@;the prescribed monitoring regime is different from that
normally recommended in the absence of exposure; (7) the pexbanonitoring regime is

reasonably necessary according to eorgorary scientific principles.Lewis v. Bayer AG 66

Pa. D. & C.4th 470 (Ct. C. P. 2004jting Redland Soccer Club, 696 A.2d at 145-46

A plaintiff must allege specific facts which support the elements required Bed&and

Soccer Club Compare In re Avandia Mktq., Sales Practices & Pirads. Litig., No. 10€v-

2401, 2011 WL 4006639, *3 (E.D. Pa. Sept. 7, 2qdigmissingplaintiff’s medicatmonitoring
claim becausg[t]he claim for medical monitoring essentially tracks the elements of the claim,
but without any specific facts alleged (e.g., as to what medical monitooogdure exists and

how it differs from the monitoring for all piants with Type 2 diabeté9) with In re Diet Drugs

(Phentermine, Fenfluramine, Dexfenfluramine) Pradbh. Litig., No. 98¢€v-20626, 1999 WL

673066, *3 (E.D. Pa. Aug. 26, 199@phditionally certifying a class mediealonitoring claim,
which specifiednonitoring by ‘echocardiograms, electrocardiograms, ckeastys and perfusion

lung scans”)andAlbertson v. Wyeth Inc., 63 Pa. D. & C.4th 514, 2003 WL 2154448®

(Ct. C. P. 2003}finding sufficient plaintiffs allegation thatthey are at a significantly increased
risk of harm for developing breast cancer”).

In their Amended Class Action Complaint, plaintiffs allege the folloviinith respect to
their medicalmonitoringclaim: (1) defendantsSPF can releas& OCs and other toxins . . .
[that] can causbeadaches, neurological issues, and respiratory ailments including astigna, |
damage, other respiratory and breathing problems, and skin, eye and thraianifri®ds. Am.
Compl. 1 101; (2) due to such toxinlassmembersare at &significantly increased risk of

contracting serious latent diseases, including but not limited to lung damage, ahcetre@and

2plaintiffs make additional allegations regardisgnsitizatioh to SPFE Pls. Am. Compl. {1 102, 103, 106. While
plaintiffs donot argue in their briefing thésensitizatioh is the subject of theimedicatmonitoring claimthe
Court considers such allegations in making its decision.

4



nose irritations,id. Y 105;(3) monitoring procedures, “includ[ingliagnostic exams and
pharnmaceutical interventionsyould “prevent or mitigate . . . the adverse consequences of SPF
exposure,”id. § 11Ggnd (4)such procedures “are different from those normally recommended
in the absence of the expostiid, Defendants move to dismipaintiffs’ medicalmonitoring
claim on the basis that plaintiffs have not pllecee ofthe required elementisted inRedland
Soccer Club

First, defendants argue plaintiffs fail to specifyserious latent disedsbecausehrases
such asneurologal issues,” respiratory ailmentsand “permanent lung damage and
respiratory problemsare vague catehll phrases that can encompass a wide variety of
conditions or symptoms. Pls.” Am. Compl. 1 101; Barnhardt Mot. to Dismiss Count VI of PIs.’
Am. Clas Action Compl. 3 (“Barnhardt Mot.”). In response, plaintiffs reassert that the
hazardous materials at issue can cause several health problems“siegdashes, neurological
issues, and respiratory ailments, including asthma and lung damage.” Mesn of Opp’'n to
Mot. to Dismiss F.” Medical Monitoring Claim Filed by Def. Barnhardt Manufacturing Co. 6
(“Pls.” Mot.”). Plaintiffs arguen theirmemorandunthat”permanent lung damage is the disease
that the monitoring program will be establishedjpard against.”ld.

The Court concludes plaintiffeave failedo identify a“serious latent disease.
Plaintiffs’ allegation that théserious latent disedst® be monitored is “lung damage, and
throat, eye and nose irritations” does not give defend#aitstotice of what the. . claim is and
the grounds upon which it rests.” Twombly, 550 U.S. at(6#g Conley, 355 U.Sat47). Cf.
Albertson, 2003 WL 215444881 *9 (Ct. C. P. 2003ffinding sufficient plaintiffs’ allegation
that“they are at significantly increased risk of harm for developing breast candeor

example, plaintiffs allege that thaye atan increased risk of developing “lung damagels.’



Am. Compl. § 105. Lung damage, however, can encompass a host of differemsgiseas of
which may be patent or discoverable through routine medical checkupthermore,
defendants must knowhich lung diseases are reletavhen conducting discovery m@taining
experts.

Seconddefendants argue that plaintiffs’ allegation ttiet monitoring regime would
include “diagnostic exams and pharmaceutical interventisngsufficient because it fails to
describe the nature of thexams or “interventions.” Barnhardt Mot. 4; Def.’s, McGlaughlin
Spray Foam Insulation, Inc., Mot. Basmiss Count VI (Medical Monitoring) of Pls.” Am.
Compl., Pursuant to Rule 12(b)(6) and Supporting BrMtGlaughlinMot.”). In response,
plaintiffs reassert that monitoring procedures, “which . . . include[] diagnostrneand
pharmaceutical inteentions,”can“prevent or mitigatethe injuries associated with SPF
exposure. Pls.” Mot. 6.

The Court concludes plaintiffs’ proposed monitoring regime of “diagnostic tests and
pharmaceutical interventionfdils to identify specific medical monitoringqredures as
required The Amended Class Action Complafalls to averthat a monitoring program

procedure exists that makes early detection of a specific disease possilfRedBee Soccer

Club, 696 A.2d at 1486 (holding that plaintiff must alleg@ monitoring program procedure
exists that makes the early detection of the disease pdssible

Finally, defendantarguethat plaintiffsfail to provide facts identifying how the proposed
“diagnostic exanisdiffer from thosé'normally recommended in trebsence of exposute

Redland Soccer Clylt96 A.2d at 145-46. Plaintiffs respond by arguing thatg damage is

not detectable by normal medical treatmeiitls.” Mot. 6.

The Court concludes plaintiffs’ allegation that “[m]onitoring procedureg thas make



the early detection of any latent disease possible that are different from thosdiyno
recommended in the absence of the exposar@sufficient because it is“dormulaic recitation

of the element[] Twombly, 550 U.Sat 555 (2007) seealsoRedland Soccer Club, 696 A.2d at

145-46 {inding that plaintiff musallege“the prescribed monitoring regime is different from that
normally recommended in the absence of expojure”
V. CONCLUSION

For the foregoing reasons, the Court grants defendants’ radtahsmisglaintiffs’
medicatmonitoringclaim. Because plaintiffs have already amended their complaint to address

this deficiency, the Court concludes further amendment would be f@&ePhillips v. Cnty. of

Allegheny, 515 F.3d 224, 236 (3d Cir. 2008) (finding that district courts neegdemotit
amendment wher&an amendment would be inequitable or fufjleAccordingly, tis dismissal

is with prejudice An appropriate order follows.



