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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NATIONWIDE LIFE INSURANCE COMPANY :

CIVIL ACTION
V.
NO. 130038
FRANKLIN MILLS ASSOCIATES
LIMITED PARTNERSHIP
MEMORANDUM
SURRICK, J. MARCH _31 , 2017

Presently before the Court are Defendahttgtion for Partial Summary Judgme(ECF
No. 34) andPlaintiff's Motion for Summary Judgment (ECF No. 35). For the following reasons,
the Motions will bedenied
l. BACKGROUND

This action is a dispute ovtre terms of purportedsettlement agreement between
Plaintiff Nationwide Insurance Company (“Nationwide”) and Defendaanhkm Mills
Associates Limited Partnership (“Franklin Mills”).

A. The Assessment Litigation

This isthe second timthatthese parties have been before this Cmusettle a dispute
over a property located at 1933 Franklin Mills Circle, a/k/a 4301 Byberry Road, Unit M3,
Philadelphia, Pennsylvania (the “Property”). The Propsrpart of a parcel of fad that was
developed as the Franklin Mills Mall. (Compl. § 7, ECF No. 1.) Iditeeaction (the
“Assessment Litigation”), Franklin Mills filed a complaint alleging thitionwide owed it
promotional and maintenance assesshpayments (the “Assessmg’) related to the Property.
(SeeCompl.,Franklin Mills Assocs., L.P. v. Nationwide Life Ins. Q¢o. 09-3045 (E.D. Pa.

July 8, 2009), ECF No. 1.The parties filed crossiotions for summary judgment at the close of
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discovery. Wealeterminedhat “the covenant to pay Annual Assessments runs with the land and
is binding on subsequent property owners. Accordingly, summary judgment in favomaiffPlai
on its breach of contract claim is appropriate with respect to Defendahifgylito pay Annual
Assessments.Franklin Mills Assocs., L.P. v. Nationwide Life Ins. (86 F. Supp. 2d 238,
250 (E.D. Pa. 2011). ummmary judgment with respect to damages deniegbending further
discovery and a trial, if necessaryl. at 250-51.

B. The Settlement Agreement

Following our summary judgmendecision, the parties engaged in a settlement
conference (the “Settlement Conference”) before-tlagistrate Judge. Felipe Restrepo. Jay
Kagan, Esq., represented Franklin Mills at the conference, while Paul Sake&siz.,
represented Nationwide. Each party also had a corporate representativefpresen
negotiationsnamely James OweRsq.for Franklin Mills and Dana Anthony, Esfipr
Nationwide. At the 8ttlementConference, which took place on May 31, 2012, Nationwide and
Franklin Mills reached an agreement (the “Settlement Agreement”) to settlesbssAsent
Action, the essence of whielasread into the record before Judge Restrepo as follows:

Mr. Kagan: We hae resolved the litigation for a total sum of $1,450,000. Of

that amount, $636,000 is to be paid to my client on or before J4heate. The

remaining $814,000 will be paid at the closing of a real estate transaction which

I’'m going to discuss.

As a ®condary part of the resolution of this case, Franklin Mills has agreed to

take—take ownership of this particular parcel of land from Nationwide subject to

a couple of conditions. The first: Franklin Mills will be afforded an opportunity

to expect [sic]the premises and Mr. Scheuritzel and | will workout [sic] some

language setting forth the criteria for that inspection and any limitations relating

thereto.

Nationwide has also indicated that it will provide insurable title to Franklin Mills.

We have adged Nationwide that this entire transaction has to be approved by

David Simon, the CEO of Simon Property Group and, also, has to be approved by
Franklin Mills and Simon Property Group’s lenders.
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Mr. Scheuritzel: And, just, it's my understanding thatsthepoints will be
reduced to a-a settlement agreement with mutual releases according to
customary terms before Juné"0

Mr. Kagan: Yes.

Mr. Scheuritzel: Anég-and that we would like a confidentiality provision as well.
| imagine you would, too.

Mr. Kagan: Yes.

(May 31, 2012 Hr'g Tr. 3:25-5:1, Compl. Ex. A.) Nationwide alleges that during negotiations
with Judge Restrepo, the parties agreed that Franklin Mills’ right ta teg®roperty would be
limited to a situation in which the inspection ealed the building to be structurally unso\tia
“Structural Inspection Limitation”) (Compl.  14.) Nationwidalso alleges that disclosed that
there were issues regarding water infiltration with the Property, and thald wot accept this

as areason for Franklin Mills to reject the Propertyd.X On May 31, 2012, understanding that
the matter had been settlede entered an order dismissing the Assessment Action pursuant to
Fed. R. Civ. P. 41.1(b).

The parties focused on the June 10 dafgitdhe Settlement Agreement in writing
because the trial on damages was scheduled to begin on June 11, 2012. (Compl. 1 8, 15.) In the
weeks following the &tlementConference, Nationwide and Franklin Mills engaged in a series
of communications in aattempt to fulfill the terms of the Settlement Agreement. Excerpts from

the email chain between Messrs. Scheuritzel and Kagan read as follows:

June 5, 2012(1:35 PM) Mr. Kagan (Franklin Mills) to Mr. Scheuritzel
(Nationwide)

Please forward the [$636,000] check to me on or before June 10 (which |
just realized is a Sunday—so preferably by Friday 6/8). Thank you. Jay



June 5, 2012 (2:49 PMMr. Scheuritzel to Mr. Kagan
Thanks. Have Mr. Simon and the lenders approved the settlement?
June 7, 2012 (2:20 PMMr. Kagan to Mr. Scheuritzel

Paul—we need a current Phase 1. Thereafter, the documentation needed
to close will include an acceptable property condition report, title report,
survey, zoning compliance, no legal violations rep and closing
adjustments for real estate taxes.

Please be reminded that the check for $636,000 should be delivered to my
office tomorrow.

June 7, 2012 (6:26 PMMr. Scheuritzel to Mr. Kagan

Please take a look at the attached agreement, which | believe embodies our
discussions. In it, | have tried to address your concerns expressed below.
Zoning compliance will be shown by an ALTA survey. We'll also need

an L&l cert to transfer the property, so | think the items you raise are
unlikely to cause problems.

My client has yet to review the attached, so | need to reserve their
comments.

(Compl. Ex. C.)

The attachment to this email is a draft of the written Settlement Agreéfient 7
Proposed Written Agreement”) created by counsel for Nationwide. It contaifsliowing
provision:

2. Transfer of the property. Subject only to a physical inspection of the
Property by a reputable and independent thady inspector reasonably
acceptable to Nationwide engaged by Franklin Mills, which inspection shall be
compkted within thirty (30) days after execution of this Confidential Settlement
Agreement and Release and documented in a written report, Nationwide shall
transfer and Franklin Mills will accept by quit claim deed insurable titleo the
Property. Such transfer shall occur within feiitye (45) days after execution of

this Confidential Settlement Agreement and Release. Simultaneous with the
transfer of title to the Property from Nationwide to Franklin Mills, Nationwide
shall make an additional payment to Franklin Mills in the amount of Eight
Hundred Fourteen Thousand Dollars ($814,000.00), to be paid to Franklin Mills
Associates Limited Partnership by check .



The purpose of Franklin Mills’ physical inspection of the Property is to datermi
whettrer the structural elements (those that are load bearing) of the existing
improvements at the Property are sound. Franklin Mills agrees to acceptrtransfe
of the Property unless structural repairs are required and necessary tcstetder
improvements suitable for occupation and such repairs will cost more than
$1,000,000 to implement . . . .

Except as otherwise provided herein, Franklin Mills shall accept the Brdpsrt
is.”

(1d.)

In a separate June 7, 2012 email exchange between Kag3ohenditzel each sought to
clarify his client’s position

June 7, 2012 (4:14 PMMr. Kagan to Mr. Scheuritzel

Thx. Just to clarifyyyour email to me earlier asked about Mr. Simon and
the lenders approving the “settlement”. Your question was hrbéd.
They have already approved the settlement of the lawsuit for $636,000.
We advisd of that at the mediation last week. They are now in the
process of lookg at, evaluating and approving the transaction taking the
property into the Simon portfolioMy last email to you contained a list of
items we need to complete that process. Thx.

June 7, 2012 (4:2BM): Mr. Scheuritzel to Mr. Kagan

As far as we are concerned there is one settlement transaction that needs to
be approved in principle before the $636,000 is paid. Nationwide will pay
the $636,000 subject to a later inspection for structural problems and
delivery of insurable title (which would necessarily require the issuance of

a new title report).

| will have the check in my possessioriiBday morning.
Zoning should not present a problem because nothing has occurred at the
property in the last 11 years. | cannot imagine that there is anything
controversial that would be disclosed by a survey. Bob Blue did the last
survey of which | anaware.
(Def.’s Summ. J. Mot., Ex. A 115.)
On June 8, Kagan emailed Scheuritzel asking him to “confirm the $636k is en route to

me.” (Ans. Ex. B, ECF No. 7.) Scheuritzel replied, “I have the check in my possesgth.”
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The next day, Kagan sent an email stating that he would send someone to pick the check up on
Monday, June 11.1d.) The following is an excerpt from a subsequent email exchange that
occurred betwee8Bcheuritzel ad Kaganin which they again attempted to clarify tleerhs
under which they were moving forward:
June 11, 2012 (8:47 AM)Mr. Scheuritzel to Mr. Kagan
Are you sending ovea signed settlement agreement?
June 11, 2012 (11:26 AMMr. Kagan to Mr.Scheuritzel

Regarding a settlement agreement, tkentemplated transaction
transferring the property from Nationwide to Franklin Mills should not be
included in a settlement document resolving the lawsuit. That is a
separate item. If you want a Settlement Agreement for the lawserit, th
the key terms are as follows:

1. Nationwide has paid the compromised and agteeamount of
$636,000 which brings its Assessments account current through
May 31, 2012including interest, attorneys fees etc.

2. The lawsuit captioned Franklin Mills v. Nationwide pending
before Judge Surrick in the EDPA has been dismissed.

3. StartingJune 1, 2012nd running through December 31, 2012, the
Assessments will accrue at the Base amounts as contemplated in
the PMI Declaration and Supplemental Agreement

4, Effective January 1, 2013the Assessments will be recalculated
and charged to Nationwide based on the actual 2012 expenses
relative to the actual 2008 expenses, as contemplated by the PMI
Declaration and Supplemental Agreement.

5. Nationwide reacknowledges thealdity of the PMI Declaration
and Supplemental Agreement and its ongoing obligation (for itself
and its successors in title) to pay Assessments

6. Provided the separate transaction involving the transfer of title in
the Property from Nationwide to Frdink Mills along with
Nationwide’s additional payment of $814,000 to Franklin Mills
occurs as contemplated (with the requisite lender and corporate
approvals), then Nationwide will owe no further Assessments, as
contemplated in numbers 2, 3 and 4 above.
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Jure 11, 2012 (11:51 AM) Mr. Scheuritzel to Mr. Kagan

Thanks. There is new material below that | must discuss with Nationwide.

| am in and out of the office right now, but | will hand deliver the check to
you this afternoon based upon the settlement we put on the record and
then we can resolve the other outstanding issues soon.

June 11, 2012 (12:09\P: Mr. Kagan to Mr.Scheuritzel

That should be fine as long as | have the check in hand today. | don't
really think there is new material there.oid like clarification so that in

the unlikely event the property transaction cannot occur there is clarity on
what happens.

(Def.’s Summ. J. Mot., Ex. A 136-37.)
Later that samday, Scheuritzel sent a letter to Kagan withemclosed check for
$636,000. (Pl.’s Summ. J. Mot. 9The letter accompanying the check reads in pertinent part:

In accordance with the parties’ agreement, which we placed on the record before
the court on May 31, 2012, | have enclosed with this correspondence a check in
the amount of $636,000 from Nationwide payable to Franklin Mills Associates
Limited Partnership. This amount represents an accord and satisfaction igggardin
all outstanding amounts claimed by Franklin Mills in the ab®ferenced
litigation and the agreed settlement proceeds to settle the litigation in its entirety,
including assessments, interest and costs of collection including attorney’s fe
and costs. If you disagree with the foregoing, please return the check to me.

The settlenent terms placed on the record on May 31, 2012 required that Franklin
Mills and Nationwide enter into a written settlement agreement, which so far has
not occurred. | have also enclosed a copy of the draft settlement agreemknt that
delivered to you last week. | therefore ask that you hold these proceeds in escrow
until the parties have fully executed an agrapdn settlement agreement
consistent with the terms we set forth on the record.
If I have misapprehended anything please let me know.
(Compl. Ex. D.) Despite the request to place the proceeds in escrow until the partmedrd
Settlement Agreement to writing, Franklin Mills deposited the check. (Cor@2pl)
The June 11 letter aldmdattached a different proposed written agreenfdoine 11

Proposed Written Agreement”Yhe new written agreement eliminated a proposed process by



which Nationwide could also have its own inspection conducted, as well as a proposal for the
parties to negotiate new terms if Franklin Mills failed toetéikle to the property under a
structural defect exceptionD¢f.’s Br. Supp. Summ. J. Md§.44 n.1.) Nationwide also
removed a clause containing Nationwide’s representations regardingvitsiqgmn of a Phase |
Environmental report (“Phase 1”) and lack of knowledge of conditions at the Property
constituting legal violations(ld.)

C. The Property Inspection

On June 25, 2012, Franklin Mills arranged for an inspection and Phase | Environmental
Assessment of the Property by AEI Consultants. (Compl. {1 27.) AEI conducted theianspect
on July 2, and prepared a written report, which it transmitted to Franklin Mills on Julyd17. (
1128-29.) The Phase | section of the report revealed “obvious visual signs of mold growth or
conditions conducive for mold growth” and concluded that “[b]ased upon the amount of fungal
growthobserved . . . a certified mold remediation contractor [should] be consulted.” (Compl.,
Ex. G, Phase | at-iii.) Franklin Mills did not immediately share the report with Natiodevi
(Compl. 1 30.) On Jul24, Kagan emailed a copy of the report th&aitzel. The email stated
that “there are major problems (significantly, but not limited to, the presémceld) that need
to be remedied. Given the results of the inspection and the Phase | Environmenlightg/ ¢
not presently prepared to proceed with the contemplated property transadof.'3X;Ex. E.)
Nationwide did not respond to the email until September 2012. {%ts)

D. Procedural History

Nationwide filed this action against Franklin Mills on January 3, 2013, alleging that i
had breached the Settlement Agreement by refusing to complete the Prapsferi(Compl.

1936-42.) Nationwide also brings claiffts specific performancad. 143-51) and equitable



estoppelld. 1152-60). Franklin Mills filed a Motion for judgment on the pleadings on April 4,
2013. (Mot. J. Pleadings, ECF No. 9.) We issued a memorandum and order denying the Motion
on September 23, 2014. (ECF No. 19.) Franklin Mills fadddotion for partial smmary
judgment. Nationwide fileda Motion for summary judgment. Both parties have filed responses
and replies to the instant summary judgmdotions. GeeDef.’s Br. Opp. Pl.’s Summ. J. Mot.,
ECF No. 36; Pl.’s Br. Resp. Def.’s Summ. J. Mot., ECF No. 37; Def.’s Reply Br., ECF No. 40;
Pl.’s Reply Br., ECF No. 41.This Memorandum addresses each of the arguments made by the
parties in support of their respective motions.
Il. LEGAL STANDARD

Under Federal Rule of Civil Procedure 56(a), summary judgment is proper “if the movant
shows that there is no genuine dispute as to any material fact and the movardstentit
judgment as a matter of law.” A dispute is “genuine” if there is a sufficientetiady basis on
which a reasonable jury could return a verdict for the non-moving p&#&ucher v. Cnty. of
Bucks 455 F.3d 418, 423 (3d Cir. 2006) (citiAgderson v. Liberty Lobby, In&77 U.S. 242,
248 (1986)). “[A] factual dispute is material only if it might affect the oute@fthe suit under
governing law.”Id. The court must view the evidence in the light most favorable to the non-
moving party. Galena v. Leong538 F.3d 186, 196 (3d Cir. 2011). However, “unsupported
assertions, conclusory allegations, or mere suspicions” are insufficient tmmea motion for
summary judgmentSchaar v. Lehigh Valley Health Servs.,.Ji32 F. Supp. 2d 490, 493 (E.D.
Pa. 2010) (citingVilliams v. Borough of W. Chest&91 F.2d 458, 460 (3d Cir. 1989)).

Where the nonmoving party bears the burden of proof at trial, the moving party may
identify an absence of a genuine issue of material fact by showing thehaiuhdre is no

evidencan the record supporting the nonmoving party’'s caselotex Corp. v. Catretd77



U.S. 317, 322 (1986)JPMC Health Sys. v. Metro. Life Ins. C891 F.3d 497, 502 (3d Cir.
2004). If the moving party carries this initial burden, the nonmoving partysatforth specific
facts showing that there is a genuine issue for tBakeFed. R. Civ. P. 56(c) (“A party asserting
that a fact . . . is genuinely disputed must support the assertion by . . . citing adgrgpacts of
materials in the record . .”); see also Matsushita Elec. Indus. G0.Zenith Radio Corp475

U.S. 574, 586 (1986) (noting that the nonmoving party “must do more than simply show that
there is some metaphysical doubt as to the material facts”). “Where the edaards a whole
could not lead a rational trier of fact to find for the non-moving party, there is no rgeissue

for trial.” Matsushita475 U.S. at 587 (citation omitted).

Where, as here, the parties eachrfilgtions for summary judgment, “Rule 56(c) does not
mean that the case will necessarily be resolved at the summary judgmeniTsiageurt must
consider the motions separatebyach party must still establish that no genuine issue of material
fact exists and that it is entitled to judgment as a mattemo” Atl. Used Auto Parts v. City of
Phila., 957 F. Supp. 622, 626 (E.Pa.1997).

1. DISCUSSION

Nationwide’s Complainasserts claims for breach of contract (Count Osy@cific
performance of the Settlement Agreement (Count Taum), equitable estoppel (Count Three).
Franklin Mills' answer includes counterclaims for breach of contract (Counts One and Two).
Franklin Mills' Motion for Partial Summary Judgmeattgues that it is entitled to summary
judgment orall counts in the Complaint. Nationwide’s Motion for Summary Judgment contends
that it is entitled to summary judgment on all counts in the Compksniell as on Franklin

Mills’ counterclaims. After a careful review of the entire record, we conclude that there are
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geruine issues of material fact on all claim$herefore, summary judgment as to all Counts of
the Complaint anthe Counterclaims wibe denied.

A. Nationwide’s Breach of Contract Claim

1. Statute of Frauds

In its Motion, Franklin Mills contends that the Statute of Frauds bars enforcenaamt of
oral agreement Franklin Mills may have made with Nationwide to take legal title toaperty.
Franklin Mills asserts that because the teamder which the Propgrwas to be transferred were
never reduced to a signed writing, Nationwide has no legally enforceablaatontr

The statute of frauds isdeeply rootegbrinciple of contract law that maintains that
transfers in land title must be in writin@ayer v.CitiMortgage, Inc, No. 11-02105, 2014 WL
4187556, at *4 (M.D. Pa. Aug. 22, 201(¢)ting 33 P.S. 8§ 1Kurland v. Stolker533 A.2d 1370,
1372 Pa.1987). However, he statute of frauds relatéalland interestsSis the type which is
waivable andconstitutes a declaration of public polityBethlehem Steel Corp. v. Tri State
Indus., Inc, 434 A.2d 1236, 1239 (Pa. Super. Ct. 198Iherefore, oral agreementgfating to
interests in lantwill not be rendered voidld. Unlessasettlemenagreenentis made
contingent upon reducing its terms to writing, the statuteaofds defense is waivechen
parties participate isettlement talken an attempt to resolve an underlying dispigayer, 2014
WL 4187556, at *4Standard Steel, LLC v. Buckdypergy, Inc. No. 04-538, 2005 WL
2403636, at *13 (W.D. Pa. Sept. 29, 2QG&e alsdGreen v. John H. Lewis & Co436 F.2d
389, 390 (3d Cir. 197Q) An agreement to settle a law suit, voluntarily entered into, is binding
upon the parties, whether or not made in the presence of the court, and even in the absence of a
writing.”); Pulcinello v. Consol. Rail Corp784 A.2d 122, 124 (Pa. Super. Ct. 200&)n oral

settlement agreement may be enforceable and legally binding without a Withgod v. Pa.
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RR. Co, 384 F.2d 989, 990 (3d Cir. 1967) (per curiam) (holdingahatral settlement
agreement “was valid and binding despite the absence of any writing or fgfjnalit

Here, Franklin Mills asserts that any agreement to transfer the Bropariot be
enforced because conveyances of real property must be reduced to a signgd Writivoid
the“settlement exceptidrto the statute of frauds requirement, Franklin Mills must either
demonstrate that the Settlement Agreement was made contingent upongéduerms to a
signed writing or that there is a substantial risk of fraud in its enforcerSesiMeadows v.
Harcum Coll, No. 13-2946, 2014 WL 5591035, at *3 (E.D. Pa. Nov. 4, 20145 well-settled
thatsettlemens of matters in dispute are favored by the law and must, in the absence of fraud
and mistake, be sustaine@therwise any settlement agreement will serve no useful putpose
(internal quotation marks omittedyee alsd-light Sys., Inc. v. Elec. Data Sys. Corpl2 F.3d
124, 128 (3d Cir. 19971y Pennsylvania courts have declared that the purpose of the statute of
frauds is to shield persons with interests in land from being deprived of thosstsisre
perjury, not to arm contracting parties with a savthrey may use to escape bargains they)tue.
Franklin Mills has not met its burden.

The transcript of the proceedings before Judge Restrepo makes it clear thatbkiih F
Mills and Nationwide planned to reduce the terms of the Settlement Agreement tg befiome
June 11, 2012. However, there is nothing in the transcript to suggest that the agreement itself
was made contingent upon sucWrding. What is clear is that an agreement was reached.
Counsel on behalf of Franklin Milltatedon the record, “[w]e have resolvétk litigation for a
total sum of $1,450,00.00.” (May 31, 2012 Hr'g Tr. 3:25.) Counsel fudtfiered “Franklin
Mills has agreed to taketake ownership of this particular parcel of land subject to a couple of

conditions.” Counsel went on to provide soméhefspecific condition®f the land transfer.
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Franklin Mills again acknowledged the validity of the agreentlergugh various emails
sent by its counsel. In his June 11, 2012 (11:26 AM) email, Kagan wrote, “if title indhergr
from Nationwide to Franklin Mills . . . occurs as contemplated . . . then Nationwide withowe
further Assessments.” In response to an email some thirty minutes lateBcteuritzel in
which he stated that Nationwide will proceed based upon the oral Settlement Agredamced
on the record, Kagan responded, “[tlhat should be fine as long as | have the check in hand
today.” (June 11, 2012 (12:09 PM) Kagan email.) Thfarther evidence that Franklin Mills
wasintendng to take title to the Property as discussed during the Settlement Agreeeenin
re Beeruks Estate241 A.2d 755, 758 (Pa. 1968) (“[W]e should always be satisfied with ‘some
note or memorandum’ that is adequate to convince the court that there is no seriougyossibi
consummating fraud by enforcement.” (quoting 2 Corbin on Contracts § 498 (1950))).

Franklin Mills asserts that there must be “strict adherence” to the statuteds finatinis
case 0 prevent any “mischief” that Nationwide is trying to perpetrgi@ef.’s Summ. J. Mot.
15-16.) What Franklin Mills fails to recognize is that the very purpose of placinglarsent
agreement on the record before a magistrate psevent that very mischiefVe are satisfied
that the transcript of the proceedings before Judge Restreploeasubsequent emails sent by
Franklin Mills’ counselbprovide evidence that the parties entered into a settlement agreement, the
terms of whichwerenotstrictly corditioned upon a signed writing. Accordingly, the purpose of
statute of frauds has been satistsdo the pperty portion of the Settlement Agreement.
Franklin Mills’ Motion for Partial Summary Judgment based on its statute of foefdase will
bedenied.

2. Absolute Right of Rejection
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Franklin Mills next argues that summary judgment should be entered in its favor on
Nationwide’s breach of contract claimecause the “entire transaction [had] to be approved by
David Simon, the CEO of Simon Property Group, and, also, [had] to be approved by Franklin
Mills and Simon Property Group’s lendérs(Def.’s Summ. J. Mot. 29-30.) hEreforgit
contendghat Franklin Mills retained an absolute right to rejbet Property upon inspection.
Even though neither party contends that no agreewssformed during the Settlement
Conference, thiegaleffect of the agreement can be called into questyosuch an absolute
right to reject.

“Settlement agreements are nothing more than contracts, aatbtedrasic contracts
principles apply.” Calif. Sun Tanning USA, Inc. v. Elec. Beach,,I869 F. App’'x 340, 346 n.6
(3d Cir. 2010) The necessary elements of a contract are offer, acceptance, and consideration.
Muhammad v. Strassburger, McKenna, Messer, Shilobod & Gus8tkA.2d 1346, 1349 (Pa.
1991). Acceptance of an offer “must be unconditional and absolOt&rtien v. Nationwide
Mut. Ins. Co.689 A.2d 254, 258 (Pa. Super. Ct. 19@&ation omitted) An agreementormed
in the contexbf settlement talkshoweverwill not berenderedunenforceablsimply because
principals to the litigation areequired to ratifyts terms See, e.gA.P. ex rel. Phinisee v.

United Statesb56 F. App’x 132, 136 (3d Cir. 2014) (holding that an “implied obligation to use
good faith” keeps ratification requirements from being “illusoryf).such cases, ratification
serves as a condition precedent that must occur for the contract to becorgebladadg on the
ratifying pary. See, e.gMcClure v. Twp. of ExeteNo. 05-5846, 2006 WL 2794173, at *3
(E.D. Pa. Sept. 27, 2006)[T]he agreement is still enforceable because [idatgdf] assented,

and, by ratifying the settlemengr@ement, [the efendantfsatisfied thg] condition preceder).
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Here,Franklin Mills asserts thdiecause ratification of the Settlement Agreemed a
condition precedent tihe Settlement Agreementegal effect,t retained the righto reject the
Property‘irrespective of any ‘criteria’ oflimitations’ related to the inspection . .” (Def.’s
Summ. J. Mot30.) Even though the record supports the assertion that Franklin Mills retained an
absolute right to reject the Settlement Agreement, it was not free to reject pottioas o
Agreemat that it found undesirable while retaining thtsatit favored. Aswe discussed in our
September 23, 2014 Memorandum and Qrtlare is evidence that the parties entered into a
unitary Settlement AgreemehtEven if the contract is severable so tthet parties may avoid a
total breach, there is sufficient evidence to conclude that it was contemplatsthgke and total
arrangemento “resol\e[] the litigation for a total sum of $1,450,00.0¢May 31, 2012 Hr'g Tr.
3:25) Therefore, Franklin Mis must have rejected the Agreemenits entiretyto contend that
it had an absolute right to reject the Property trandterbehavior suggests otherwise.

Upon receiving an email from Nationwide’s counsel asking whether “Mr. Simathe
lenders approved the settlemerfdiine 5, 2012 (2:49 PN§cheuritzel emai))Franklin Mills’
counsel responded by requesting a “current Phase 1” for the Property, among other
documentation, with a reminder that payment of the $636,000 was to be delivered theynext
(June 7, 2012 (2:20 PMYagan ema)l In addition, Franklin Mills readily admits that it
“accepted and deposited the payment of $636,000 . . . and it dismissed the Prior Litigation.”
(Def.’s Br. Opp. Summ. J. Mot. 18 There is a reasonable factiasisupon which to conclude

thatsuch conduct manifests approval and ratificatbthe Settlement Agreemerfiee

! We determinedthat neither the Complaint nor the transcript of the proceedings before
Judge Restrepo suggests two independent contracts or that Franklin Mills wouldrastier
taking title to the Property.Nationwide Life Ins. Co. v. Franklin Mills Associates LR&hip,

No. 13-0038, 2014 WL 4722623, at *6 (E.D. Pa. Sept. 23, 2044) reasoned that a promise
merely to consider something would likely be illusory and unenforce#dblat n.3.
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McGaffic v. City of New Castl®73 A.2d 1047, 1057 (Pa. Commw. Ct. 20@@awford’s Auto
Ctr., Inc. v. Com., P&State Police655 A.2d 1064, 1067 (Pa. Commw. Ct. 199%) fromise
may be stated in words either oral or writtgrmay be inferred wholly or partly from condtit
(emphasis in original) Therefore, Franklin Mills cannateet its burdeby assertinghat
through its right taatify the entire Settlement Agreement, it had a right to rejecthast
Propertyportion of the Agreemenitrespective of any contractual “criteria” or “limitations.”
3. Title Transfer Limitations

Having determinethatthere isevidence to support the conclusitiat thepurpose of the
statute of frauds has been satisfied andRhatklin Mills ratifiedthe contract when it deposited
the$636,000 payment from Nationwide and dismissed its priorwaiow addressvhether
Franklin Mills breached the contract by failing to take legal title to the Prop€&otgtate a claim
for breach of contract under Pennsylvania law, Nationwide must establistithé(@)istence of
a contract, including its essential terms,gd2yreach of a duty imposed by the contract[,] and
(3) resultant damagesWare v. Rodale Press, In@22 F.3d 218, 225 (3d Cir. 2003) (quoting
CoreStates Bank, N.A. v. Cutill623 A.2d 1053, 1058 (Pa. Super. Ct. 1999) (internal quotation
marks omitted, alteration in original)pettlement agreemesytike all contracts, require that
“the minds of the parties should meet upon all of the terms, as well as the sudijiect”
Mazzella v. Koker39 A.2d 531, 53@Pa.1999)(citations omitted) “If all of the material
terms of a bargain are agreed upon, the settlement will be enforced; howtheze dre
ambiguities and undetermined matters which render the agreement impossibiede, ¢né
agreement will be set asideRiviello v. First Nat. Cnyt Bank No. 10-2347, 2013 WL 1348259,
at *1 (M.D. Pa. Apr. 3, 2013)Where an agreement to settle a lawsuitoluntary and

unambiguousit is binding upon the parties and they “cande the exercise of the cowgt’
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power to compel compliance Cooper-Jarrett, Inc. v. Cent. Transp., In¢26 F.2d 93, 96 (3d
Cir. 1984)(citation omitted)

Nationwide arguethat the parties agreed to settle the instant maiiger the termef
the Settlement Agreement. It asserts that an agreed upon comdiiaghat'Franklin Mills was
not permitted to reject the Property unless an inspection revealed strdetuage to the
building.” (Pl.’s Summ. J. Mot. 13.)n addition it contends that damage to the Property caused
by water infiltration through the roof membrane was explicitly excludedoasiaupon which to
reject the Property.ld. at 4.) As evidence for this claiiNationwidefirst points to Kagan’s
statementsdfore Judge Restrepo discussing the conditions under which the Property was to
transfer. Nationwide asserts tha shouldinfer that the parties had come to an agreement as to
the Property transfer limitatiodsecause Franklin Mills haalyreed to takewnershipof the
Property“subject to a couple of conditionsVith “some language setting forth the critétia be
worked out later.(Hr'g Tr. 4:7-10.) Given the reference to limitatiorand that only “language”
needed to be worked out between the paitiésyeasonable to infer thdtere was some
meeting of the minds as Evanklin Mills’ obligationto take title tathe Property.Theexplicit
requirements of those limitations, howeuwemaina central point of contention.

In an attempt to resolve tlanbiguity as to the limitation terms, Nationwipleesentsan
attachment to an emalrporting to offela written draftof the oral Settlement Agreemerithe
writing explicitly stateghat “Franklin Mills agrees to accept transfer of the Property unless
structural repairs are required and necessary to render such improventahts 8uioccupation
and such repairs will cost more than $1,000,000 to implement. . . .” (June 7 Propadtsd W
AgreemenB.) It contends that even if the Structural Inspection Limitation was not agreed upon

duringthe Settlement Conference, Franklin Mills accepted the itethe writtendraft as a

17



modificationwhen it deposited the $636,000 check into sifess account instead of placing it
into escrow (Pl.'sSumm. J. Mot. 16.)

Even if we were to accept Nationwide’s argument and conclude that the partiestagreed
the Structural Inspection Limitation, we canatgoconcludethat it was thenly limitation. The
record before us offers evidentesupport a reasonable conclusibat environmental
contamination provided another limitation for which the Property transfer could be avgided b
Franklin Mills. In response to the June 5, 2012 (2:49) BMail fromScheuritzebsking if the
principals had ratified the Settlement Agreement, Franklin Mills’ counsgbneied, “Paul-we
need a current Phase 1ri addition, counsel for Franklin Mills represented that the reason his
client was not “prepareid proceed with the contemplated property transaction” was
“significantly [related to], but not limited to, the presence of mold.” (July 24, 20f21Ka
email.) Even Nationwide’s counsel asserted that the Property was to be takeriAsrsan
Where Is’ lasis provided that it was both structurally soandfree of environmental
contamination . ..” (Sept. 10, 2012 Scheuset letter)(emphasis added).

Nationwide would have us believe that the Property inspector only suspected evidence of
mold in the building. $eePl.’s Br.Resp.Def.’s Summ. J. Mot. 8.) However, the inspector
conducting the Phase | assessment concluded that “[b]ased upon the amount of furtigal grow
observed, AEI recommends a certified mold remediation contractor be consulted td conduc
removal of . . . visible mold within the affected as& (Phase | at #iii.) Without evidence to
the contraryit is reasonable to conclude that the presence dstispect mold'found during
the inspection coulderve as a basigpon which Franklin Millanight avoid taking title to the
property,because it presentedsarious concern of environmentaintamination.Accordingly,

we cannotonclude at this junctutdatthere is no issue of material fact as to wheHranklin
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Mills breached the terms of the Settlement Agreement when it refusakk title to the
Property upon inspection.

Conversely, Franklin Mill@ssertshat the Structural Limitation term cannot be enforced
because Nationwide cannot prove the terbeyond a doubt.” (Def.’s Summ J. Mot. 19-20
(citing Kurland v. Stolker533 A.2d 1370, 13732@.1987)(emphasis in origind)) Franklin
Mills relies onthe cases durland andFiretreeto argue that Nationwide cannot enforce the
Property transfer provision dfi¢ Settlement Agreement unless it meets this haxgen.
Franklin Mills’ reliance orKurland andFiretreeis misplaced Bothcasesstand for the
proposition that a plaintiff has a high burden in overcomistptute of frauds defensehen
attempting teenforcean oral agreement to transfer titlgp@perty. See Kurland533 A.2dat
1374 (“We ask ourselves, dithe daintiff] overcomgpresumptions in favor of thesfendant]
by such ‘indubitable proof,” proof which is beyond a doubt, as is requirset @side the statute
[of frauds]?”; see also Firetre®78 A.2d at 1075 (YV]here a plaintiff seeks to take an oral
contract for real estate out of the statute [of frautig] plaintiff's evidence must be ‘complete’
and satisfy numerous elementg&itation omitted)).

We have determined that there is a factual hgsi which to conclude that the purpose

of the statute of frauds has been satisivétl regard to the Property agreement. Therefore,

2 Franklin Mills’ assertion that Nationwide should be precluded from using depositi
testimony regarding the Settlement Conference for violatingtéite and federal mediation
privilegeis without merit. See, e.gBank of Am. Nat. Trust & Sav. Ass’n v. Hotel Rittenhouse
Assoes., 800 F.2d 339, 345 (3d Cir. 1986) (“Having undertaken to utilize the judicial process to
interpret the settlement and to enforce it, the parties are no longer entitled tothmvoke
confidentiality ordinarily accorded settlementegments.); Aetna, Inc. v. Lexington Ins. Co.
76 Pa. D. & C. 4th 19 (Pa. Ct. Com. PIl. 2005) (applying the reasonBankfof America
National Trust & Savings Associatiamfinding that ‘the confidentiality of the mediation
process, as set out in 42 Pa.C.S.A. § 394Mot violated when courtednsider
communications related {p mediation inorder to ascertain the partiestent with regard t¢a]
Settlement Agreemeit
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Nationwide need not prove the existence of the terms of the agreement “beyond a doubt.”
Nationwide has produced sufficient evidencereatea triable issue of fact as to whether the
Structural Inspection Limitation was a material term to the Settlement Agreément.
Accordingly,the summary judgment motis of Franklin Mills and Nationwide as to Count One
of the Complaint will be denied.

B. Nationwide’s Specific Performance Claim

Nationwide and Franklin Mills move for summary judgment on Nationwideisn for
specific performance of the Settlement Agreement. Specific performance is anlegaitaay
for breach of contract, not an independent cause of action. We the@fisteueNationwide’s
specific performance claim as a request for equitable mife breach of contract claim in
Count One of the ComplainGee McHolme/Waynesburg, LLC v. Wal-Mart Real Estate Bus.
Trust No. 08-961, 2009 WL 1292808, at *3 (W.D. Pa. May 7, 2009) (construing count for
specific performance as request for equitable remedy for breach of cortcaotd Benihana of
Tokoyo, Inc. v. Benihana, In@28 F. Supp. 2d 720, 727 (D. Del. 201 8ecificperformance
is a remedysought for breach of contract, and nakaseof actionin and of itself.”). Franklin

Mills argues that Nationwidis barred from seekingpecific performance because it is not an

3 |If at trial Natimwide is able to prove th#tere was an enforceable agreement between
the partiego transfer titleto the Property, the burdenlmshift to Franklin Mills to establishna
exclusionto its contractual obligationSee, e.q.Sabella v. Appalachian Dev. Cord.03 A.3d
83, 93 Pa.2014)(“A defendantsserting an affirmative defense has the burden of proof as to
that affirmative defensg; see also Wilbert v. Pittsburgh Consolidation Coal @2 A.2d 406,
408 Pa.1956)(“ Ordinarily, one who asserts an affirmative detehas the burden of proving
it.”) Franklin Mills questions why, if it was such an important term, Nationwidendt place
the Structural Inspection Limitation on the record. (Def.’s Summ. J. Mot. 20.)cddhe also
ask why, if Franklin Mills wanted to maintain rejection rightsthe Property once the
Settlement Agreement had been ratified, it did not feel it important enough to ptacsegéis
on the recordZranklin Mills has not answered that question.
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available remedy for breach of an oral contract to convey propéftydisagree.

Franklin Mills relies onFiretree,978 A.2d 1067 (Pa. Commw. Ct. 2009) &lka v.
May, 118 A.2d 154Ra.1955), in support of the proposition that “[e]ven if Nationwide avoids
the Statute of Frauds, it cannot compel specific performance.” (Def.’s Sumrat. 19V)
Franklin Mills' relianceis misplaced. BthFiretree andPolkastand for the proposition that
specific performance is not an available remedy when a contract for the sale dfypsoper
unenforceable under the statute of frauisetree, 978 A.2d at 1076 Fo award [specific
performancejo [the daintiff] would be tantamount to giving it the benefit of a contract that is
unenforceable under the Statute of Frayd®olkall8 A.2d at 156 (“[Aldecree of specific
performance against tiidefendant]” cannot be granted “on the ground of estoppel, since the
principle of estoppel may not be invoked against the operation of the statute of frauds.”).

Where, as here, there idasisupon which to takéhe oral contract for the sale of
property out of the purview of the statute of frauds, specific performartbatafontract may be
granted. SeePartrick & Wilkins Co. v. Adams69 A.2d 1195, 119%@.1977) (holding that an
oral modification to a contract transferring real property can be enforcespaaific
performance granted whethé mischief the statutef frauds was enacted to guard against
becomes in that case nonexistergge also Lehner v. Montgomeiyl 9 A.2d 626, 628Ra.
1956) (reasoning that an oral contract for property can be specifically ehfoneze there is
little likelihood that the owner is being made the victim of a fraud to obtailahd”).
Therefore, both Nationwide’s and Franklin Mills’ motions $sormmary judgmendn Count Two

of the Complaint will be denied.
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C. Nationwide’s Equitable Estoppel Claim

Nationwideand FranklinMills move for summaryjudgment on Nationwide’squitable
estoppel claim.“A doctrine sounding in equity, equitable estoppel recognizes that an informal
promise implied by one’s words, deeds or representations which leads anothejustifelbly
thereon to his own injury or detriment, may be enforced in equilydvelty Knitting Mills, Inc.

v. Siskind457 A.2d 502, 503 (Pa. 1983). It “applies to prevent a party from assuming a position
or asserting a right to another’s disadvantage inconsistenawitisition previously taken.”

Blofsen v. Cutaigr333 A.2d 841, 843 (Pa. 1975)Under Pennsylvania law, equitable estelpp
consists of three element4) ‘misleading words, conduct, or silence by the party against whom
the estoppel is asserted; 2) umaguious proof of reasonable reliance upon the misrepresentation
by the party asserting estoppel; and 3) the lack of a duty to inquire on thegsartyng the
estoppel” Wayne Moving & Storage of New Jersey,. m Sch. Dist. of Phila625 F.3d 148,

155 (3d Cir. 2010) (quotinGhester Extended Care Ctr. v. Pa. Dep’t of Pub. Weltz86,A.2d

379, 382Pa.1991)) The partyseeking teenforce an oral contraander a theory of equitable
estoppel “has the burden of establishing estoppeldar, prege and unequivocal evidente.
Thatcher’s Drug Store of W. Goshen, Inc. v. Consol. Supermarket®36cA.2d 156, 163a.
1994).

Nationwide aguesthat judgment should be entered in its favor, even if a contract had not
been formed during the Settlemé&unferencer when it paid partial Settlement, because
Franklin Mills is estopped from denying its obligation to accept titk¢oProperty. Nationwide
contendghatFranklin Mills inducedt to submit a check to its counsel for $636,000 while
remaining silent about the potential disagreement over the inspection limifationkin the

Proposed Written Agreement. (Compl. 11 18+ 2i further contendghat Franklin Mills
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deposited the check despite instructions not to do so if there was disagreemes ltietwe

parties and despite instructions to place the cheté@am escrowaccountuntil a written

Settlement Agreement was executdid. I 25.) Nationwidargueshatbecause Franklin Mills
encouraged payment and did not return the $636,000 check or place it into escrow, it manifested
assent to the terms set forth in the Settlement Agreement. Nationmgucss ahat[i]f Franklin

Mills disagreed with the terms set foih the Settlement Agreement, it should have said so.”

(Pl’s Mot. at 21.)

We do not disagree that Franklin Mills continued to manifest assent to the Settlemen
Agreement when it deposited the $636,000 chéeladdition its failure to propose an
alternativesettlement drafbutlining thespecific limitations to the Pp®rty transaction by the
June 10, 2012 deadline problematic It would have been prudefor Franklin Millsto place
the funds intanescrowaccount, adationwide requested, until the parties had reached a
mutually agreed upon writing setting forth t@ecificterms of the Settlement Agreement.
However, Franklin Mills was under ramntractuabbligation to place the funds in escrow.
Furthermore,hie evidence presented thus far does not unequivocally establish that Franklin Mills
misled Nationwide into believing that it had adopédttier ofits proposed writtengreemers.

To the contrary, Franklin M# presents fact® support the propositidhat itrejected the

proposed written offer, and merely required payment to begin performance affite

contractual obligationglismissing the Assessment Actiagainst Nationwide(SeeJune 11,

2012 Kagan email (“[T]he contemplated transactransferring the property from Nationwide

to Franklin Mills should not be included in a settlement document resolving the lawstuitis Tha
a separate item.”).)Jn fact, the day the check was delivered, Nationwide’s counsel stated, “I will

hand deliver the check to you this afternd@ased upon the settlement we put on the reandd
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then we can resolve the other outstanding issues soon.” (June 11, 2012, 11:51AM, Scheuritzel
email (emphasis addell. such astatementoes nonecessarily lead to@nclusionthat
Nationwide was mislethto believingthat Franklin Millshad fully adopted one ats Proposed
Written Agreemers.

What Nationwide fails to address is the reasonable presumption that FranklinadJitis
avoid taking title to the Propertynder the oral Settlement Agreemémtreasons other than
structural defects found upon inspection. Even though there is no mention of it in the June 11
Proposed Written Agreement, subsequent correspondences sent by both counsel fordgationw
and Frankn Mills allude to a right to reject the Property if “environmental contaminaticas w
found. (July 24, 2012 Kagan email; Sept. 10, 2012 Scheuritzel letter.) As discussed above, the
presence of mold may have formed a reasonable basis upon which Rxéiti&lfailed to take
title to the Property Although some of its actions may be deemed suspeatannoturrently
concludethat Franklin Mills misled Nationwide into believing that it would take title to the
Propertywithout conditionabsent structural defedts excess of $1,000,000-herefore, we
need noaddress the remaining elements of Nationwide’s equitable estoppel clasurandhry

judgment will be denied.

* In opposition to Nationwide’s Motion for Summary Judgment on itit@lje estoppel
claim, Franklin Mills asserts that Nationwide cannot establish causation bé&oadidseot move
to modify or vacate this court’s dismissal order in the previous action. (Def.’pBr.SDimm.
J.25.) Franklin Mills suggests that because Nationwide did na fition for relief within
ninety days of the order dismissing the Assessment Litigation, pursuastabRule of Civil
Procedure 41.1(bit is not entitled to relief.Even thougtthis court would lack jurisdiction to
entertain a motion ithe previous Assessment acttorenforce the Settlement Agreememe
are not asked to do so here. Nationwide has filed its current motion in a separaiessant to
28 U.S.C. § 1332. Therefore, Nationwide is not precluded from seeking specific perfoohance
the Settlement Agreement or any damages resulting from its br8aeBtate Farm Mut. Auto.
Ins. Co. v. MakrisNo. 01-5351, 2003 WL 22533696, at *2 (E.D. Pa. Oct. 21, 2003) (applying
Local Rule 41.1(b) in holding that “the proper vehicle” to enforce a settlemesgragnt is by
filing a “fresh suit”);see alsdokkonen v. Guardian Life Ins. Co. of Amill U.S. 375, 382,
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Franklin Mills asserts that Nationwide’s equitable estoppel clapreisluded by the
statute of frauds. (Def.’s Summ. J. Mot. 18.) Having determined that the purpose aftitee st
of frauds has been satisfied, we neetatulress tis issue further.Franklin Mills’ summary
judgment motion as to Count Two of the Complaint will be denied.

D. Franklin Mills’ Counterclaims

Nationwidecontends that it is entitled summary judgmenn Franklin Mills’
counterclaims (SeePl.’s Summ. J. Mot. 26.Yhe counterclaims allege that Nationwide has
breached its obligation to pay assessments (Count One) and its obligationttomtiaen
Property (Count Two).

Nationwide’s putative ownership of the Property is the source of its obligations to
Franklin Mills. However,the Complaint and Plaintiff's Answer and Affirmative Defenses t
Counterclaim allege that but for Franklin Mills’ breach of the Settlement AgréeMationwide
would not have owned the property during the period for which Franklin Mills claimewsead
assessment fees. Nationwidstages this argument in iturrent Motion. (Pl.’s Summ. J. Mot.
26) Nationwidefurthercontends that even if Franklin Mills is not obligated to accept
conveyance of the Property, it cannot contitaukevy promotional and maintenance assessment
fees against Nationwidegecause it has fully satisfied all past, present, and future liabilities to
Franklin Mills. (Id. at 19.) In resolvinghisissue Nationwideequestshat we

(i) enter judgment in favor of Nationwide in an amount equal to potential

Assessments owed plduture taxes, maintenance and utility payments and (ii)

enter judgment in favor of Nationwide declaring that the Assessments,tr@ssric

and other covenants and conditions found in the Declaration and Supplemental

Agreement no longer apply to the Property, apply to Nationwide or run with the
land

(1994)(“[E] nforcement ofa] settlement agreement is for state courts, unless there is some
independent basis for federal jurisdictin
25



(Id. at 27.)

To hold that Nationwide’s $636,000 payment to Franklin Mills constitutes an accord and
satisfaction of all past, present, and future assessment liability dsdogith the Propertywe
wouldfirst haveto divide the Settlement Agreement into tdistinctparts. Where there is no
express language compelling contract tetonse indivisible, “a court may look to the conduct of
the parties and the character of the consideration to detesaverability.” Raab v. Lander427
F. App’x 182, 185 (3d Cir. 2011). Under Pennsylvania law, if the contractual consideration “is
apportioned, either expressly or by necessary implication the contract maliadjg be held to be
severable.”Heilwood Fuel Co. v. Manor Real Estate Cb/5 A.2d 880, 885 (Pa. 1961) (citation
omitted). Although the record supports a presumption that a unitary contract wad ftihurmg
the Settlement Conference, Nationwide’s $1,450,000.00 obligation was broken dowwointo
distinct payments, one in which “$636,000 [was] to be paid to [Franklin Mills] on or before June
10th, 2012,” and “[t]he remaining $814,000 [to] be paid at the closing of [the Property]
transaction.” (May 31, 2012 Hr’g Tr. 3:26-27.) We will, therefore, consider Natiohsvide
accord and satisfaction clait.

“The elements of accord and satisfaction are: (1) a disputed debt (2) a clear and

> In our September 23, 2014 Memorandum and Order, we did not adopt Franklin Mills’
assertion that the Settlement Agreement was a guise for what in fact were imad dist
agreements-the first agreemertteingthat Nationwide would pay $636,000 to Franklin Mills to
settle the previous action between the padmsthe seconbkeing the agreemehthat Franklin
Mills would consider taking title to theroperty subject to an inspection and corporate and
lender approvals.”Nationwide, 2014 WL 4722623, at *5Here, we are severing the unitary
agreement to make a determination as to whether Nationwide has sufficiefaiyneerits
duties under the Settlement Agreement to satisfy all past, present, and fapegyPassessment
claims.“The primary objective when interpreting a contract is to ascertain aa@fject to the
intent of the parties. In re Wolfe 378 B.R. 96, 102 (Bankr. W.D. Pa. 20Qaijing Murphy v.
Duquesne Universityr77 A.2d 418, 4299@.2001). If, by paying the $636,000 Nationwide has
satisfied its past, present, and future assessment liabilities, the primantyelpé the
Settlement Agreement will have been served.
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unequivocal offer of payment in full satisfaction and (3) acceptance and retenpaynoént by

the offeree.”Fleming v. CNA Ins. Cp52 F. Supp. 2d 499, 502 (E.D. Pa. 1999) (citations
omitted). We do not doubt that there was a disputed debt. However, we cannot coasadle
upon the evidence that the $636,000 payment made to Franklin Mills was an “unequivatal offe
made in full satisfaction of all promotional and maintenance assessment fiess ldgaonwide.
Although Nationwide sent the $636,000 payment accompanied by the draft written proposal
stating that the payment was in “full and complete satisfactiatl past, present and future
liabilities for Assessments . . . 'Jyne 11 Proposed Written Agreematg), the letter
accompanying the check written by Nationwide’s counsel asserthéhd®686,000 “represents

an accord and satisfaction regardingoalistandingamounts claimed by Franklin Milia the []
litigation” (June 11, 2012 Schetrel Letter(emphasis addel) The factual issue as to what the
payment was in satisfaction of has not been made indisputably Aleaasonable fact finder

could determine that, based on the June 11 letter, the $636,000 payment was in satisfaction of
only those liabilities that were the source of previous litigation, not all futuesssent

liabilities.

Furthermore, ibne were to conclude that the $636,000 paymes in satisfaction of all
past, present, and future assessment liabilities, the utility of the Braj@dfer under the
Settlement Agreement would haestionables b both parties A contract interpretation that
maynullify a material provision fothe Settlement Agreemerst not favored.Seelnt’| Org.

Master, Mates & Pilots of Am., Local No. 2 v. Int'| Org. Masters, Mates & Pilotsrof lc,
439 A.2d 621, 624 (Pa. 1981) (“In construing a contract the intention of the parties must be
ascertained from the entire instrument and each and every part of it must be taken int

consideration and givenfett if reasonably possible.tjtations omitted) see alsaCerceo v. De
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Marco, 137 A.2d 296, 298Ra.1958) (“An interpretation will not be given to one part of a
contract which wl annul another part of it.”) internal quotation magg citation omitted)

Only afterthe factual dispute over Franklin Mills’ right to reject the Propertysslved
can we determine the rights and dubéshe parties. We therefore conclude tRationwide’s
request fosummary judgment on FrankIMills’ counterclaimgnust be denied
V. CONCLUSION

Clearly there are genuine issues of material fact with regard to the claimsrizaeg
here byNationwide and by Franklin Mills. Accordingly, the Motions for Summary Judgment
filed by both Nationwide and Franklin Mills will be deni&d.

An appropriate Order will follow.

BY THE COURT:

.
AR

i

! ! /"/( /
e '__l;"?/ /i

R. BARCLAY SURRICK, J.

® Having determined thaummary judgmeris not warranted on any of Nationwide'’s or
Franklin Mills’ claims, weneednot reach questions of remedies raised by Nationwide in its
present Motion. $eePl.’s Summ. J. Mot. 23-25.)
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