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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CRAIG SANFORD and
MARY JO SANFORD

Plaintiffs, CIVIL ACTION

NO. 13-1205
V.

BRACEWELL LLP,

Defendant.

OPINION

Slomsky, J. June 28, 2017

l. INTRODUCTION

This case involves allegations of legal malpractice arising from Defendant EBiacew
LLP's’ representation oPlaintiffs Craig and Mary Jo Sanforfithe Sanfords”) The parties
were ordered to hitrate this dispute. They currentlisagree over wheth&laintiffs can afford
the costs associated with arbitrationin this regard, this Court ordered Plaintiffs gooduce
financial documents demomating their inability to afbrd the arbitratiorcoss. On repeated
occasions, howeveRlaintiffs have failed tdully comply with the Court’s directige and in fact
have supplied documentation that suggests they can afford to pay the costs obarbitrati

Before the Court are Defendant’s Motsiw Dismiss Pursuant to Rule 41(b) (Doc.dNo
47, 68) andPlaintiffs’ Motion for Approval of Arbitration Order No. 1 and to Lift the Stay for

Purposes Stated in the Ord&oc. No. 48.> For reasons that followthe Court willwithhold

! Bracewell LLP was formerly known as Bracewell & Giuliani, LLP.
2 As the Court will explain below, Plaintiff Motion for Approval of Arbitration Order No. 1

and to Lift the Stay for Purpos&atedin the Order(Doc. No. 48)may be denied because
Plaintiffs havefailed to comply with multiple Orders of this Cougquiring the Sanfords to
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ruling on the Motions (Doc. Nos. 48, 69 and will afford Plaintiffsanother opportunityo
return to abitration and pay theequiredfeesas determined by the arbitration panel, including
theinitial depositof $2,500for Arbitrator Crane’s feeslf Plaintiffs fail to pay the initial deposit

of $2,500and any other required fedw July 18, 2017, this Court should be notified by
Defendant and the Motions to Dismiss (Doc. Nos. 47, 68) will be granted and the Plaintiffs
Motion (Doc. No. 48) will be denied.

I. BACKGROUND

Craig and Mary Jo Sanford spent their cardmugding a successful medical waste
disposal business. (Doc. Naollat § 6.) In 2005, the Sanfords sold businesgor more than
$14 million. (Id. at § 7.) Around two years later, the Sanfords decidedae approximately
$12.5 million from the proceeds of the sale into an acceuitit a company calledCG
Interndional, LLC (“SCG”). (d. at §Y 11, 14.)Jamie Smith, the purported Chief Executive
Officer ("CEQO”) of SCG,originally offered to place the Sanfords’ “money in an offshore interest
bearing account and return it to them in [eighteen] months for a smatieseharge.” Id. at
12.) After relying on Smith’s representations and moving the funsaim account Smith
controlled, the Sanfords immediately recognized problenid. af 11 14 17.) Craig Sanford
“repeatedly attempted to contact Smith by phone and email to check on [the] amuhdtg
security.” (Id. at {1 18.) However, the Sanfords were “constantly put offtalddthat . . .Smith
was not available, or that Smith would have tomretheir call at another time.(ld.) Unable to
contact SmitHfor more than eighteen months, the Sanfords sought the assistance of an attorney.

On September 9, 2009, Craig Sanford entered into an attolieay relationship with

Jonathan N. Halpergsquire,of Bracewell & GiulianiLLP (“Bracewell” or “the firm”) to assist

disclose their financesAs a result, the Court is able to determinewhether Plaintiffs can
afford the cosof arbitration



him and his wife Mary Jan recouping their investment.ld( at il 25-26.) Upon signing the
firm’s representatioragreementCraig Sanford paid an initial fee of $50,000 to Bradkwe
exchange for the firm’s “representation to recover funds extended to SCG.” (Dod-1Nat
32) The Sanfords paid additional fees throughout Bracewell’'s representaBoacewell,
however, vasunsuccessfuh recovering their investmen{ld. 11 25-44)

Plaintiffs Craig and Mary Jo Sanford initiated this actiothe Court of Common Pleas
of Bucks County, Pennsylvanialleging professional negligence and breach of contract claims
against Defendant Bracewel(ld. 1147-62) Plaintiffs allege that Defendant was negligent in
improperly investigating the whereabouts of 8anfords’ moneyailing to locate thdunds,and
decliningto file suit against SCG to recoup the investment, among other lapses in professional
standards ofegal representation. Id. at § 50.) Plaintiffs also allegehat Defendant breached
the representatioagreement “by failing to exercise the requisite degree of professionalrekill a
knowledge in its representation of Plaintiffs and by failing to pi®vegal services both
expressly stated and as implied in the . . . agreemet.at(f 59.)

On March 6, 2013, Defendant removed the action to this Court. (Doc. No. 1.) One week
later, Defendant filed a Motion to Stay Pending Arbitration, which requested that thée sTayr
this litigation perding the outcome oérbitration proceedings as dictated by the representation
agreement,(Doc. No. 3.) Whefollowedwas a protracted effofiy Plaintiffsto avoid arbitration
and have a jury trial.

Plaintiffs originally challenged arbitration on the grounds that the arbitration cladse i
representation agreemeigioes against legal ethics and public policyDoc. No. 7 at 9.)The
parties litigated this issue for more than one ye8eelDoc. Nos.3,7, 1424, 2336.) On March

19, 2014, this Court ordered that Craig Sanford’s claims must be pursued in arbitration, but that



Mary Jo Sanford was entitled to a jury trial. (Doc. N0s.387 Defendantappealed. The
United States Court of Appeals for thieird Circuit held that Mary Jo Sanfoveas bound by the
same terms as her husband algb must adjudicate her claims through arbitration. Sanford v.

Bracewell Giuliani LLP618 F. App’'x 114, 118-19 (3d Cir. 2015).

Plaintiffs filed a demand for arbdtion in the International Institute for Conflict
Prevention and Resolution (“lICPR”), the arbitral forum designated in the sesgegion
agreement. (Doc. No. 48 at 3.) Under the rules of the IICPR, the partesonsglect a panel
of three arbitrat@. (d.) The Sanfords appointed Edward Rubenstone as itsgdityator, and
Bracewell designated Stephen Younger. (Doc. No. 68 at 10.) Arbitrator Rubenstone and
Younger chose the final arbitrator to complete the panel, the Honorable Stephen GR@tgne
from JAMS? (Id.) Following the selection of the panel, a dispute arose over the cost of the
arbitrationproceedings.

A. The Sanfords Challenge the Cost of the Arbitration Proceedings

On February 25, 2016, the panel held an initial telephone remtfe with the parties.
(Doc. No. 68 at 10.) In advance of the initial conference, JAMS had requestedcthaiaety
deposit $2,500 foArbitrator Crane’s fees. Id.) Although Defendant paid its deposit, Plaintiffs
did not. (d.) During the telepham conference, counsfr Plaintiffs for the first timeexplained
Plaintiffs’ hesitancy to pay anyde associated withrbitration. Counsel balkeét the arbitrator
fee schedule, whichotedthat Arbitrator Rubenstone would receive $400 per hour, Atbitra
Younger would receive $990 per hour, and Arbitrator Crane would receive $1,100 perlhour.
light of Plaintiffs’ reluctance to pay the necessary costs, the panel edctdm following

suggested procedute resolve any isges associated with arbitratioglated expenses

3 JAMS, formerly known as Judicial Arbitration and Mediation Services, Inan isrganization
of alternative dispute resolution services, including mediation and arbitration.



MR. BUCKLEY [counsel for Defendant]: If Mr. Haindgounsel for Plaintiffs]
could respond in writing to the panel, including me, with the Sanfords’ position
regarding fees, either they’re unwilling or unable to pagnd he should make
clear which it is— then | can respond to that with a request for information in
writing that we believe is necessary to evaluate our position going forward. And
then the panel can decide, you know, what it is they want ordered produced.

| think we can probably do all of that without another phone call.

JUDGE CRANE: Excellent. Do you agree with that, Mr. Rubenstone?

MR. RUBENSTONE: Sounds good to me.

JUDGE CRANE: Mr. Younger?

MR. YOUNGER: Same here.

JUDGE CRANE:OKay. Let’s proceed that way. | haven’'t heard any pushback
from Mr. Haines on that.

MR. HAINES: Yeah. Oh | have no pushback.
(Doc. No. 686 at 77:13-78:16.) Rather than explaining the Sanfords’ position regarding
arbitration fees, counsel for Plaif¢ifsent an email to the pareel March 8, 2016tating that the
Sanfords did “not agree with the projected expenses and wish for me to retudetal R2ourt
for further relief there.” (Doc. No. 683.) In response, Defendant asked the panel to order
limited discovery of the Sanfordshances to explore their claiof inability or hesitancy to pay

the arbitration fees, pursuant to the United States Supreme Court’s rulingen Tree Financial

Corp. v. Randolph531 U.S. 792000) and the United States Court of Appeals for the Third

Circuit's decision inBlair v. Scott Specialty Gase283 F.3d 595, 609 (3d Cir. 2002)Further

* In Green Tree Fiancial the Supreme Court held that an arbitration agreement, which does not
mention arbitration costs, is not per se unenforceladtauset fails to adequately protect a
party from potentially steep arbitration expenses. 531 U.S. at 832. 9Instead the party
challenging arbitration on this ground bears the burden of showingthbaarbitration
proceedingwould be prohibitively expensiveld. Furthermore, the United States Court of
Appeals for the Third Circuit concluded Biair that discovery on arbitration costs and the




correspondence among the parties and the panel ensued, but did not resolve the issue of
apportioningarbitrationexpenses On September 1, 2016ather than apportion feethe panel

suspended arbitratidosy issuing an Order (“Order No. 1°) Order No. 1 of the arbitration panel

inability to pay is integral to th&reen Tree Financiahnalysis of prohibitive expense
allegations.Blair, 283 F.3d at 609.

® The panel suspended arbitration by issuing an Order (“Order Naviith states as follows:

The Panel Chair previously ruled that payment of the fees of the party
appointed arbitrators is to be the responsibility of the party making the
appointment and the payment of the Panel Chair’s fees and any related expenses
is to be split equally betweehd parties.

The Claimants [Sanfords], by their counsel’s email dated March 8, 2016,
disagreed with the projected expenses of this arbitration and asked toteetur
United States District Court of the Eastern District of Pennsylvania where a
request to stay this arbitration had been litigated. In response to this
announcement, the Respondent [Bracewell] asked this Tribunal to sign a proposed
order that would direct the Claimants to produce specified financial information
and to submit to depositions. Without addressing this proposed order, Claimants’
counsel emailed the Panel on April 3, 2016, stating that it was not “economically
feasible to continue with this arbitration based on the costs outlined in” a
conference call held with the members of the 0mdl on February 25, 2016. He
announced the Claimants’ intention to make a motion in the District Court to
remand the matter to it. On April 5, 2016, the Respondent took the position that
there was no basis to remand the matter to District Court anth#ratwas no
support of the claim of economic infeasibility for the Claimants to engage in this
arbitration. The Respondent renewed its request for the proposed order.

The Tribunal held a conference call with the parties on April 13, 2016. On
that call the Respondent expressed its willingness to pay the Claimants’ share of
the Panel Chair’s arbitration fees and expenses but only for purposes of deciding
the fee payment issue. Respondent was reminded of the opportunity under Rule
17.5 to pay the full deposits on behalf of the Claimant so that the matter could be
heard on the merits. The parties were given the opportunity to brief the issue
further.

Thereafter, Respondent paid the Claimant’s share of the arbitration fees of
the Panel Chair and relatezkpenses for the limited purposes of having the
Tribunal determine whether the costs of this arbitration are prohibitive as
Claimant asserts.



explained that because the Sanfords’ “economic infeasibility issues weraisex before [the
District] Court,” the panel declined to rule “on the financial ability to payessan the ground
that such issues may be better heard and determined by the District Court.” D& MNat
28.) The partiegeturned to this Court.

B. This Court Orders the Sanfords to Produce Evidence
Regarding Their Inability to Afford the Arbitration Proceedings

On October 19, 2016, this Court held a status conference with the parties in response to

the @mnel's Order. (Doc. No. 46.) At the conference, the Crequested that “parties file

The Panel declined to sign the Respondent’s proposed order, but instead
set the matter down for an-person oral argument which was held on July 19,
2016 in New York City.

At the July 19, 2016 hearing, Arbitrator Rubenstone disclosed that he had
represented the Town Supervisors of Falls Township in connection with a default
judgment that the Township previously obtained against the Claimants and
disclosed the background facts surrounding that representation. The parties have
confirmed that they have no objection to Arbitrator Rubenstone continuing to
serve as an arbitrator in this matter despite this disclosure.

Accordingly, it is hereby

ORDERED that given that various arbitrability issues were previously
litigated before the District Court but that the economic infeasibility issues were
not raised before that Court, the tribunal declines to rule on the fahaingiity to
pay issues on the ground that such issues may be better heard and determined by
the District Court. Accordingly, the parties are granted leave torfiegparopriate
Motion with the District Court on the issues of the Claimants’ assertaddial
inability to engage in this arbitration. This Order is being entered without
prejudice to any future reference back to the Tribunal by the Districtt @eut
deems appropriate; and it is further

ORDERED that, for the reasons set forth aboves, &hbitration is hereby
suspended; and it is further

ORDERED that counsel are directed to submit periodic status updates to
the Tribunal as to the progress of the matters that are submitted to the District
Court.

(Doc. No. 68-7 at 26-30.)



motions. . . on their respective positions with regardttedpanel’s Order suspending arbitration
for failure to apportion costs. (Doc. No. 45.)

On October 31, 2016, Defendant filat#lotion to Dismiss Pursuant to Rule(#). (Doc.
No. 47.) Conversely, Plaintiff filed the instant Motion for Approval of ArbitatOrder No. 1
and to Lift the Stay for Purposes Stated in the Omdleich requestedhat the Court lift the stay
on this litigation pending the outcome of araiton “for the limited purpose of evaluating
whether pursuing the claims in arbitration puts adjudication out of reach for theiff8laint
because of the expense of the arbitration.” (Doc. No. 48 at 1.) Each party responded i
opposition to the other’s outstanding MotioiseéDoc. Nos. 50-51, 53.)

On November 30, 2016, the Court held oral argument on the Moti(BseDoc. No.
56.) During the argument, the Court indicated that it would lift the stay for the purpose of
allowing limited discovery ito the Sanfords’ ability to pay for the arbitration. The Court
ordered the Sanfords to produce a broad range of documents, including:

1. “Five years’ worth of financial records, to include all tax returns, personal@pdrate.
Certainly of thecorporations identified . . . and any other corporations the Sanfords might

have an interest in.” (Doc. No. 58 at 57:15-19.)

2. “"Any bank statements, personal and/or corporate . . . for thaydiae period.” Id. at
57:21-22.)

3. “Disclosure of any reag¢state owned by the Sanfords,immwhich they have an interest,
whether it's legal or equitable.”ld. at 5723-25.) As well as disclosure of valuaticios
this real estate and any encumbrances on these propeldiest 63:1-20.)

4. If any money wa recovered in Plaintdf lawsuit againsSmith, and if so, how much
money was recoveredld( at 58:1-6.)

The Courtafforded the Sanfords sixgays to produce tlse documents. (Id. at 59:23-60:13.)
Plaintiffs therefore had until the end of January 2017 to submit their finatatalments.(Id.)

The Court furtherexplained that if the Sanfords were having difficulty collecting all the



documents within the sixty day period, they should turn ¢ovddefendant whatever thenad
accumulatd andexplainthat Plaintiffsare still seeking documentati8riThe Court also noted
thatif therewasany evidence of sandbaggingfailure to producehe financialdocuments, the
Court would “take action, and very strong actionld. at 34:16-17.)

C. The Sanfords Ril to Comply with the Court’s Order to
Produce Financial DocumentationThat Would Demonstrate Their
Inability to Afford the Cost ofArbitration

Despite the Court’s Order, the Sanfords did not produce any documents before the
deadline. On February 1, 2017, Defendainformed the Court that it had not received any
financial documents from Plaintiffs.(Doc. No. 60.)A week latercounsel forPlaintiffs notified
the Court that:

Despite a clear request for five years of tax returns, financial statgnEnk
statements (personal and corporate), disclosure of real estate, disclosure of
encumbrances on that real estate, and any valuations or appraisals in the Sanfords’
possession and the recovery of items of damages from certain lawsuitsjaaur off
received the first two pages of state (Pa form 40) and federal income tax returns
(form 1040) for 2014 and 2015 and one deed. Those materials are enclosed with
this letter. | have asked my clients to sign an authorization to have full and
complete returns released by the IRS.

® During the hearing, the Court explained:

THE COURT: And if by then you're having problems getting the documents from
the IRS or otherwise, why don’t you notify the Court and we’ll see where we
stand, and we’ll give you more time if need be.

MR. HAINES: Yes, sir.

THE COURT: But, you know, | think you should at the very least, whatever you
can accumulate within the 60 days, by the end of the 60 days turn over to the
defense, and a letter and indicated in the letter what you're still seekiogyriéy

still seekingdocumentation. And you can copy the Court on that letter.

And if you need more time, I'll consider it. It's a lot of information, and |
recognize that. ...

(Doc. No. 58 at 60:3-15.)



(Doc. No. 61.) Although the Sanfords had produced one deed and a few pages from their 2014
and 2015 tax returns, they continued to violate the Court's Order by failing to prdduce t
necessary financial documents to make a deterramain theirinability to afford arbitration
expenses

D. The Sanfords Continue to Violate the Court’s Orders to

Produce Financial DocumentationThat Would Demonstrate Their
Inability to Afford the Cost ofArbitration

On February 9, 2017, in light of the Sanfords’ failure to comply with the Court’s Order to
produce financial documentation, Defendant renewed its request to dismissaine @aoc. No.
62.) In response, Plaintiffcounsel requested “a hearing . so that the Sanfords ynappear
before the Court to explain themselves in their own words and that they can hear f@outhe
directly regarding the consegjpce of a failure of complianteith the Court’s Order.(Doc. No.
63.) The Court granted this request.

On February 21 2017, the Court held a hearimgth counsel forthe parties and the
Sanfords. The Court noted the Sanforgsesence at the hearin@Doc. No. 688 at 3:8.) At that
time, the Court explained the status of the parties’ discovery on the Sairatdity to pay the
costs of arbitration. Iteiteratedthat the Sanfords wegeviouslyordered to provide financial
documentation, including:

1. “Five years’ worth of personal and corporate tax returns, and not just the 1040 cover
sheet but all the schedules.” (Doc. No. 68-8 at 5:13-15.)

2. “Five years’ worth of bank statements, personal and corpordté.at(5:15-16.)

3. Disclosure of‘their real estate holdings and any encumbrance on the real estdtat (
5:17-18.)

4. If any money was recovered from the Sanfola'suit against Smith, and if so, how
much money was recoveredd.(at 5:18-19)

10



The Sanfords had failed to produce these documents. at( 5:1920.) Instead, the
Sanfords had turned ovene deed and a few pages from their 2014 and 2015 tax returns, which,
taken togetherwere inadequate to make a determination on theipility to pay arbitration
related expensesThe Court afforded Plaintiffs with another thirty days to produce the financial
documents.(SeeDoc. No. 66.) Plaintiffs acknowledged what was required and stdtatthey
“will comply.” (Doc. No. 688 at 18:58.) Plaintiffs therefore were grantetiditionaltime to
make the necessary financiasdosure and were given untMarch 23 2017 to complwith the
Court’s Orders (SeeDoc. No. 65)

Despite these instructionBJaintiffs yet againfailed to comply with the Court’s Order
Although Plaintiffs submitted selected tax returns, statements for two ltaokirds, and an
email listing four properties they owned, these disclosures did not createete picture of
the Sanfords’ finances or their inability to pay the costs associatadavtaitration. (Doc. No.
689 at 25.)

On April 24, 2017, Defendarfiied a second Motion to Dismiss Pursuant to Rule 41(b)
arguingthatthe Sanfords failed to produce the required documents ordered by the Cmat. (
No. 68) Present before the Court are Defendant’s Motions to Dismiss (Doe. Aif 68) and
Plaintiffs’ Motion for Approval of Arbitration Order No. 1 and to Lifthe Stay for Purposes
Stated in the OrdgDoc. No. 48). The parties have fully briefed the three Motiamsch are

now ripe for dispositior.

" In reaching a decision, the Court has consideRddintiffs’ Complaint SGee Doc. No. 1),
Defendant’s Motiorto Dismiss (Doc. No47), Plaintiffs’ Response in Opposition (Doc. No.
50), Defendant’s Reply (Doc. No. 53)Jaintiffs’ Motion for Approval of Arbitration Order
No. 1 and to Lift the Stay for Purposes Stated in the Order (Doc. Np.Dé8ndant’'s
Response (Doc. No. 51), oral argument held on the Motions on November 21, 2016 (Doc. Nos.
56, 58), letters received from the parties (Doc. Nos6%071), a telephone conference held on
February 14, 2017 (Doc. No. 64), an additional hearing held on February 21, 2017 (Doc. Nos.

11



[I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 41(pjovides that “If the plaintiff fails to prosecute or
to comply with these rules or a court order, a defendant may move to dismiss the aatipn or
claim against it.” Fed. R. Civ. P41(b). In determining whether to dismiss a case due to a

plaintiff's failure to prosecute, a court considers the six factors set foRbulis v. State Farm

Fire & Casualty Co.

(1) the extent of the party’s personadsponsibility; (2) the prejudice to the
adversary caused by the failure to meet scheduling orders and respond to
discovery; (3) a history of dilatoriness; (4) whether the conduct of the party or the
attorney was willful or in bad faith; (5) the effectiems of sanctions other than
dismissal . . . and (6) the meritoriousness of the claim or defense.

747 F.2d 863, 868 (3d Cir. 1984). Courts are required to considdPdhbs factors because

“dismissal with prejudice is, undeniably, a drastic sanction.” In re Asbergidsd®s Liab. Litig.

(No. V1), 718 F.3d 236, 246 (3d Cir. 2013). However, no siRglelisfactor is dispositive, and

all six factors need not be satisfied in order for a court to disanissnplaint Briscoe v. Klaus

538 F.3d 252, 263 (3d Cir. 2008).

IV.  ANALYSIS

Defendant filed two Motions to Dismigsursuant to Fed. R. Civ. P. 41(larguingthat
Plaintiffs repeatedly failed to comply with the Court’s Orderaraitrate and to make financial
disclosures related to their inability to affoarbitration costs. (DodJlos. 47, 68.) Defendant
argues that the “Sanfords’ repeated and willful failure to comply, first, witiCthet's orders to
arbitrate and, later, with the Court’'s order to support their claimed hardsHipfimancial

disclosures justifies dismissal with prejudice under Rule 41(b).” (Doc. No. 68 at 21.)

65-66), Defendant’s Second Motion to Dismiss (Doc. No. 68), Plaintiffs’ Response in
Opposition (Doc. No. 72), Defendant’s Reply (Doc. No. 73), Plaintiffs’ Motion for Leave to
File a Supplement to the Response in Opposition (Doc. NoDéfgndant’s Response to the
Motion to Supplement (Doc. No. 75), and Plaistifupplemental Response in Opposition to
Defendant’s Motion to Dismiss (Doc. No. 77).

12



As previously noted, the United States Supreme Courtihéldeen Tree Financi&orp.
v. Randolphthat an arbitration agreement, which does not mention arbitration costs, is n®t per s
unenforceable on the theory that it fails to adequately protect a party fromigdbtesteep
arbitration expenses. 531 U&L, 9192 (2000). Instead, the party challenging arbitration on
this ground bears the burden of showing that arbitration would be prohibitively expeidive
Furthermore, the United States Court of Appeals for the Third Circuituabeat inBlair v. Scott

Specialty Gasethat discovery on arbitration costs and the inability to pay is integral to the

Green Tree Finamal analysis of prohibitive expense allegatiorair v. Scott Specialty Gases

283 F.3d 595609 (3d Cir. 2002) Plaintiffs therefore had the burden of provthgt the cosof
arbitrationwas prohibitively expensive. However, Plaintiffs have repeatedly failed tet s
burden.
To date, Plaintiffs have produced the following financial documents: partiaktarns,
partial statements for two bank accounts endin@®20 and9191, and a list of four properties
they own. These documents, taken together, do not show a complete picture of the Sanfords’

finances, nor do they satisfy the Court’s Orders to nsakemplete financial disclosufe The

8 Defendant argues that the Plaintiffs’ financial disclosures are incaeripeause they have not
provided the following documentation:

1. No Financial Statement. Although the Sanfords’ put their financial
circumstances at issue and bear the burden of demonstrating hardship to even
begin a conversation about the cost of arbitration, the Sanfords did not produce
any financial statements or other summary of current assets, liabiliigg)ed

worth. Considering this procedural posture and the obvious complexity of the
Sanfords’ finances, the Sanfords’ failure to produce this informatiinich the

Court referenced several timeslemonstrates their willful disregard of the
Court’s directive.

2. No Investment Account Statements. The Sanfords’ tax return reflect

significant interest and dividend income ($386,892 in 2015) and large investment
advisory fees ($86,635 in 2015), both of which indicate that the Sanfords possess

13



substantial investment assets. Yes, the Sanfords did not produce any investment
account stateents, nor did they provide any disclosure about the assets that are
generating this income and causing them to incur these fees. Their tax—+eturns
which reference numerous investment accounts (such as Voya Insurance and
Annuity, Charles Schwab, Energyansfer Partners LP, Buckeye Partners LP, and
Wells Fargo Brokerage Services to name a fedg@monstrate that there are
relevant records that should have been produced in response to the Court’s order.

3. Incomplete Personal Bank Statements. While the Sanfords produced
selected bank statements for a William Penn Bank account endigg2a, they

did not produce the five years of records ordered by the Court and appear to not
have produced statements for all of their bank accounts.

4, Incomplete Business Bankeiements. The Sanfords’ production of bank
statements for Sanford Motors is similarly deficient. They producedrstate

for a William Penn Bank account ending 18191, but once again failed to
produce the five years of records ordered by the Geemtling their production

in 2014. Their assertion that, they “do not maintain balance sheets, etc. for their
garage,” simply does not cut it. Sanford Motors filed taxes and thereforesit m
have records, which the Sanfords did not disclose.

5. No Information on Recovery from Jamie Smith. The Sanfords have
represented they recovered some of their money from Jamie Smith and the Court
orderedthat they disclose the detgilsowever, the Sanfords did not provide any
information on this subject.

6. Incomplete Disasure of Real Estate. On March 8, 2017, the Sanfords’
attorney wrote in an -mail that, “[tjhe real estate they own and it's [sic.]
estimated value is:

Yardley, Pa. (business location and adjoining lot)
$600,000. There is a $400,000 bank lien (Wells Fargo) on the

property

15 N. Briar Hill Road
Lakeville, Pa.
$250,000

Morrisville Pa.
$250,000

Marcus Hook Pa.
$50,000

14



partial disclosure prevents the Court from making a determination on the Sanfalility to
afford the arbitration proceedings.

A. The Extent of the Sanfords Personal Responsibilityfor
Failure to ProsecutéWeighs in Favor of Dismissal

The first Poulis factor asks a court to analyze the exteftthe party’'s personal
responsibility infailing to prosecute his cas®oulis 747F.2d at 868. “Although no one factor
is dispositive, finding the party personally responsible for the delay is an imipéattor in

dismissing under Rule 41(b)Carter v. Ryobi Techtronics, 250 F.R.D. 223, 228 (E.D. Pa. 2008).

In Carter the defendant filed a motion to dismiss under Rule 41(b) due to the plsintiff
failure to prosecute. Specificallihe plaintiff failed to provide “medical, income, and workers
compensation evidence from the last five yeatafing discovery. Id. at 226. The court,
therefore,held a hearing t6personally instrug} [the plaintiff of his need to participate in the

prosecution of [his] case and his need to comply with the [c]ourt’s ordktsdt 228. Because

While this bare bones disclosure reflects $750,000 in equity, it falls well short of
the letter and spirit of the Court's order. First the Sanfords did not provide an
address for three of the four properties. Second, the list does not include any
reference to the 31.35 acres of land in the “Silver Spruce Estates” or to the
property in Burleson, Texas, which are disclosed elsewhere. Third, the ensail doe
not jibe with the Sanfords’ tax returns, which, for example (a) reflect that the
encumbered commercial property in Morrisville, valued by the Sanfords at
$250,000, generated more than $295,000 of income between 2008 and 2014; and
(b) cotain references to numerous real estate investment entities
(Connor/Murphy Real Estate Inc. XII, Connor Group Real Estate VII, and Connor
Real Estate Income IX to name a few) and deductions for more than $400,000 in
losses associated with rental property.

(Doc. No. 68at18-20 (emphasis omitted).)

15



the plaintiff failed to comply with the court’s instructions, the coaunid that hevas personally
responsible for the failure to prosecute and dismissechBi 1d.

Like Carter the Sanfords are personally responsible for failing to comply with the
Court’s Orders.They werepresent in ourt and heard firsthand the Court’s instructions on what
records must be produced. Therefore, this case mwemvolve asympathetic sitation where
innocent clierd suffered dismissal due to dilatory counsel whepresentedhem. The record
demonstrates thatounsel conferred with the Sanfordbout the importance ahaking the
requiredfinancial disclosureboth to the arbitration panel and to this Court. (Doc. No. 61.)

In fact, Plaintiffs’ counsel requested that the Court hold a second hearing to innpoass
the Sanfords that they must comply with the Court’s Orders and submit the redueanmscial
documents. (SeeDoc. No.63 at 2 (“I ask that the Court hold a hearing before dismissing the
case on the basis of n@ompliance with the Order so that the Sanfords may appear before the
Court to explain themselves in their own words and so that they can hear from the Cotlyt dire
regarding the consequence of a failure of compliancedn February 21, 2017, in accordance
with counsel’'s request, this Coureld a hearindo explainto the Sanfordshe importance of
complying with theCourt’s instructionsto disclose their financial status(Doc. No. 688.)
Otherwise,the Courthad explained to the Sanfords that failure to comply may result in

dismissal.’® The Courtalso noted that itexpectedfull compliancefrom the Sanfordsnot

® The court inCarteralso concluded that the plaintiff’s counsel was personally responsible for
the delay in litigation, due to his repeated failures to comply thi¢ court’s scheduling orders
and discovey deadlines Id.

190n February 21, 2017, the Court told the Sanfords on the record that they were to “make full
disclosure of their financial assets . . . [i]f they're going to proceed with] tiitjgation.”
(Doc. No. 688 at10:19-21.) Additionajl, the Court stated in its March 20, 2014 Order, that
Mr. Sanford had thirty (30) days to demand arbitration and warned that this action would be
dismissed if he did not pursue it. (Doc. No. 38.)
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substantiatompliance (1d. at 14:24.) The Sanfords, howevdraverepeatedlyailed to comply
with the Courts directives for more thasix months. Plaintiffs have failed to produce the
financial information needed to make an informed decision about itmegdnility to afford
arbitration. For these reasons, the Sanfords are pdisogsponsible for their failure to comply

with Court Ordersand to prosecute their caseThis first Poulis factor weighs in favor of

dismissal.
B. The Prejudice to DefendantCaused byPlaintiffs’ Failure

to Meet Scheduling Orders and Respond to Discovery
Weighs in Favor of Dismissal

The secondPoulisfactor examines the prejudice to the adversary caused by a plaintiff’s
failure to meeting scheduling orders and to respond to discoveoulis, 747F.2d at 868.
“Prejudice include ‘the excessive and possibly irremediable burdens or costs imposed on th

opposing party. Tracinda Corp. v. DaimlerChrysler AG, 502 F.3d 212, 243 (3d Cir. 2007)

(quoting_Scarborough v. Eubanks, 747 F.2d 871, 876 (3d Cir. 1984)).

Here, he Sanfords’ failure to comply with Court Orders ImsjudicedBracewell by
imposingexcessive and irremediabt®sts upont. On October 31, 2016, Defendant filed a
Motion to Dismiss pursuant to Fed. R. Civ. P. 41(b), in light of Plaintiffs’ failure dolake its
finances to the arbitration panel and proceed with the scheduled arbitration. (Doc. Non47.) O
November 30, 2016, this Court Heh hearing at whiclt ordered Plaintiffs to make such a
disclosure. (Doc. Nos. 56, 58.) Plaintiffs, howevaited to comply with the Cousd’Orderto
make financial disclosures related toitheability to afford arbitration. Because of Plaintiffs’
failure to comply, Defendant has attempted on several occasions to ol#aimedhssary
documentation from Plaintiff. (Doc. 8060, 62.) On February 21, 201Defendant attended a
second hearo held bythis Court in order to emphasize to the Sanfords the importance of

making the required financial disclosures. (DocsN&b-66.) ThereafterPlaintiffs again failed
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to comply with the Court’s OrdersOnce again, Defendant contadtlaintiffs in an effort ®
retrieve this documentation. As a result, Defendant filed a second Motion te®munsuant to
Fed. R. Civ. P. 41(b). (Doc. No. 68.)

Defendant has repeatedly conferred with Plaintiffs to disclose their findmnas atteret
multiple hearings to obtain these documents, and has filed multiple motions to dissragsidim
under Rule 41(b) because of Plaintiffs’ failure to turn over such documentation. Defeaslant h
spent more thasix months and has incurred sificant expense in litigating thisarrow issue of
Plaintiffs’ finances which Plaintiff put in issudut refuses to resolvE. Therefore, Defendant
has been prejudiced by Plaintiffs’ failure to comply. This se@ouisfactorweighs in favor of
dismissal.

C. The Sanfords’ History of Dilatoriness Weighs in Favor of Dismissal

The third Poulis factor requires a court to consider the party’s history of dilatoriness.
Poulis, 747F.2d at 868. “Extensive or repeated delay or delinquency constitutes a history of

dilatoriness’ Hoffman v. Palace Entertainmer@21 F. App’x 112, 115 (3d Cir. 2015) (quoting

Adams v. Trustees of N.J. Brewery Employees’ Pension Trust Fund, 29 F.3d 863, 874 (3d Cir.

1994)). Examples include “consistent A@sponse to interrogatories, or cgtent tardiness in
complying with court orders.Adams 29 F.3dat 874

The Sanfordfiave exhibited a historyf dilatoriness On November 30, 2016, this Court
ordered the Sanfords to disclose certain financial documents so that the Court akeld m
determination on their inability to afford arbitratio(Doc. Nc. 56, 58.) The Court provided the

Sanfordswith sixty days, omuntil the end of Januaryo make this production. (Doc. No. 88

X From the record, it appears that Plaintiffs first raised the issue of inabikifjotal arbitration
on March 8, 2016, while the case was before the arbitration panel. (Doc.-H@t&B) On
October 19, 2016, thparties returned to this Court andvlabeen litigating this issue ever
since. (Doc. No. 44.)

18



59:23-60:13 However, Plaintiffs failed to meet this deadline. In fact, Plaintiffs did nlotst
any documentation within the initial sixtiay period. (Doc. No. 60 at 2.)

Thereafer, on February 21, 2017, the Court held a second hearing with the Sanfords
present to impress upon them the importance of complying with the Coud&isCGand
supplying the financial documentation. (Doc. No-&B The Court afforded an additional tiir
days for the Sanfords to produce these items. (Doc. No. 65.) Yet again, the Sanfatds faile
meet the requirements of the Court’s Orders. (Doc. No. 68 at 18.)

To date, the Sanfords have produeddnitednumberof documents that weradered to
be made availabley the Court.(ld. at 1820.) Thus far, theyhave noimade dull disclosure of
their finances. Since the Court and Defendant have been unable to make a deteromrtaeir
inahlity to afford arbitration for more than six monthgjgation has stalled. Despite being
givenspecific instructions tsubmitthese documents, and despite being afforded additional time
to produce these materials, Plaintiffs have been unwilling to comply v@t@dbrt’s Orders In
fact, the Sanfords have suppliedly incompleteinformation about their financegmitting
current bank and investment statements, property valuationsc@anglete tax returns as
requeted by the Court. The Sanfords’ continued failtwmecomply withthe Courts Orders

suggestsa history of dilatoriness. Therefore, this third Poulis factor weighs in favorrofssial.

D. The Sanfords Willful or Bad Faith Conduct in Failing
to Comply with Discovery Weighs in Favor of Dismissal

The fourthPoulisfactor asks whether the conduct of the party was willful or in bad faith.
Poulis, 747 F.2d at 868. “Generally, ‘[w]illfulness involves intentional or ssdfving

behavior.” Briscoe v. Klaus538 F.3d 252, 263 (3d Cir. 2008) (quotidqulis 747 F.2d at 868).

Merely negligent or inadvertent behavior does not rise to the level of willfuldbfdita conduct.

See, e.g.Poulis 747 F.2d at 8689 (finding that the plaintiff counsel’s behavior was not willful
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because, although he had missed deadlines, thereonsagygestion that his delays were for any
reason other than his and his wife’s poor healtiWyhen the plaintiff has failed to comply with
instructions of the court directing the plaintiff to take specific actions in thes ¢tlas court is
compelledto conclude that the plaintiff’s actions are not accidental or inadvertent butdnstea

reflect an intentional disragd for th[e]case and the coustinstructions. Metro Metals USA v.

All -State Diversified Products, Inc., No.-1248 2013 WL 1786593, at *2 (D.N.J. Apr. 25,

2013).

The record suggests that the Sanfords acted willfully or in bad faith when failing t
comply with the Court’s Orders to arbitrate and to produce financial documents.

First, from the outset of this litigatiahe Sanfords havehallenged arbitrationCounsel
for Plaintiffs specifically stated théhe Sanfords were going to “challeng[e] every step of th[e]
[arbitration] proceeding going forward.” (Doc. No.-68t 14:23.) Once ordered to arbitrate,
the Sanfords continued thallenge arbitratigrarguingfor the first timethat they were unable to
afford the expenses associated with the proceediBgc. No. 68 at 123.) On March 8, 2016,
counsel statethat the Sanfords “do not agree with projected expenses and wisie fior return
to the Federal Qurt for further relief there.” (Doc. No. 6Bat 4.) More than one year later, the
Sanfords continue to challenge the cost of arbitration, yet refuse to submit ategpngilee of
their financial circumstances. This isndenstrativeof the Sanfords’ general unwillingness to
comply with the Order to arbitrate this dispute ahdvesthat they are not willing to followhe
Court’s directives on producing théinancialinformation

Second, the Sanfords have failed to compith the Court’s specific instructions to
produce documentdemonstrating their inability to afford arbitration. As previously noted, on

November 30, 201&he Sanfordsvereordered to submit evidence of their finances, including
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bank statements, taxtuens, property owned, and recovery of the fumdshe lawsuit against
Smith. (SeeDoc. Nos. 56, 53 Although the Sanfords were given until the end of January 2017
to produce these materials, they did not do so. (Doc. No.Age) failing to provice a single
document before the end of January, the Sanfords supplied a few pages of tledurtexfrom
2014 and 2015, anohe deed To spur compliance with the Court’s instructions, the Court held a
seconcdhearing on February 21, 2017 durinich it explained to the Sanfords the importance of
producing these documertts determire their inability to afford arbitration.(Doc. No. 688.)

However, the Sanfords yet again failed to comply with the Court’s OtflefEo date, the

120n May 25, 2017, Counsel for Plaintiffs filed a Motion for Leave to File a Suppleimehe
Response in Opposition to Defendant’s Motion to Dismiss. (Doc. No. 74.) This Motion was
not opposed by Defendant. (Doc. No. 75.) Therefore, the Court giRlaiatiffs’ Motion for
Leave to Filea Supplement. (Doc. No. 76.) Thus, the record has been supplemented with an
email dated May 252017 from Mary Jo Sanford to counsel for Plaintiffs. (Doc. No. The
email reads as follows:

Hi CIiff,

| am so srry for not getting back to you earlier, but we are going to have to ask
for an extension for a few weeks. After a whirlwind of all types of doctors
appointments, MRI's, Xays, etc., following about 18 months of back and forth

to determine the problem, Craig [Sanford] just had an emergency hip replacement
this past Friday, Mayl9th Now we are busy with therapy and nurses and
followup doctors appointments plus work on top of everything medical that is
going on right now!

We certainly did not plan thi[] twice | was going to take him to the [emergency
room] as the pain was so severe, so when they said they could schedule the
surgery last week, we had no choice but to get him in because the pain had just
been gradually getting more intense every day for the past several weeise Pl
extend apologies to opposing counsel. | am working on getting additional
doc[ument]s to you, but do need more time. Thank you. Mary Jo.

(Id. at 3) Although Plaintiffs requested “an extension for a few weeks,” tla@g had more
than six months to produce the necessary financial docum@dty. Though this email may
suggest that the Sanfords did not willfully ignore the Court's Orders, the recmrespthe
opposite. On February 21, 2017, Plaintiffs came intorCand were explainethe importance
of complying with the Court’s instructions. (Doc. No.-83 Plaintiffs did not raise any
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Sanfords have submitted selected tax returns, statements for two bank accountsermad an
listing four properties they owned. Taken together, this disclosure is inadequatkeoam
determination of their inability to afford the costs of arbitration.

Third, and most importatly, the Sanfords’ limited disclosure suggests that they may have
sufficient funds to afford arbitration, and are deliberately hiding fdasfrom the Court. For
example, “the Sanfords’ tax returns reflect significant interest andedtid income ($386,892 in
2015) and large investment advisory fees ($86,635 in 2015), both of which indicate that [they]
possess substantial investment assetDoc. No. 68 at 19.) In addition, their tax returns
“reference numerous investment accounts . . . such as Voya Insurance and, ADimaitgs
Schwab, Energy Transfer Partners LP, Buckeye Partners LP and Waljo Brokerage
Services.” [d.) However, the Sanfords have failed to provide any relevant investment account
statements. While the Court does not hava full picture of the Sanfordsfinancial
circumstances, it does hawvdormationwhich suggests, contrary to Plaintiffs’ assertion, that the
Sanfords have substantial incoqp@ducing assets and investmen®&ven the inferences drawn
from ther limited diclosure, it appears that the Sanfoate refusing todisclosetheir full
financialsituation justo avoid arbitration.

For these reasons, the Court concludes that the fBanths factor assessing Plaintiffs’
willful or bad faith conduct weighs in favef dismissal.

E. The Ineffectiveness of AlternativeSanctionsWeighs in Favor of Dismissal

The fifth Poulis factor concerns the effectiveness of sanctions other than dismissal.

Poulis, 747F.2d at 868. One alternative is imposinghonetary sanctions on an attorniey

medical issues during that heariong at any time before (Id.) In fact, this is the first
indication of medical issue which would delay the discovery deadlines Phintgie
repeatedly giverbut ignored. Therefore, this email does not change the Court’s conclusion
thatthe Sanforddavewillfully violated the Court’s Orders.
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failing to prosecute @ase SeeBriscoe v. Klaus588 F.3d 252, 262 (3d Cir. 2008) (noting that

the district court concluded that “monetary sanctions, including fines, cosfsmyarent of
attorneys’ fees were unavailable.”). Under the Federal Rules of Ciwie@uoe, a court is
authorized to impose on an attorney “those expenses, including attorneys’ fees, caused b
unjustified failure to comply with discovery orders or pretrial ordef@dulis 747 F.2d at 869
(citing Fed. R. Civ. P. 16(f), 37(a)(4), 37(b), 37(d), and 37(g)). Such a sanction is justified where
the attorney has caused “the delay and noncompliance in the proceediihgs.”

Conversely, when the deland noncompliance is caused by the litigant, and not his

attorney, maetary sanctions may not be effectivBeeSeeley ex rel. Shepard v. DeNo. 12

917, 2014 WL 1024861, at *4 (M.D. Pa. Mar. 14, 2014) (citations omittisin(ssing the action
and stating thdtcases construinBoulis agree that in a situation such hstcase, where we are
confronted by a litigant who will not comply with court orders, lesser sanctiogsntabe
effective.”).

Here, the Court has afforded the Sanfords multiple opportunities to wonmithl its
Orders; however, fomonths, they haveot doneso. This delay does not appear to be caused by

Plaintiffs’ counsel, but byhte Sanfords themselvé%. Counsel conferred with the Sanforals

13 For example, aunsel for Plaintiffs explain ithe Motion for Leave to File a Supplement to the
Response in Opposition to the Motion to Dismiss (Doc. No. 74)htahéatad been unable to
reach the Sanfords in attempts to confer about filing responsive papers. The kédésn s

On May 25, 2017, the date of this motion, counsel for plaintiffs received an email
from Mrs. Sanford. This email is the first response counsel received from eithe
Mr. or Mrs. Sanford since attempting to reach them to discuss the issues raised in
the Defendant’s most recenfiled motion to dismiss, which remains pending.

(Doc. No. 74 at 5.) In addition, the Motion also notes:

Counsel had been unable to reach the Plaintiffs before filing the responsive papers
and did not seek an additional extension of time because the Court has been
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the importance of supplying the relevant financial documentsreaneested that the Court hold
a second haring at which it ould impress upon the Sanforgersonallythe importance of
compliance with the Court’s discovery directives. Because the delay and honcomplgpears
to be caused by the Sanfords, and not their counsel, monetary sanctions on they atoitd
be inappropriaté?

The Court is mindful that dismisshereis an extreme sanction. WareRodale Press,

Inc., 322 F.3d 218, 2223d Cir. 2003). However, it malemploy the most severe in the
spectrum of sanctions provided . . . to ensure compliance with its discovery orders ated to de
all parties. . .from engaging in discovery misconductild. For these reasons, this fifetoulis
factor weighs in favor of dismissal.

F. The Meritoriousnessof Plaintiffs’ Claims Does Not
Weigh in Favor of Dismissal

Finally, the sixthPoulisfactor considers the merits of agy’s claimsor defensesising
the standard for a motion to dismiss under Federal Rule of Civil Procedure 12 )ué&Yas v.
City of Phila, No. 027955, 2005 WL 226149, at *16 (E.D. Pa. Jan. 26, 20863, 139 F
App'x 444 (3d Cir. 200p The Federal Rule of Civil Procedure 12(b)¢(@ption to dismiss

standard is set forth in Ashcroft v. Igbal, 556 U.S. 662 (208%]states thatthreadbare recitals

of the elements of a cause of action, supported by mere conclusory statements dacabdtsuffi

defeat a Rule 12(b)(6) motion to dismidel. at 663;see als@ell Atl. Corp. v. Twombly, 550

U.S. 544 (2007). “To survive a motion dismiss, a complaint must contain sufficient factual

generous in offering ten (10) days when the first request for an extension was
made. Counsel made efforts to reach Plaintiffs, which were acknowledged in
Mrs. Sanford’s email.

(Id. at 6.) Such effort on counsel’s part shows that any delay and noncompiaticduted
to the Sanfords.

14 Defendant does not request attorneys’ fees for Ffairdelay and noncompliance.
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matter, accepted as true, to state a claim to relief that is plausible on its Edlbgpharm S.A.

France v. Abbott Labs707 F.3d 223262 n.14 (3d Cir. 2013) (citingheridan v. NGK Metals

Corp, 609 F.3d 239, 262 n.27 (3d Cir. 2010)). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferertbe thefendant is
liable for the misconduct allegedId.

The Complaint allegebreach of contract and professional negligence claims arising from
Bracewells unsuccessful legal representatafrthe Sanfords in their attempt to recover a $12.5
million invesmentwith Smith and SCG (Doc. No. 1.) In particular, the Complaint allegdsat
Bracewellwas negligent in improperly investigating the whereabouts of the Sanfords’ money,
failing to locate the funds, and declining the file suit against SCG to recoup théramgs
among other lapses in professional standards of legal representatsbnat {f 50.) The
Complaint also alleges that Bracewell breached the representation agreemeatlirigytd
exercise the requisite degree of professional skill and knowledge in its repteseof Plaintiffs
and by failing to provide legal services both expressly stated and as implied in the . . .
agreement.” 1. at § 59.) At this stage of the litigation, the Court cannot find that these
allegations, accepted as true, do not state a claim for réliether the Court cannot determine
whethe Plaintiffs would be unable to prove these facts at trial. As suchsigtisPoulisfactor
weighs against dismissal.

V. CONCLUSION

In sum, five of the siPoulisfactors weigh in favor of dismissal. However, because the
Court has found that the documatintn made available by the Sanfords suggest that they may be
able to afford arbitition, the Court will withholdruling on Defendant’s Motions to Dismiss
(Doc. Nos. 47, 68) and PlainsffMotion for Approval of Arbitration Order No. 1 (Doc. No. 48),

and will afford the Sanfordshe opportunity to return to arbitration apdy therequired feess
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determined by the arbitration panel, including ithitial depositof $2,500for Arbitrator Cane’s
fees. If Plaintiffs fail to pay the initial deposit of $2,508nd any other required febyg July 18
2017 Defendant should notify the Court and the Motions to Dismiss (Doc. Nos. 47, 68) will be

granted, and Plaintiffs’ Motion (Doc. No. 48) will be denigth appropriateérder follows™

15 If Plaintiff pursues the arbitration as required by Court Orders, then diioid to Dismiss
(Doc. Nos. 47, 68) will be denied. The Motion for Approval of Arbitration Order No. 1 will be
denied as moot.
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