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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SAMANTHA DONEKER and PHILIP

ROMANEK CIVIL ACTION
V.
COUNTY OF BUCKS ET AL. NO. 131534
MEMORANDUM
Padova, J. June 10, 2014

Plaintiffs Samantha Doneker and Philip Romanek bring this 42 U.S.C. § 1983 action
alleging violations of their civil rights arising buwf their July 26, 2011 arrests and
imprisonment. The Defendants are the County of Bucks (“Bucks County”); the Bucks County
Sheriff's Office (the “Sheriff's Office”) (together with Bucks County, tH&lunicipal
Defendants”); Sheriff Edward J. Donnelly; Sergeant Gary K. Browndorf, Hepatnes
McAndrew; Deputy William J. Klein; Deputy Daniel J. Boyle, 1V; and DepbDgvid Prudish.
Presently before the Court awo Motions to Dismiss Count Threaf the Second Amended
Complaint(the “SAC”), one filedby Bucks County andthe other filedby Sheriff Donnelly and
the Sheriff's Office For the following reasons, we grant both Motions.

l. BACKGROUND

A. Factual Background

The SAC alleges the following facts. On July 26, 2011, Sergeant Browndorf and
Deputies McAndrew, Klein, Boyle, and Prudish (together, the “Defendant &ffjcarrived at
Plaintiffs’ home in Levittown, Rensylvania, to arrest PlaintifRomanek. (SAC § 15.)The
Defendant Officers found Romanekthe attic. Id. § 16.) Several of the DefendantfiCers
handcuffed Romanek behind his back and lowered him down from the &dtic.Romanek was

compliant, respectful, and did not resist arrestl. { 17.) While Romanetlvas being lowered
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from the attic,.Sergeant Browndorf punched Romanek in thestWithout provocation. I¢l.

18.) Plaintiff Doneker witnessed the punch, rushed towards Romanek, and made incidental
contact with Sergeant Browndorf as she brushed past hich.{ (19.) Sergeant Browndorf
grabbed Doneker, shoved her into a bathroom door, pulled her into his chest, and told her that
she was under arrest for assaulting a sherifi. 9 20.) Sergeant Browndorf then handcuffed
Doneker and removed her from the houdd. 1 22.)

Donekerwas then transported to the Bristol Townshipgid@oDepartment. Id. § 23.)

She complained tothe deputies who were transporting her about her unlawful arrédf) (
Romanekalsocomplainedo the deputies about Sergeant Browndorf's unlawful aseautim

but no one responded ®ther oftheir complaints. Id. 1 2324.) Sergeant Browndorf and
Deputy Boyle subsequentlyprepared criminal complaints against Plaintiffs which falsely
charged them with felony assault and other offendes J25.) Sergeant Browndorf al$alsely
reportedto a Bistol Township detectivéhat Romanekhad kicked him and that Doneker had
assaulted him. Id.  26.) Doneker was fingerprinted and photographed at the Bristol Township
Police Department, and was then transported to court for a preliminargrament. id. § 27.)

Her bail was set at $100,000.00ld.(T 28.) Shewas unable to post bail and had to spend four
nights in prison. I¢l.)

Plaintiffs’ preliminary hearingon the charges brought against them by Sergeant
Browndorfwas scheduled for August 22011. (Id. 1 29.) Prior to that hearing, the Assistant
District Attorney asked Sergeant Browndorf for incident repetmrding the charges against
Plaintiffs, but none had been preparedd. ( 30.) Deputies McAndrew, Klein, Boyle and
Prudishknew dout the preliminary hearing, and knew that Plaintiffs did not assault ®érgea

Browndorf, but did not prepare incident reports or attend the preliminary heéahd. 31.) At



the preliminary hearing, Sergeant Browndfatsely testifiedthat Romanek kicked him in the
cheston July 26, 2011 and that he did not strike Romandd. ] 3233.) He alsdalsely
testifiedthat Donekehadattacked him from behind, pushed him, and punched him in the back
once or twice. Ifl.  35.)

A grand jury was convened to investigate Sergeant Browndorf's acts of pegdryf
36.) Deputy McAndrew truthfully testified before the grand jury that Donekendi attack or
assault Sergeant Browndorfld.) After aninvestigation by a Bucks County detective reveale
that Sergeant Browndorf had falsely chardmaheker and Romanek, Sergeant Browndorf was
charged withperjury and assault.ld.  37.) He was convictednd sentenced to six to twelve
months’ imprisonment, followed by two years of probatioid. { 38)

The SAC asserts three causes of actoclaimbrought pursuant to 42 U.S.C. § 1983
Doneker against the Defendant Officers dacessive force and false imprisonmenviolation
of the Fourth Amendment (Count One&);claim brought pursuant to 42.S.C. § 1983by
Romanek against the Defendant Officers for excessive force (Count damag; claim by both
Plaintiffs against Sheriff Donnelly and the Municipal Defendants for mpali@nd supervisory
liability pursuant to 42 U.S.C. § 1983 (Count Three

B. Procedural Background

Plaintiffs filed ther original Complaint on March 25, 2013, and filedrast Amended
Complainton May 16, 2013.Municipal DefendantandSheriff Donnelly moved to dismiss the
claims asserted against themCountThreeof the First Amended Complaint On August 26,
2013, wegrantedtheir motions and dismissed Count Threkthe First Amended Complaint
without prejudice, and with leave to file a Second Amended Complaint stating @lolgn$z1983

claims against thdlunicipal Dekendants andheriff Donnelly. Plaintiffs filed ther SAC on



September 9, 2013. The Sheriff's Office &taeriff Donnelly filed a Motion to Dismis€ount
Three ofthe SAC on September 26, 2013; Bucks County filed a Motion to Dismiss Count Three
of the SACon October 7, 2013.
. LEGAL STANDARD

When considering a motion to dismiss pursuant to Rule 12(b)(6), we “consider only the
complaint, exhibits attached to the complaint, [and] matters of public record, &sasvel
undisputedly authentic documents if the complainant’s claims are based upon thesent®otume

Mayer v. Belichick 605 F.3d 223, 230 (3d Cir. 2010) (citing Pension Benefit Guar. Corp. V.

White Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993)). We take the factual allegations
of the complaint as true and draw all reasonable inferences in favor of théfplabelRio-

Mocci v. Connolly Props., Inc., 672 F.3d 241, 245 (3d Cir. 2012) (citing Warren Gen. Hosp. v.

Amgen Inc, 643 F.3d 77, 84 (3d Cir. 2001 Legal conclusions, however, receino deference,
and the court is “not bound to accept as true a legal conclusion couched as alfaghtaira”

Papasan v. Allaid78 U.S. 265, 286 (1986) (cited with approval in Bell Atl. Corp. v. Twombly

550 U.S. 544, 555 (2007)).

A plaintiff's pleading obligation is to set forth “a short and plain statement of the claim,”
Fed. R. Civ. P. 8(a)(2), which gives the defendant “fair notice of what the . . . dandithe
grounds upon which it rests.”Twombly, 550 U.S. at 555 (alteration in original) (quoting

Conley v. Gibson, 355 U.S. 41, 47 (1957)). The complaint must contain “sufficient factual

matter to show that the claim is facially plausible,” thus enabling ‘the court to tha
reasonable inference that the defendant is liable for [the] misconduct alleg¥drfen Gen.

Hosp, 643 F.3d at 84 (quoting Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009)).

“The plausibility standard is not akin to a ‘probability requirement,’” but it asksnbre than a



sheer possibility that a tendant has acted unlawfully.” _Ashcroft v. Igbal, 556 U.S. 662, 678

(2009) (citingTwombly, 550 U.S. at 556). In the end, we will dismiss a complaint if the factual
allegations in the complaint are not sufficient “to raise a right to relief aboveueilative

level.” West Run Student Hous. Assocs., LLC v. Huntington Nat'l Bank, 712 F.3d 165, 169 (3d

Cir. 2013) (quotingr'wombly, 550 U.S. at 555).
[Il.  DISCUSSION
Plaintiffs have brought their claims pursuant to 42 U.S.C. 8§ 1983, which provides in

pertinent part, as follows:

Every person who, under color of any statute, ordinance,

regulation, custom, or usage, of any State or Territory or the

District of Columbia, subjects, or causes to be subjected, any

citizen of the United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to the party

injured in an action at law, suit in equity, or other proper

proceeding for redress . . ..
42 U.S.C.8 1983. In order to state a claim for relief pursuant to § 1983, “a plaintiff must

demonstrate defendant, acting under color of state law, deprived him or her of a tghd ssc

the Constitution or the laws of the United States.” Kaucher v. CnBucKs 455 F.3d 418, 423

(3d Cir. 2006) (citations omitted).

Count Three ofthe SAC alleges that the Municipal Defendaatel Sheriff Donnelly
violatedPlaintiffs’ constitutional rights under 8§ 1983 by: (1) adopting and tolerating a policy of
retaliation against deputies who report incidents of misconduct; (2) failing to adopt policies
regarding the use of force and the preparation of incident reports; and (3) tiajiraperly train
and supervise deputies regarding pineperuse of forcethe preparatin of incident reports, and

the reporting of misconduct. (SAC 11 70, 85, 97.)



A. Municipal Liability

A municipal entity may oml be liable under § 1983 when the alleged constitutional
transgressiommplements or executes a policy, regulation or decisitinialy adopted by the

governing body or informally adopted by custom. Monell v. Dep't of Soc. Servs., 436 U.S. 658,

69091, 694 (1978). A municipal policy is defined as a “statement, ordinance, regulation, or
decision officially adopted and promulgated by [a local governing] body'seodfi€ Simmons

v. City of Philadelphia, 947 F.2d 1042, 1059 (3d Cir. 1991) (alteration in original) (quoting

Monell, 436 U.S. at 690). A municipal custom consists of “‘such practices of state officials
[as are]so permanent and well settled as to constitute a custom or usage with tredf faveé’
Id. (alterations in original) (quotiniglonell, 436 U.S. at 691).

Consequently, in order to succeed on a claim of municipal liability brought pursuant to 8§
1983, aplaintiff must first identify a municipal policy or custom that led to the alleged
constitutional violation. The plaintiff must thehdemonstrate thatthrough its deliberate

conduct, the munipality was the moving forceehind the injury alleged. Berg v. Cnty of

Allegheny, 219 F.3d 261, 276 (3d Cir. 2000) (quotidd. of Cnty. Comm’rs of Bryan @ty. V.

Brown, 520 U.S. 397, 404 (1997)). If “the policy or custom does not facially violate federal law,
causation can be established only by ‘demonstgitfihat the municipal action was taken with
deliberate indifference as to its known or obvious consequendds (alteration in original)

(quoting Bryan Cnty, 520 U.S. at 4Q7andciting City of Canton v. Harris, 489 U.S. 378, 389

(1989). Deliberateindifference may be established by evidence that policymakers were aware
of the constitutional deprivations and of alternatives for preventing them, “butr eithe
deliberately choose not to pursue these alternatives or acquiesaédnmstanding policy or

custom of inaction in this regard.” Beckv. City of Pittsburgh, 89 F.3d &66, 972(3d Cir.




1996) (quotingSimmons v. City of Philadelphia, 947 F.2d 1042, 1064 (3d Cir. 1994¢) also

Bryan Cnty, 520 U.S.at407 (“If a program does not prevent caitstional violations, municipal
decisionmakers may eventually be put on notice that a new program is callethéor
continued adherence to an approach that they know or should know has failed to prevent tortious
conduct by employees may establish the conscious disregard for the consequdreadaiidn
-- the ‘deliberate indifference- necessary to trigger municipal liability(titing City of Canton
489 U.S. at 390 n.10)).

“In limited circumstances, a local government’s decision not to traitain employees
about their legal duty to avoid violating citizens’ rights may rise to the levanobfficial

government policy for purposes of 8 1983Connick v. Thompson, 131 S. Ct. 1350, 1359

(2011). To state a claim against a municipal entity for failure to train, the complaint must alleg
facts establishing that the municipality’s failure to train “amount[s] to ‘deliberaifference to
the rights of persons with whom the [untrained employees] come into contdat.”(second

alterations m original) Quoting City of Canton, 489 U.S. aB88). “A pattern of similar

constitutional violabns by untrained employees is ‘ordinarily necessdo/ demonstrate
deliberate indifference for purposes of failure to tfaiid. at 1360 (quotindBryan (hty., 520
U.S. at 409

1. ThePolicy of Retaliation

The Municipal Defendants argue that Plaintiffs’ claim for municipal liability based on
maintaining a policy of retaliatioshould be dismissdokecause the SAC does not state a facially
plausible claimtha the Municipal Defendants maimad theallegedpolicy of retaliationwith
deliberate indifference.The SAC alleges that the Municipal Defendants employed a policy of

retaliation against deputies who reported misconduct by fetleputies (SAC 11 70682.)



Specifically, the SAC alleges thaprior to the incident in this caskjeutenant Waltmana
supervisorretaliated against DeputcAndrew for reporting that a deputy had fallen asleep in a
courtroom while watching prisoners.ld({ 75.) The retalation against DeputyicAndrew
included having his fuel card (which was used for fueling his work vehicle) disadevell as
refusal to reface DeputyMcAndrew’s work vehicle. Ifl. 1 7576.) The SAC alleges that
Deputy Klein complained to SergeantBmdorf aboutLieutenant Waltman’acts ofretaliation.

(Id. § 72.) The SAC further alleges that Deputy Stephanie Fusco was retaliated ag&inst af
filing an EEOC complaint for gender discriminatiorid. ([ 7879.) The SAC alleges that, due

to theallegedretaliation policythe Defendant Officers failed to report the excessive use of force
and false imprisonment of Plaintiffs, despite knowing the truth about what occuide®y {07

09.)

We agree with the Municipal Defendants that the Sa3 to plead sufficient factso
establishthat the Municipal Defendants maintained takdeged policy of retaliationwith
deliberate indifference.As we noted above, where, as here, “the policy or custom does not
facially violate federal law, causation cée established only by ‘demonstrat[ing] that the
municipal action was taken with deliberate indifference as to its known or obvious

consequences.”Berg 219 F.3d at 27¢quotingBryan Cnty, 520 U.S. at 407andciting City of

Canton 489 U.S.at 389) seealso Thomasv. Cumberland Cnty-- F.3d--, 2014WL 1395666,
at *4 (3d Cir. 2014) (“[D]eliberate indifference is a stringent standard of, feadquiring proof
that a municipal actor disregarded a known or obvious consequence of his actiontigialtera
original) (internal quotatioomitted). In this case, thenly allegedprior incidents of retaliation
involved claims oflack of alertness at worind gender discrinmation (SAC Y 75, 7&9.)

These alleged prior incidenere wholly different fom the constitutional injuries allegedly



suffered by Plaintiffs, as the prior incidemsolved onlyinternal personnel matters adul not
concernconstitutional violations. Thuseven if theMunicipal Defendants had a policy of
retaliationwith respectto the reporting of internal personnel matters, the SAC alleges no facts
that, if true,could establish thahe “known or obvious consequences” of such a policy wbeld
that officers would fail to report constitutional violations such as excessice &md false
imprisonmentased on fear of retaliation and, in turn, more such constitutional violations would

occur Berg 219 F.3d at 27Gee alsd’sao v. Desert Palace, In698 F.3d 1128, 1145 (9th Cir.

2012) (“[T]he absence here of any evidence opadtern [of similar constitutional violations]
makes it far less likely that [the plaintifff can prove [the defendant] twes actual or
constructive noticethat its policy would lead to constitutional violations(fjuoting Farmer v.
Brennan 511 U.S. 825, 841 (1994)Accordingly, we conclude that the SAC fails tstae a
facially plausible § 1988laim for municipal liability based on an alleged policy of retaliation.

2. Lack of Policies and Failure to Traamd Supervise

As we noted above,he SACassertswo further baes for municipal liability(1) failure
to implement policies regarding the proper use of force and the preparation of inejutans r
and (2) failure to prgoerly train and supervise Sheriffdeputies regarding the proper use of
force the preparation of incident reports, and the reporting of miscondiibe Municipal
Defendants argue thalhe Plaintiffs’ clains for municipal liability on these basetould be
dismissed because the SAC failsaltege sufficient factshat, if true could establishthat the
Municipal Defendants acted with deliberate indifference when they fadedmplement
necessary policies ardiled to trainand superviséheir deputies.

The SAC allegeshat the Municipal Defendants failed to implement @ek regarding

the properuse of forceand the preparation of incident repodsd failed to train and supervise



deputiesregarding the proper use of force, the preparation of incident reports, and thmgeport
of misconduct. $AC 1 83-84,86, 97,118-19.) Specifically, it assertsthat DeputyKlein
complained to Sheriff Donnelly and a County Commissioner in 2010 about the lack of policies
relating to the use of force, ardat DeputyMcAndrew lodged similar complaint&ith his
supervisors and th8herif's Office. (Id. 11 8384.) According to the SAC, there would not
have been a two month delay in eekbing Plaintiffs’ injuries ifthe Sheriff’'s Office had
implemented the necessary policies, training, and supervisidn y{( 8788, 121.) The SAC
also alleges that the absence of relevant polameHack of trainingand supervision resulted in
Plaintiffs’ injuries. (Id. 11 10809, 121, 127, 13% The SACrecountsa previousincident
involving DeputyBoyle andSergeantBrowndorf, which resulted im lawsuit againsBucks
County (the “Evans incident’)and avers that the incidedemonstrateshat the Municipal
Defendants were deliberately indifferent to prior constitutional deprivatiofts. { 11014.)
Specifically, with respect to # Evans incident, that DepuBoyle failed to report tha®heriff's
deputies illegallyforced their way intoa residence, unlawfully detained the occupartd
conducted arilegal searchwhile searching for an individual who was not presetd.  113.)
The SACfurther alleges that the Evans inciderdk place on June 23, 2011, approximateie
month prior toPlaintiffs’ arrests (Id. 1 111.)

We agree with the Municipal Defendants tkiaé@ SACs allegationsare insufficient to
state a plausible clairthat the Municipal Defendantsacted with deliberate indifference when
they failed to implement policies regarding the proper use of force and the prepanht
incident reports, and when they failed to tramd supervisdeputies regarding the proper use of
force, the preparation of incident reports, and the reporting of miscondaatie notechbove

where, as here, “the policy or custom does not facially violate federalckwsation can be

10



established only by ‘demonstrat[ing] that the municipal action vekent with deliberate
indifference as to its known or obvious consequenceBetg 219 F.3d at 27§quotingBryan
Cnty., 520 U.S. at 407, amiting City of Canton, 489 U.St 389 (1989).

In this case, lte only alleged prior incident of unlawful condet resulting from the
Municipal Defendants’ lackfgpolicies and failure to train #he Evans incident. However, the
SAC does not allege that the Municipal Defendants were athatdghere were allegations of
unlawfulnessin connection withthe Evans nddent at anypoint before Plaintiffs’ alleged
injuries occurred oduly 26, 2011.(SAC 11 13334, Ex. M.) Indeedthe SAC asserts théte
Evans lawsuit wasot filed until January 2012 approximately six months after Plaintiffs’
alleged injuries occurce (Id. § 15.) Because the SAC does not allege any facts that could
establishthat the Municipal Defendants were awarehef assertions of misconduct in the Evans
incident,or any otherprior incidents of misconduct resulting from their failure to agupicies
and failure to trairand supervise deputies priorttee time of Plaintiffs’ injurieswe conclude
that the SAC has not allegesufficient facts to state a plausible clairthat the Municipal
Defendants weralelibertely indifferentto “the known or obvious consequerg€eof those

failures Berg 219 F.3d at 276seealsoBeck v. City of Pittsburgh, 89 F.3d 966, 972 (3d Cir.

1996) ([T]o sustain a 8§ 1983 claim for municipal liability, the plaintiff must ‘simply bBsh a

municipal custom coupled with causation i.e., that policymakersere aware of similar

unlawful conduct in the past, but failed to take precautions against future violations, tahdtha

failure, at least in part, led to their injury(émphasis addedguotingBielevicz v. Dubinon, 915

F.3d 845, 851 (3d Cir. 1990)). Therefore, we conclimdg the SAC fails to state a facially
plausible claim of municipal liability undés 1983based on the failure to implemamcessary

policies and failure to traiand supervise deputieéds we havelreadydetermined that the SAC

11



fails to state a facially plausibl® 1983 claim for municipal liability based on a policy of
retaliation,we grantthe Municipal Defendants’ Motions to Dismiss Count Three of the SAC.

B. Supervisory Liability

Plaintiffs’ § 1983 claims against Sheriff Donnelly are grounded on a thebry
supervisory liability. Individual defendants who afpolicymakers may be liable under § 1983
if it is shown that such defendants, ‘with deliberate indifference to the qossees, established
and maintained a policy, practice or custom which directly caused [the] atostd harm.”

A.M. v. Luzerne Cnty. Juvenile Det. Ctr.,, 372 F.3d 572, 586 (3d Cir. 208rgtion in

original) (quotingStoneking v. Bradford Area ScBist., 882 F.2d 720, 725 (3d Cir. 1989)An
individual defendant who i&a supervisor may be personally liable under 8 1983 if he or she
participated in violating the plaintiff's rights, directed others to violate fl@mas the person in
charge, hadknowledge of and acquiesced in his subordinates’ violatiohs. (citing Baker v.
Monroe Twp., 50 F.3d 1186, 1190 (3d Cir. 1995)). “[A]ctual knowledge can be inferred
from circumstances other than actual sighBaker, 50 F.3d at 1194. As to acstcence,
“[w]here a supervisor with authority over a subordinate knows that the subordinatéatsgi
someone’s rights but fails to act to stop the subordinate from doing so, the factfaydesunally

infer that the supervisor ‘acquiesced’ in . . . fubordinate’s conduct.” _Robinson v. City of

Pittsburgh 120 F.3d 1286, 1294 (3d Cir. 199%verruled on other grounds, Burlington

Northern& Santa Fe Ry. Co. v. White, 548 U.S. 53, 60 (2006).

In order tostate a § 1988laim against a supervisdor failure to train, a complaint must
allege that the supervisor’s failure to train his employees amounts to “@deébeadifference to
the rights of persons with whom the [untrained employees] come into contact.” cKohBi S.

Ct. at 1359(alteration in oiginal) (quoting City of Canton, 489 U.S. at 388 (alteration in

12



original)). “A pattern of similar constitutional violations by untrained employees is ‘ontimar
necessary’ to demonstrate deliberate indifference for purposes of failueentd td. (quoting
Bryan Cnty, 520 U.S. at 409). Moreover, in order to state a claim under §faB8&ilure to
supervise, a complaint must allege that the supervisor had “contemporaneous knowtbdge of

offending incident or knowledge of a prior pattern of similar incidenS.H. ex rel. Z.H. v.

Oliva, 226 F.3d 198, 202 (3d Cir. 2000) (quotation omitted).

Count Three alleges th&heriff Donnelly violated Plaintiffs’ constitutional rights by: (1)
adopting and tolerating a policy of retaliation against depuwties report incidents involving
coworkers; (2) failing to adopt and implement policies relating to the use of forcehand t
preparation of incident reports; and (3) failing to properly train and supel®Bdiesegarding
the appropriate use of force, theeparation of incident reports, and the reporting of misconduct
Sheriff Donnelly argues thahe claims aserted against him in Count Thigeould be dismissed
becausethe SAC does not allege sufficient facts to establish hieatacted with deliberate
indifference or that he was personally involved in the alleged violations of R&intif
constitutional rights.

1. The Policy of Retaliatiomnd Lack of Policies

a. Deliberate Indifference to the Policy of Retaliation

Sheriff Donnelly argues that Plaintiffs’ am in Count Three that he is subject to
supervisory liability for maintaining a policy of retaliation should be disrdidszause it fail to
adequately allege th#tere was a policy of retaliation, that such policy caused Plaintiffs’ezlleg

injuries, and that Sheriff Donnelly was deliberately indifferenthtt policy. The SAC asserts

! Sheriff Donnellyalso argues that the claims asserted against him in Count Three of the
SAC should be dismissed becailrgeisentitled to qualified immunity.However, since ware
granting the motiona dismissthe claims against hiran other groundswe need not reach this
argument.

13



that Sheriff Donnelly adopted and tolerated a policy of retaliation against depdntereported
misconduct by fellow deputies, that Sheriff Donnelly used this padicyetaliation to hide
evidence of misconduct while it was under investigation, and that the policy became more
pronounced over time. (SAC 1-7Q.) The SAC also contairfactual allegationsegarding
two specific incidents of such retaliatiomhe SACalleges that, prior to the incident in this case,
Lieutenant Waltman, a supervisor, retaliated against Deputy McAndrew fortingptinat a
deputy had fallen asleep in a courtroom while watching prisondgs.| 5.) The retaliation
against Deputy McAdrew included having his fuel card (which was used for fueling his work
vehicle) disabled, as well as refusal to replace Deputy McAndrew’s work velidléy 7576.)
The SAC alleges that Deputy Klein complained to Sergeant Browndorf abouenast
Waltman’s acts of retaliation. Id, § 72.) The SAC, however, does not allege that Sheriff
Donnelly was aware obr personally involved inthe alleged retaliation. The SAC also alleges
that Deputy Fusco was subjected to retaliatfter she filed an EPC complaint for gender
discrimination in 2007. Id. 1 79, Ex. D.) According to the SAC, Sheriff Donnelly refused to
speak to Deputy Fusco after she filed her complaint, and she was denied Gghisi and
privileges afforded to other employeesd.X The SAC alleges that the Sheriff's Office intended
this policy of retaliation to deter employees from reporting misconduct, includieg t
constitutional violations suffered by Plaintiffs.ld(f 80.) Finally, the SAC alleges that by
adopting and implementing a policy of punishing deputies who reported the constitutional
violations of other deputies, Sheriff Donnelly acquiesced to the violattdn®laintiffs’
constitutional rights (Id. 1 132.)

We agree with Sheriff Donnelly that the SAC fails totesta facially plausible 8§ 1983

claim against him for supervisory liability based lois deliberate indifference ta policy of

14



retaliation. As we noted above, a supervisor tmajiable “under § 1983 if it is shown that such
defendant, with deliberate indifference to the consequences, established aathathenpolicy,
practice or custom which directly caused [the] constitutional hafM., 372 F.3d at 586
(alteration in original) (internal quotations omitted). “[D]eliberate indiffeeeis a stringen
standard of fault, requiring proof that a municipal actor disregarded a known or obvious
consequence of his actionThomas 2014 WL 1395666, at *4 (internal quotation omitted). In
this case, the onlyvo alleged prior incidents of retaliation involv&eeputy Klein’s complaint to
Sergeant Browndorf thatieutenant Waltmaris retaliated against Deputy McAndrewor
reporting a colleague’s lack of alertness at work and Deputy Fusaissckhat she was
punished for reportingender discrimination. The SA@bes not allege that Sheriff Donnelly
was aware oDeputy Klein’'s complaints that Lieutenant Waltman retaliated against Deputy
McAndrew. Sheriff Donnelly may be found to be deliberately indifferent to canisiital
deprivations caused by a policy refialiation only if he were aware of that polioy retaliation
SeeBeck 89 F.3d at 972 (quoting Bielevicz, 915 F.3d at 851). Accordingly, in the absence of
any allegations that Sheriff Donnelly knew of, or was awareD&puty Klein's alleged
complaints to Sergeant Browndorf about Lieutenant Waltman’'s retaliatory conduct, the
allegations concerning those complaints do not provide sup@od conclusion thaSheriff
Donnelly was deliberately indifferent to a policy of retaliation.

Likewise, the SAC’'sallegations regardingetaliation againsDeputy Fruscadue to her
claims of gender discrimination do not support the assertion that Sheriff Donnelly was
deliberately indifferent to a policy of retaliatioNVhile Sheriff Donnelly was allegedly aware of
the retaliation against Deputy Fusco, since he allegedly participated in it¢ident involved

retaliation in response to an internal personnel matter and did not involve Sheejfiuties

15



violating the constitutional rights of individuals who were aotployed by the Sheriff's Office.

The SAC does not allege any facts that support the assertigheradteged policyf retaliation
against individuals who complained about misconduct involving internal personnel matters could
lead to wholly dissimilaviolations of the constitutional rights of ne@mployees. We conclude,
therefore, that the incidents described in the SAC do not constitute a “patteimilar
constitutional violations” that would support a claim for supervisory liabilityiregaSheiff

Donnelly based on a policy of retaliation. Connick, 131 S. Ct. at 1359 (qurgrag Cnty, 520

U.S. at 409).see alsdl'sao v. Desert Palace, 1n698 F.3d 1128, 1145 (9th Cir. 2012) (“[T]he

absence here of any evidence of a pattern [of similastitotional violations] makes it far less
likely that [the plaintiff] can prove [the defendant] was ‘on actual or cocise notice’ that its

policy would lead to constitutional violations.”) (quotiR@armer v. Brenngrb11 U.S. 825, 841

(1994)). Thuswe conclude that the SAC fails to allege sufficient facts to state a facially
plausible 8 1983 claim for supervisory liability against Sheriff Donnelly basedsotdehberate
indifference to a policy of retaliation.

b. Deliberate Indifference to the Lack Bblicies

Sheriff Donnelly argues thatPlaintiffs’ claim in Count Threethat he is subject to
supervisory liability for failure to implement policies relating tthe use of force and the
preparation of incident reporshiould be dismissdaecause th8AC fails toplausibly allegehat
he acted withdeliberate indifferencen this regard. The SAC alleges that the Sheriff's Office
failed to implemenipolicies regarding the proper use of force and the preparation of incident
reports. (SACTY 8586.) I early 2010, DeputyKlein complained tdSheriff Donnelly and a
County Commissioner that the Sheriff's Office lacked such policies, and thatkhef lpolicies

endangeredleputiesand citizens and posed a liability risk for the Sheriff's Offidéd. T 83.)
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Deputy Kein later testified under oato his belief that, if a policy relating to the proper use of
force and the preparation of incident reports had been in ptattee time of Doneker’s arrest
there would not have been a two month delay in addressing Sergeant Browndorf's aaadions
Doneker would not have spent four days in jgitl. 19 8788, Ex. E.) Deputy McAndrew also
complainedto the Sheriff's Officeabout the lak of policies regarding the use of forom
multiple occasions. Id. 1 84.) The SAC also alleges that June 2011, one month prior tagh
incident, DeputyBoyle submitted a false incident report in connection with the Evans incident.
(Id. 117 11013, Ex. I.) The SAC alleges that thacident report regarding thevansincident
failed to note that Sheriff's deputies under the supervision of Sergeant Browndaaflylleg
forced their way into an apartment that they illegally searched while illegaligining the
occupants. (Id. Y 11214) The SACalsoalleges thaSheriff Donnellyhas admitted that the
Sheriff's Office did not have a written policy in place regarding the preparati incident
reports in July 2011.1d. 1 89, Ex. F.)

We agree withSheriff Donnelly that the SAC fails to state a plausiBlel983claim
againsthim for supervisory liability based on hiliberate indifference tthe need foa policy
regarding the proper use of force and the preparation of incident reports. As we noted above,
“policymakers may be liable under 8 1983 if it is shown that such dafésavith deliberate
indifference to the consequences, established and maintapwityg practice or custom which
directly caused [the] constitutional harm\’M., 372 F.3d ab86 (alteration in original) (internal
guotation omitted). “[Dleliberate dhifference is a stringent standard of fault, requiring proof
that a municipal actor disregarded a known or obvious consequence of his adtimnias,
2014 WL 1395666, at *4 (internal quotation omittedhe SAC only alleges ongrior incident

of unlawfu conductresulting fromSheriff Donnelly’s failure to implement policies: th&vans
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incident. However, the SAC does not allege tBhaériff Donnelly wasawarethat there were
allegations ofunlawfulnessn connection withthe Evans incident at any point before the Evans
lawsuit was filed in January 2012, approximately six months Bfteeker’s arrest (SAC 115,
13334, Ex. M.) Because the SAC does not allege t8aeriff Donnelly was aware of the
assertions of misconduct in the Evans incidentpfoany other prior incidents of misconduct
resulting from Is failure to adopt policies regarding the use of force and the preparation of
incident reports, prior tthe time of Plaintiffs’ injuries, we conclude that the SAC has not alleged
facts that, if trug would plausibly establish th&heriff Donnelly “disregarded a known or
obvious consequence of his actionThomas 2014 WL 1395666, at *4quotation omitted)
Thus, we conclude that the SA@ails to plausibly allege facts thatSheriff Donnelly was
deliberately indifferent to the consequences of his failure to maintain polieggding the
proper use of force and the preparation of incident reports. We further concluddjraggor
that the SAC fails to allege sufficient facts to statéaaally plausible 8 1983 claim for
supervisory liability againssheriff Donnelly based on his deliberate indifferertcethe lack of
necessary policies

C. Personal Involvement

We also agree with Sheriff Donnelly that the SAC fails to state a facially plasL983
claim against him based on his personal involvement in the alleged vislafidplaintiffs’
constitutional rights. As noted above, “a supervisor may be personally liable under 8§ 1983 if he
or she participated in violating the plaintiff's rights, directed others to vidtee,tor, as the
person in charge, had knowledge of and acquiesced in his subordinates’ violaidus, 372
F.3d at 586. The SAC does not allege that Sheriff Donnelly participated in viol¢éingff3’

rights, directed others taiolate them, or had knowledge of and acquiesced in the Defendant
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Officers’ alleged constitutional violations in this case. Thus, the SAC fa#tate a plausible
claim against Sheriff Donnelly based on his personal involvement in the allegetiouiah
Plaintiffs’ constitutional rights

2. Failure to Train and Supervise

Sheriff Donnely further argues thatve should dismis®laintiffs’ claim againsthim for
failure to train and supervisefficers regardingthe proper use of force, the preparation of
incident reports and the reporting of misconcdhetause the SAGoes notdequatelallege that
he acted with deliberate indifferentee hisfailure totrain and supervise his deputiestbat he
had contemporaneous knowledge of the alleged violatio®damftiffs’ injuries As we noted
above in order tostate a claim under § 1983 for failure to train, a complaint must allege that the
supervisor’s failure to train his employees amounts to “deliberate indifferéo the rights of
persons with whom thieintrained employees] come into contactConnick 131 S. Ct. at 1359

(alteration in original)(quoting City of Canton, 489 U.S. at 388 (alteration in originalyA

pattern of similar constitutional violations by untrained employees is ‘orjimegcessary’ to
demonstrate deliberate indifference for purposes of failure to tragh.(quotingBryan Cnty,
520 U.S. at 409).Moreover,in orderto state a claim undeé§ 1983for failure to supervise, a
complaint must allege that the supervisor had “contemporaneous knowledge of the gffendin
incident or knowledge of a prior pattern of similar incident€.H., 226 F.3dat 202 (quotation
omitted).

The SAC alleges th&heriff Donnelly failed to train his deputies on the proper use of
force, the preparain of incident reports, and the reporting of misconduict. §ff 97 136) The
SAC further alleges that the failure to properly train and supeedseergeanBrowndorf to use

excessive force and illegally detain Doneker because there were no foreseeable coeséguen
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his illegal actions. Id. 1 119) In addition, the SAC assertBat Sheriff Donnelly’sailure to
properly train and supervidas deputies causdtie Defendant Officerswvolved in Doneker’s
arrestto fail to reportSergeanBrowndof’s illegal actions, thus prolonging Doneker’s unlawful
detention. id. 11 120121.) According to the SAC, Sheriff Donnelly’s conduct wadilokbratdy
indifferentto Plaintiffs’ constitutional rightsandSheriff Donnelly should have forese#mat his
tolerance of repeated misconduct would facilifatare misconduct. I4. 11 122, 124.)

We agree wittSheriff Donnelly that the SAC fails to state8dl983claim for supervisory
liability against himbased on hiailure to train and supervise his deputies because it does not
adequatelyallege thathe acted with deliberate indifferencelrhe only prior unlawful conduct
that the SAC allegeso constitute a pattern of similar constitutional violatieeghe Evans
incident. However, the SAC does not allegatt8heriff Donnelly wasawareof the assertions of
misconductwith respect to th&vans incidenprior to Plaintiffs’ arrests. The SACalso fails to
allege any facts that, if truewould raise a reasonable inferenitet Sheriff Donnelly had
contemporanass knowledge of the Defendant Officers’ conduct in connection with the arrests
of Doneker and Romanek. Accordingly, we conclude that the SAC dogdansibly allege
facts that Sheriff Donnelly *had contemporaneous knowledge of the offending incident or
knowledge of a prior pattern of similar incidentsC.H., 226 F.3d at 202.Consequentlywe
furtherconclude that the SAC fails to adequately alle@e1®83claim against Sheriff Donnelly
for supervisory liability based on his failure to train and superhis deputies. Therefore, as we
have already concluded that the SAC fails to adequately pl&ii983claim against Sheriff
Donnelly for supervisory liability based on his maintenance of a policy ofattaiand his

failure to adopt necessary poés, wegrant Sheriff Donnelly’s Motion to Dismiss Count Three.
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IV. CONCLUSION
For the reasons stated abowvee grant both Motions to Dismiss Count Threéh

prejudice’ An appropriate @ler follows.

BY THE COURT:

/s/ JohnR. Padova
John R. Padova, J.

% In general, when a complaint is vulnerable to dismissal pursuant to a Rule 12(b)(6)
motion, we allow a curative amendment, unless such amendment would be inequitatilie. or
Alston v. Parker, 363 F.3d 229, 235 (3d Cir. 2004) (citation omitted). However, in this case, we
have already permitted Plaintiffs to amend Count Th&seDoneker v. Cnty. of Bucks, Civ. A.

No. 131534, 2013 WL 4511630, at *7 (E.D. Pa. Aug. 26, 2013) (dismissing Count Three of the
First Amended Complaint without prejudice, and with leave to file an amended aonspddéing
cognizable § 1983 claims against the Municipal Defendants and Sheriff DQniidlgrefore,

we conclude that any additialhcurative amendment by Plaintiffs in this case would be futile and
deny Plaintiffs leave to amend Count Three again.
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