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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JOSE ROSARIO
Plaintiff
V. , No. 2:13v-01945

JERRY LYNCH #796

GREGORY SANTAMALA, #935
JOYCE ADAMS,Warden (PICC)
JOHN DELANEY,

Warden (Phila. Detention Citr.)

RICHI GRACE, Supervisor (PICC)
WILLIAM HILITY, Internal Affairs Unit,
Philadelphia County Prison Department
CITY OF PHILADELPHIA;

UNKNOWN CITY OF PHILADELPHIA
POLICE OFFICERS

UNKNOWN CITY OF PHILADELPHIA
PRISON OFFICIALS; and

UNKNOWN STATE CORRECTIONAL
OFFICIALS,

Defendants

OPINION
Defendants’ Motion for Summary Judgment, ECF No. 40 -Granted

Joseph F. Leeson, Jr. September b, 2017
United States District Judge

l. Introduction

Jose Rosario filed this pro se action in 2013, allegingsiiaagral law enforcement
officials conspired tdalselyand maliciouslyrosecuteéhim for the murder of astherinmate He
claimsthat he was subjected to a batteryarts and constitutional rights violations over the
course of his detention and prosecution. Included as defendants are the City of Pt ztael
City homicidedetectivesJerry Lynch and Gregory SantamadaPhiladelphia Prison Internal
Affairs Unit employee and warders of the Philadelphia Detention Genand Philadelphia
Industrial Correction CenteP(CC).
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They eachhave movedor summary judgment pursuant to Federal Rule of Civil
Procedure 56(aBecause no reasonable jury couldifin Rosario’s favor ohis claims
summary judgment igranted

.  Background?

In 2005, Rosario waarrested fotwo counts of third degree murd&vhile awaiting
trial,> he was transferret the PICC in August of 2008pproximately two months latePICC
inmateLance Mearsvas murdered.

In the time leading up tMears’smurder,otherinmates overheard Rosaaod Mears
engage in &erbal altercatiomver breakfast. Mears returned to his eétér the exchangand
approximatelyten minutes latemyas fatally stabbenh the neckOne inmate saw Rosario hide a
knife in his waistband, approadtears’scell, and demand that Mears “step into [Medrs’s
cell.”® He watched Mears walk intbe cell followed by Rosario and saw Rosario reach into his
waistband, pull out the knife, and strike Mears in the shouldef*area.

A memberof thePICCs Internal Affairs Unit interiewedMears’scellmate later the
same day. Heecountedhat he waswoken by the incident and withessed Mears grab his shirt
and say “He stabbed m&.Mears'’s cellmate then saRosario inside the cell and heard Rosario
sayto him, “I told yourcelly about talking to me some type of way& few dayslater, atboth
the request of the Philadelphia Police Department and by order of the Piniadstrict
Attorney’s Office Rosario was transferred from the PICC to the Philadelphia DetentioarCent
where he was placed in maximtsacurity solitary confinement. He was told that he would
continue to be held in administrative segregation until the homicide detectivesyatneg the
case—Lynch and Santamaladecided whethegRosario wouldbe chargedor Mears’sdeath but
was released when Kiost a prior case théine] wasfighting.”’

As part of their investigationhé detectives interviewed an inmateused at the
Philadelphia Detention Center, where Roshad been transferred after Mears’s deatte
inmatetold the detectives thain inmatecurrently housethere whom he knew only &Pro,”
admitted tchim that he had stabbed amateat the PICCThe inmatdater identified “Dro” as
Rosario.

! Except as otherwise noted, this background is taken from an earlier opinion addressing

various Defendants’ motions to dismiss Rosario’s claims and is not in diSgefosario v.
Williams, No. 13-1945, 2014 WL 338114, at *1-2 (E.D. Pa. Jan. 29, 2014); ECF Nos. 24-25.

On March 27, 2007, Rosario was found guilty at trial of the third degree nulnalges;
and on June 25, 2009, he was sentenced to life imprisonment. Defendants’ Statement of
Undisputed Material Facts I 1, ECF No. 40-1 and Ex. A, ECF No. 40-2.
Defs.” Stmt. Mat. Facts 1 9.
Defs.” Stmt. Mat. Fact§ 9-10.
Defs.” Stmt. Mat. Rcts 14.
Defs.” Stmt. Mat. Fact§ 15.
Compl. T 22, ECF No. 1; N.T. Tele. Conf. 15:1-5, ECF No. 22.
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Based on thaccounts from the various inmatetmgsses-the two inmates who had
overheard Rosario and Mears arguithg, inmate who claimed to have seen Rosapjgroach
Mears while carrying a knife, Mearellmate, and the inmate at tRailadelphia Detention
Centerwho claimed that Rosario had confessed to hibartamala completed an affidavit of
probable cause in support of an application for a warrant for Rosario’s “arestrrest warrant
was issued the same daydjudge of the Philadelphia County Court of Goam PleasOn
November 15, 2008, Rosario wiasmally arrested and charged for Mears’s murtfeMay
2009, Mears’s cellmate testified a witness for the Commonwealth at Rosario’s preliminary
hearing

Two assistant district attorneygere assigned to Rosario’s prosecution in April 2910.
However, pior to trial, Mears’scellmate—who had told the detectives abdlie comment
Rosariomadeto him after Mears was kille@dnd then testified to that effectthe preliminary
hearing—informed the twoassistantistrict attorneyshat he wished to recahis testimonyHe
attestedn an affidavit provided later that he was threatened with prosecution by thetDistri
Attorney for Mears’s death if he did not testify against Rosario. The affigiates,

I, Carl Lansdowne, this day of @%b-2010[, am] writing an affidavit because |
would like to take back the statement | gave on May 5, 2009 in courtroom 306
preliminary hearing in front of the Honorable Judge Patrick F. Dugan [] about the
homicide that took place at [PICC] [ ] on Oct. 04. | at no time [saw nor] heard Mr.
Rosario [(#852070)] say [“]l told you about talking to me like that.["] | was
forced by the District Attorney to testify on Mr. Rosario or | myself would [have
been charged fohe murder because | was the victim['s] cellmate. | am coming
forward now willingly because | feel messed up about the situation | pundrat
throughl[,] and it[']s [eating] me up inside that | would actually be sending a[n]
innocent man to jail for a crien[ ] that | didn’'t see or hear Mr. Rosario speak of
on F block at [PICC] [ ]. | am temporarily housed at [State Correctional
Institution at] Graterford [ ]. If you would like, Mr. David S. Ludenst8inan

visit me so | can fix this matter and bring clarification to this situation[.] [Y]ou
know where you can reach me¥.

8 SeeMot. Summ. J. Ex. B, ECF No. 40-3.
9 Rosario had also named these two assistant district attorneys as defent&staset
but his claims against them were dismissed at the pleading stage becausedimpteeted by
absolute immunity in their individual capacities. To the extent they were sued ioftlos
capacities, the suit was treated as being levied against the City of Philadskihand the
attorneys were dismissed.
10 Mr. Ludenstein was Lansdowne’s attorney at the teeCompl. § 39, ECF No. 1.
11 Compl. 10.
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In March 2011at the direction of the District Attorney’s OfficRpsario was transferred
to the Pennsylvanistatecorrectional institution abraterfordandplaced inone ofthe
institution’s Restricted Housing Unit§RHU”) that houses capital case inmates, where he was
housed until his trial.

Rosario was acquittesh March 22, 201ZHe filed this suit just over a year later, on
April 11, 2013, contending that theef2ndants comsred to manipulate the prosecution’s
witnesses and conceal their miscondResario’s suitclaiming a violation of his constitutional
rights and of state torts arising from his allegedly false arrest and wrang&ecutiorfor
Mears’s death, is based the affidavit signed bylears’scellmate,in whichthe cellmate
disavowshis original testimony and statthat he was threatenég “the District Attorney” with
prosecutiorfor Mears'sdeath if he did nogo forward with his testimonggainst Rosarid?
Rosarioallegesthatas a result of this conspiracy, he was wrongfimlbarceratedor a total of
six years™? including time in which he was held in solitary confinement at tiiaéelphia
Detention Center and in the RHt Graterfordand suffered “serious mental anguish, pain and
suffering, and psychological damages’a result*

[l Procedural History

Rosario claims that this conduct violated his Eighth Amendment rights and his
Fourteenth Amendment due process rigHesdoes notdistinguishamong thevarious
Defendants, saconstruing his complaint liberallthe Court understands him ¢taim thateach
Defendanis liableunder each of these clairisHe also allege violations of his Fifth and
Fourteenth Amendmeseigual potecton rights,but those claims were dismissed at the pleadings
stagefor failing to state a clainSeeRosarig 2014 WL 338114, at *6 n.9.

In addition, Rosariglaimsthat all ofthe Defendants committed a numbestaitetorts
against him. These include riggnce, malicious prosecution, abuse of process, false arrest, false
imprisonment, negligent infliction of emotional distréS$ED), intentional infliction of
emotional distresdIED), and civil conspiracy.

12 The Defendants have not disputed this assertion but note that the inmate’s affidavit does

not state that he was coerced whatsoever by the detectives or the prisorés Aftainrs Unit
employee.
13 Approximately three years and four months, not six yelpgsed between Rosario’s
arrest for the murder of Mears and his acquittal. But, as previously noted antilesdigicussed
below, Rosario was already incarcerated on unrelated murder charges whewadckaied.
By the time of Rosario’s arrest in November 2008 for stabbing Mears, he had beetecoinvic
the unrelated murder case, and was sentenced to life imprisonment less thaoiigbtater.
14 Rosario alleges that he was “in and out of administrative segregation due teehis ca
which totally,you know, traumatized me and affected me in major ways.” N.T. Tele. Conf.
15:11-13.
15 The Court interprets his claims against the City as seeking to impose liabilgythed
principles ofMonell v. Dep’t of Soc. Serygl36 U.S. 658 (1978).
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At the pleadings stage, Rosaric@nstitutional claims as they pertained to the two
wardenswere dismissed because the City was also party to thetsmitever the tort claims
against themmemain.They have moved for summary judgment on each of those claims.

The other Bfendants-the wo detectives, the Internal Affairs employee, and the City of
Philadelphia—have moved for summary judgment on all of Rosario’s claims.

V. Summary Judgment Standard

Summary judgment is appropriate if the moving party “shows that there is\nmge
dispute as to any material facdhd that “the movant is entitléd judgment as a matter of law
such that no reasonable jury could return a verdict for the nonmoving party. Fed. R. Civ. P.
56(a);Anderson v. Liberty Lobby, Ine77 U.S. 242, 248 (198@aties are required to support
their respective contentions by “citing to particular parts of materials in tbedfesr by
“showing that the materials cited do not establish the absence or preseneawha gispute,
or that an adverse party cannot produce admissible evidence to support the fact.” ked®R. C
56(c)1). If, as herethe party moving for summary judgment does not bear the burden of proof,
it may either produce evidence negating an essential element of the nonmoving party's case, or .
.. show that the nonmoving party does not have enough evidence of an essential element of its
claim or defense to carry its ultimate burden of persuasion at Migksan Fire & Marine Ins.

Co. v. Fritz Co0s.210 F.3d 1099, 1106 (9th Cir. 200@)the party choossthe latter optionit

may not simply make a “conclusory assertion that the nonmoving party has no evidence.
Wisniewski v. Johns-Manville Cor@12 F.2d 81, 84 n.2 (3d Cir. 1987) (quotidelotex Corp.

v. Catrett 477 U.S. 317, 322 (1986) (Brennan, J., dissentiRgiher the moving party must
“affirmatively show the absence of evidence in the record,” which “maynethe moving

party to depose the nonmoving party's witnesses or to establish the inadequacy of gmgument
evidence,” or, “[i]f there is literally no evidence in the record, the moviny paaty demonstrate
this by reviewing for the court the admissions, interrogatories and otheareges between the
parties that are in the recordd.

Rosario has not responded to Defendants’ motions, but an uncontested motion for
summary judgment may not automatically be grarsegFed. R. Civ. P. 56(e)(3) advisory
committeés note to 2010 amendmerstdtingthateven a complete failure to respond to the
motion does not warrant default judgment). Instead, the court must ensure that “dreandti
supporting materials . . . show that the movant is entitled to it.” Fed. R. Civ. P. 56(eh€3). W
as herethe moving party does not bear the burden of proof, the court must ascertain wieether
evidence presented by the moving party, or the deficiencies in the non-moving padgisce,
entitle the moving party to summary judgmekxchorage Assocs. v. V.l. Bd. of Tax ReyE22
F.2d 168, 175 (3d Cir. 1990) (citifigelotex 477 U.S. 317). Properlsdpported facts asserted by
the moving party may be taken as undisputed. Fed. R. Civ. P. 56(¢e)(2).

Pro se litigants are entitled to review under a less stringent standattidean
represented by a lawye3ee Haines v. Kerng404 U.S. 519, 520 (1972)A] pro se complaint,
‘however inartfully pleaded,” must be held to ‘less stringent standards than fideadings
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drafted by lawyers”Estelle v. Gamble429 U.S. 97, 106 (1976) (quotihtpines 404 U.S. at
520-21)); see alsdCapogrosso v. SupmeCourtof N.J.,, 588 F.3d 180, 184 n.1 (3d Cir. 2009)
(“[W]e remain mindful of our obligation to construgeo selitigant’s pleadings liberally.”).
While courts give pro se parties some leeway and make reasonable allowahe¢prscse
partiesdo not forfeit their claims because of procedural missteps, pitigaats must still
comply with the same procedures imposed on counseled phiitigs. v. Aty Gen, 655 F.3d
333, 339 (3d Cir. 2011) (citingriestman v. Fed. Bureau of Prisod§,0 F.3d 471, 475 (2d Cir.
2006). Further, summary judgment requires that all facts must be viawdide light most
favorable to the non-moving party” if there is a genuine dispute as to theSemtsy. Harris
550 U.S. 372, 380 (2007Applying these standds, this Court concludekat summary
judgment is warranted on all claims.

V. Summary Judgment isgranted in Defendants’ favoras to Rosario’s Tort Claims
against the Individual Defendants™® *" *

A. Malicious Prosecution

Rosario, believing that Defendarsie part and parcel of an alleged conspiracy to
prosecute, falsely imprison, and deprive him of his constitutional rights, has alleged tha
Defendants maliciously prosecuted hitnmalicious prosecutioolaimis sustained onlif the
plaintiff candemonstrate that the defendant instituted proceedings without probable cause and
with malice, and the proceedings terminated in the plaintiff's fa&gltey v. Gen. Teamsters,

Local Union 249544 A.2d 940, 941R@a.1988).Here, t is clearthattheacquittal terminatethe
prosecution irRosario’sfavor, but the existence of probable cause reqturéser treatmentAs
discussed below, no reasonable jury could find that the prosecution was not supported by
probable causesosummary judgment is warranted against Rosario.

Probable cause requires that, under the totality of the circumstances, thereris a “fai
probability” that the person committed the offen#imois v. Gates 462 U.S. 213, 238 (1983).
Courts rely on “the factual and practical considerations of everyday life ahwdasonable and
prudent men . . . actltl. at 230-31. For a belief to be reasonable under probable cause, it cannot
be based on inadequate investigation of the circumstances of the alleged @amétuet.

16 The Cour begins by analyzing the tort claims against the individual Defend@msort

claims against the City will be analyzed in separate section below.
17 Rosario has sued the wardens in their official capacities, but suing govercioenira
their official capacities simply has the effect of stating the claims against thengergal entity
(here, the City)See Hafer v. Meldb02 U.S. 21, 25 (1991) (g Kentucky v. Grahand73 U.S.
159, 165-66 (1985)).
18 The wardens contend that they are immune to these claims pursuant to the doctrine of
high public official immunity But gven that no reasonable jury could find in the wardens’ favor
on any of theselaims, there is no need to reach that question.
19 Because there was sufficient probable cause in this case, the Court decimayze the
existence, if any, of malice.
6
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Wainauskis v. Howard Johnson C488 A.2d 1117, 1123@.1985).Plaintiffs alleging
malicious prosecution bear the burden of proving want of probable ddilisev. Pa. R. Ca.
89 A.2d 809, 811Ra.1952).

Rosario cannatnake out gprima facie case merely by proving his arrest and subsequent
acquittal,becausean acquittal is not alone sufficient to establish want of probable dduae.
812. Even in the light most favorable to Rosario, no reasonable jury could conclude, on this
record, hat there was ngirobable cause to investigatharge and prosecute Rosarfior
Mears’s murderDetective Santamala’s probable cause affiddeintified threeinmateswho
namedRosarioas the assailant. Ex-Z, ECF No. 40-4. The crux of Rosari@sgument is that
the affidavit from one of those inmates, who claimed that he wished to recant butesds du
with prosecution, is sufficient to make out his malicious prosecution dhiteven assuming
that this inmate’s account is true, that still leaves the testimony of the two other iattaes
inmate whoreportedly saw Rosario go inkbears’s cell with a knif@nd stab Meari the
shoulder area, and the inmate wblal the detectivedit Rosario confessed the murder to him.
Rosario has presented no evidence to undermine those accounts, and calling upon agury to inf
that all of that testimony is unreliable, based solely on the fact that one ofdbenilnesses
recanted and was allegedhreat@aed with prosecution if he did not adhere te diiginal
testimony, crosses the line from a reasonable inference that a jury akddtmspeculation.
Thus, even if this Court were to consider the allegedly threatened inmataistey as
completely tainted by official misconduct, as Rosanatens, there still existed probable cause
for his arrest and prosecution in the testimony of the other two witnesses. Fheheis no
evidence in the record to suggest that anyone other than the two assistahattistneys, who
are no longer partigs this action, was involved with the alleged threats made against the
recanting witness. Notably, the recantation came after Detective Santamalatedrhfd
affidavit of probable cause and when Rosario’s trial was imminent. By that paimieinthe
assistant district attorneys were presumably the officials in charge, natdatides or the
Internal Affairs employeer-or these reasons, no reasonable jury could concludedbkatio was
maliciously prosecutedy Defendants

B. Abuse of Process

Rosario alleges th&efendants committed the tort of abuse of process on the theory that
they used a legal process against him to accomplish a purpose for which the \wascess
designed. Compl. § 46. The tort of abuse of process requires thiaf¢inelant (1) used a legal
process against the plaintiff, (2) primarily to accomplish a purpose for which thespneas not
designed; and (3) harm has been caused to the plaiStiifier v. Moriarty 706 A.2d 1228,

1236 (Pa. Super. Ct. 1998) (internal citationitted. To sustairsuch a clan, Rosario must

prove that Defendants did not initiate proceedings to prosecute him for the murdee llbegus
believed he may have been guilty, but rather for some other reason. He has failed tosdo so. A
stated abee in Rart A, Defendants had probable cause to believe that Rosario murdered Mears
and chose to act upon it and prosecute him. Rosario has failed to allege that legal @®cess w
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applied to him for any other reason. The sole piece of evidence upon which he relies, the
affidavit of the recanting witnessloes not prove that Defendants wanted to prosecute him for
any reason other than securing justaeMears’s murderTaking theaffidavit in the light most
favorable to Rosario, it suggests that perhiibpslistrict attorneysvere concerned that they did
not have a strong enough case withbig witness testimonyand threatened him to maintain
their caseBut as mentionedn Part A even assuming that this is true, it does not undermine the
testimony given by thremaining inmates who have not recantEdere is also no evidence that
the moving Defendants abused the legal proddsefore, a reasonable jurguld not conclude
thatDefendants engaged in an abuse of process against Rosario.

Moreover, ths claimis barred by the twayear statute of limitationsSee42 Pa. Cons.
Stat.§ 5524. The statute of limitations begins to ruranrabuse of process claim when the
alleged abuse of process initially occugee Beasley v. Yourgo. 1254, 2012 Phila. Ct. Com.
Pl. LEXIS 438, at *6 (Pa. C.P. Dec. 3, 201Bere, the allegedly abusive process began either
on November 15, 2008, wh&vosariowas formally arrested and charged for Mears’s murder, or
on April 15, 2010, when the district attorneys failed to withdraw charges after tressit
recanted his testimorfy. The instant action, filed on April 11, 2013, is beyond the year
statute of limitations

C. False Arrest/Imprisonment

As with the abus of process claim, Rosario’s claim for false arrest was filed beyond the
two-year statute of limitations andtisereforetime-barred. See42 Pa. Cons. Stat. § 552t a
case where the arrest is followed by criminal proceedings, as here, the dthmoitations
“begins to run at the time the claimant becomes detained pursuant to legal.pfocegample,
[when] he is bound over by a magistrate or arraigned on char§eg’Dix v. City of
Philadelphig No. 15-532, 2015 U.S. Dist. LEXIS 101457, at *14-15 (E.D. Pa. July 31, 2015).
Accordingly, the statutef limitationsbegan when Rosario’s charges were bound for trial
following a preliminary hearing in May 2009, but the instant action was not comchertde
almost four years later

Regardless, hile Rosario alleges th@efendants falsely arrested and imprisoned him,
he has failed tshow thateach Defendant was personatlyolved. Moreoverthis claim faik
because a prisoner cannot state a cognizable claim of false arrest or falsenimgmigvhile he
is already in custody for an unrelated offer$aee Israel v. Superintendent of S.C.l. Fayéite
08-428, 2009 WL 693248, at *13 n.8 (W.D. Pa. Mar. 13, 20Q€ifling McCabe v. City of Phila.,
No. 01-€CV-3975, 2002 WL 32341787, at *4 (E.BRa. Nw. 13, 2002) (“A plaintiff cannot state
a claimfor falsearrestwhen he is already in custody.&¥f'd, 76 F.App'x 464 (3d Cir. 2003)
Because Rosario was in custody for his two thliedree murder convictions at the time he

20 According to the Complaint, Rosario alleges that the district attorney defedene

made aware prior to April 15, 2010, that the witness wished to submit an affidavitmgdasti
prior statement. Compl.  39.
8
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claims he was falselgrrested and imprisoned for Mears’s murder, he cannot make out
cognizable claims of false arrest and false imprisonment.

D. HED

Rosario’s IED claim againsDefendantstems from the entire saga he experienced, but
he alleges that his distrelsescame paitularly pronounced upon his placement in th¢{Rat
Graterford in March 2011. Compl. § 3€laims for intentional infliction of emotional distress
are alsagoverned by Pennsylvania’s twear statute of limitationsSee42 Pa. Cons. Stat. §
5524. “Thestatute begins to run as soon as the right to institute and maintain a suit arises; lack
of knowledge, mistake or misunderstanding do not toll the running of the statute of dinsifati
Meehan v. Archdiocese of Philadelphz®05 PA Super 91, 870 A. 2d 912, 919 (Pa. Super.
2005) (internal quotations omitted). Because this action was not filed until April 2@1BED
claim is timebarred.

Regardless, no reasonable jury cdid for Rosarioon this claim.To sustain an IIED
claim under Pennsylvaniaw, a plaintiff must show that a defendant’s conduct {@a&xtreme
or outrageous(2) intentional or reckless; ar(@) caused severe emotional distress to another.
See Mantua Cmty. Planners v. City of Philo.CV 12-4799, 2016 WL 3227643, at *10 (E.D.
Pa. June 13, 2016). Here, the Court need neither consider whether the Defendantsixamduct
intentional or reckless,an whether it caused Rosario severe emotional distress, because a
reasonable jurgould not conclude that Defendants’ conduct was extreme or outrageous.

What constitutes outrageous conduct is a high bar to clear. Liability taithadnly
where the conduct complained of “has been so outrageous in character, and soiextegmes,
as to go beyond all possible bounds of decency and be regarded as atrocious and utterly
intolerable in a civilized communityCloverleaf Dev., Inc. v. Horizon Fif.A., 500 A.2d 163,
169 (Pa. Super. Ct. 1985). It is “reserved by the cdartenly the most clearlgesperate and
ultra extreme conduct. Bryan v. Erie Cty. Office of Children & YoutB61 F. Supp. 2d 553, 585
(W.D. Pa. 2012) (quotingloy v. Angelone720 A.2d 745, 754 (Pa. 1998)). “The challenged
conduct is sufficiently extreme and outrageous whenatgmn of the facts to an average member
of the community would arouse his resentment against the actor, and lead him to,exclai
‘Outrageous!”ld. at 585-86 (quotingfazatsky v. King David MeirPark, 527 A.2d 988, 994
(Pa. 1987)) (internal quotations dtad).

Nothing Rosario has alleged in his Complaint, nor any evidenite recordrises to the
level of outrageous condu&s discussed, there waspable cause for his arrest and subsequent
prosecution for Mears’s death. Further, as will be dismlissrein, Rosario’s placement in
solitary confinement/administrative segregatidmle being investigated and then tried for
murdering another inmate wasitinernegligentnor aviolation ofhis constitutional rights
because Defendants had a legitimassoa for separating Rosario in order to protect other
inmates from himFinally, considering that the affidavit is Rosario’s sole piece of evidaence
this case, its once agaimotedthat the affidaviimplicates untoward behavior only by the
“District Attorney.” Even assuming the assistant district attorneys’ allegedtthwere
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outrageous, they have already been dismissed from this case. Therefore, nbleasynzould
conclude on these facts that any of the moviefebdants’ conduct was sufficinoutrageous
to sustairthe llED claim.

E. Negligenceand NIED

Rosario’s negligence claims darased on much of the same conduct discussed above.
More specifically, he alleges that Defendants fabricated and coached a witfadsslyo
implicate himin an effort to falsely imprison and prosecute him, and also failed to make formal
inquiries into his placement in solitary confinemear the reasons previoustated Rosario
has failed to show the individual Defendants’ personal involvement in the alleged wirbags
is no evidence that any of the moving Defendants fabricated evidence or coachizdebe tey
lie, or were even involved with Rosario’s continued prosecution following the affidavit.
Further, no reasonable jury could find that Defendamt® negligent by placing Rosario
in solitary confinement while he was being investigatedtaad prosecuted for murdeg
Mears To the contrary, Defendants had a dutgt iéll, to protect all prisoners against
unreasonable risks of harm dliading to house Rosariapart from other inmates immedigte
after he wasiccused of murdering another inmate and again following his arrest on these
charge$' may have created an unreasonableafdkarm to those prisonefs.
Moreover theseclaims arebarred bythe twaeyear statute of limitationsSee Aquilino.
Phila. Catholic Archdioceseé84 A.2d 1269, 1275 (Pa. Super. Ct. Oct. 4, 2(§a}Jing that
claims ofnegligence andegligent iriliction of emotional distress are governed biyva-year
statute of limitationgciting 42 Pa.Cons. $at 8§ 5524). “The general rule is that the statute
begins to run from the time the negligent act is domdgore v. McComsey59 A.2d 841, 844
(Pa. Super. Ct. May 6, 1983). Rosario was transferred to Graterford in March 2011, suth that al
of his time in solitary confinement in the Philadelphia Detention Cexirred outside the
two-year period of limitationdBecause Rosario was placed in the RHU when he was first
transferred to Graterford, his claims arising fribns segregation also began more than two years
before this lawsuit was filed.

21 Rosario testified that he was placed in administrative segregation wheitlenirfirst

happened, was subsequently released from segregation, and then placed in administrative
segregation again, at another prison, after being arrested and that he was held astil he w
acquitted at trial. N.T. Tele. Conf. 15:1-5.

“A claim for negligence under Pennsylvania law corddour elements: (1) a duty or
obligation recognized by the law, requiring the actor to conform to a cetaaitiasd of conduct
for the protection of others against unreasonable risks; (2) a failure to confornstartiard
required; (3) a causal coaction between the conduct and the resulting injury; and (4) actual loss
or damage resulting in harm to the interests of anothidorthwestern Mut. Life Ins. Co. v.
Babayan 430 F.3d 121, 139 (3d Cir. 2005). “A plaintiff advancing a negligent inflictfon
emotional distress claim must also establish the elements of a negligence elanmahdez v.
Palakovich No. 1:05ev-01655, 2017 U.S. Dist. LEXIS 17968, at *35 (M.D. Pa. Feb. 8, 2017).
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F.  Civil Conspiracy®

Rosario claims thdDefendantgarticipated in a civil conspiracy. However, there is no
evidence in the record from which a reasonable jurydcoder thatany of the named
Defendants engaged in any kind of conspiracy with the other defendants. At the gummar
judgment stage, Rosario’s allegations are no longer afforded the weight ofiditie enust
produce evidence that would create a genuine dispute of material fact. He tiasensb. The
only evidence he has provided is the recanting inmate’s affidavit, and thevéfimplicates
only the “District Attorney” as the person who threatened him to testify. Fr@netiheasonable
jury could not concldethat any of the moving Defendants consgiagainst him. To do so
would cross into the realm of impermissible speculation. Further, the allegeis thoedd have
materialized long after the detectives concluded their investigation amguished control to
the assistant district attorneys. Because there is no evidenceulihpesuade a reasonable jury
to conclude that the movirigefendants participatad a conspiracy to deprive him of his rights,
and for the reasons previously stated in granting summary judgment on Rosago®uit
claims, summary judgment for Defendants is warraot@this claim

VI.  Pennsylvania’s Tort Claims Act bars thetort claims against the City.

Rosario has sued the City for the same torts allegedly committed bth#reDefendants
in this case. The reasons discussed above for granting summary judgment tmesk afaims
are equally applicable to the Ci#dditionally, the Pennsylvania Tort Claims Act, 42 Pa. Cons.
Stat.§ 8542, bars Rosario’s tort claims agathe City. This Act bars all intentional torts
against a municipality and all but eight negligebased torts, nee of which are applicable

23 Rosario alleges that “[i]n an effort to arrest, confine, iamatison [him] . . . Defendants .

.. through conspiracy with other(s) [Defendants] and that of a conspiracy of silempulated
and coached witnesses, and then with-held [sic] that they had did [sic] so.” Compl. { 23.
Presumably, Rosario believes the purpose of the alleged civil conspiracy was somaoral
imprison him for a crime he did not commit and deprive him of his rights. Compl. T 32.

There is a tweyear statute of limitations on claims of false imprisonment, false arrest,
malicious prosedion, and abuse of process. 42 Pa. Cons. Stat. § 5524. “The statute of
limitations for a conspiracy is the same as that for the substantive claims ungptréy
conspiracy.” Simmons v. Poltronéo. 96-8659, 1997 U.S. Dist. LEXIS 20512, at *9 (E.D. Pa.
Dec. 17, 1997) (citinglingston Coal Co. v. Felton Mining Co., In690 A.2d 284, 287 n.1 (Pa.
Super. Ct. 1997)). To the extent Rosario’s conspiracy claim is groundeefemdants’
allegedly false arrest of him or on their alleged abuse of procesdaitmeis timebarred for the
reasons discussed in Sections V(B) and (C). However, to the extent that Rosaspisacy
claim is based on his alleged malicious prosecution, the claim is timely becaustidhisvas
filed within two years of the datbé criminal proceedings terminated in his favor, which was
with his acquittal on March 22, 2012ee Sicola v. First Nat. Bank of Altopid0 A.2d 584,
585 (Pa. 1961) (holding that malicious prosecution has ayéaostatute of limitations and that
claim does not accrue until favor end to prosecution).
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here®* Consequently, the City cannot be held liablegioy of theasserted intentional or
negligent tortsSee MDonald-Witherspoon v. City of PhijdNo. 17-1914, 2017 U.S. Dist.
LEXIS 136663, at *26-27 (E.D. Pa. Aug. 25, 2017) (dismissing the plaintiff's “claimasigae
City of Philadelphia for intentional infliction of emotional distress, false gri@se
imprisonment, malicious prosecution and abuse of process [as] barred becaase they
intentional torts for which a municipality is immune under the Pennsylvania Tam<Chct”

and finding that the “claims against the City for negligence are also lz&mahe of the
exceptions for certain negligent acts listed in 42 Pa. Cons. Stat. § 8542(b) apply”).rumma
judgment is therefore granted in the City’s favor as to all tort claims.

VII.  Summary judgment is warranted on Rosario’s § 1983 claims against thedividual

Defendants?® #°

Rosarioclaims that [@fendants violated his Eighth Amendmaghts. He allegeghat the
Defendants, collectively, “unlawfully subjected [him] to the deprivation oftive® by wrongful
arrest, incarceration, and trial for crimesdid not commit” Compl.  76. Hadleges that he was
subjected to “instances of harassment, pain and suffering, physical digsyed®logical
disorders . . . imprisonment . . . into solitary-confinement of the worst sort, and thereof
placement upon Pennsylvania’s desdtv’ Id. § 77.

Rosario also ssertsaa Fourteenth Amendment dpeocess violation stemming from his
placement in solitary confinement and administrative detention pending his tié¢éos’s
murder.He furtheralleges thaDefendantsleprived him of the presence, support, and custody of
his minor child. Id. 1 6869. He contends that his child’s mother believed that Rosario was
going to die based on his placement on death itdw.

For the reasons that follow, the Court grants summpuaiyment to the individual
Defendants.

A. Summary judgment isgranted on Rosario’s Eighth Amendment claim because there
is no showing of deliberate indifferencé’

An inmate claiming that his conditions of confinement constitute cruel and unusual
punishmenunder the Eighth Amendmemntustshow that prison officials were deliberately
indifferent to his welbeing.Estelle v. Gamble}29 U.S. 97, 1041976). Deliberate indifference

24 These eight exceptions are: vehicle liability; care, custody or contpelrsbnal

property; real property; trees, traffic controls and street lighting; utéityice facilities; streets;
sidewalks; ad care, custody or control of animaieed42 Pa. Cons. Stat. § 8542(b).
2 These claims were also made against the wardens, but they were dismissed at th
pleadings stage by Judge McLaughlin.
26 The § 1983 claims against the City are addressed in a separate section below.
27 Defendants also contend that these claims areliamed by the tw«year statute of
limitations for 8 1983 actionsege Wilson v. Garcia71 U.S. 261, 276 (1985), but given that no
reasonable jury could find in Rosario’s favor oadé claims, there is no need to reach that
guestion.
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requires a showing of more than mere lack of due Eamener v. Brennan511 U.S. 825, 835
(1994). The deprivation alleged must be “objectively” serious and, in some ‘sesg#,in the
denial of ‘the minimal civilized measure of life’'s necessitikes"at 834 Additionally, the prison
official must have a “sufficiently culpabktate of mind” such that he or she wiatiberately
indifferent to the inmate’s health or saféyilson v. Seiter501 U.S. 294, 297 (1991). That is,
the official must know of, yet disregard, an excessive risk tortimatés health or safety.
Farmer, 511 U.S. at 837.

Rosario’s treatment while in custody does not constitute the deliberate iexitiéer
necessary testablisha colorable Eighth Amendmediaim. Despite Rosaris allegation thahe
was wrongly incarcerated for “six year$ he would have been imprisoned this entire time
regardless of Mears’s stabbing due to his unrelated murder case. Furthes, tloenadence
thatRosariospent six years in administrative segregation or solitary confinerrefdct, he
admits that he @s “in and out of administrative segregatiéh.”

Rosariotestified that he was placed in administrative segregatitime Philadelphia
Detention Centewhen the incident first happenadd wageleased from segregatiarhen he
“lost a prior case théite] wasfighting.” *° Although there is no evidence regarding the exact
dates of Rosario’solitaryconfinemenin the Philadelphia Detention Center, the record
establishes thaflears was stabbed on October 4, 2608nd Rosario was convicted on the
unrelated rarder case less than six months later, on March 27, Zb@7time frame of six
months is consistent with Rosario’s statement that he “spent six months, séwvestmonths in
the detention center awaiting [charge¥|This length of segregation is not sufficient to establish
an Eighth Amendment violation and Rosario has not alleged, nor offered any evidenaey that
other conditions would show deliberate indifference to his health or s&fiyord v. Bd. of
Managers of N.J. State Prisof07 F.2d 937, 940 (3d Cir. 19695olitary confinement in and
of itself does not violate Eighth Amendment prohibitionhuckles v. Prass&02 F. Supp.
1036 (E.D. Pa. 1969) (holding that 400 days in administrative segregation did not constitute an
Eighth Amendment violationgff'd, 435 F.2d 1255 (3d Cir. 19Y(Moreover, the Eighth
Amendment clainarising fromRosario’s confinement while incarcerated in the Philadelphia
Detention Centeis barred by the statute of limitatioas he was transferred out of the
Philadelphia Detention Center more than two years before the instant lansuiitvadéed.See
Sameric Corp. v. City of Philadelphia42 F.3d 582, 599 (3d Cir. 1998) (“In actions under 42
U.S.C. 8§ 1983, federal courts apphe state’s statute of limitations for personal injury,” which in
Pennsylvania is two years. (citing 42 Pa. Cons. Stat. Ann. 8 5524)).

He alsocomplains of higplacemenin the RHUat Graterfordwhen he was transferred in
March 2011. Heemainedn the RHU until he was acquitted at triapproximately one year

28 Compl. 1 35.
29 N.T. Tele. Conf. 15:11-13.
30 N.T. Tele. Conf. 15:1-5.
31 Defs.’ Stmt. Mat. Facts L.
32 N.T. Tele. Conf. 16:23-25 — 17:3.
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later. However, prisoners may be isolated because they await criminal clranges oot yet
been classifiedSeeGriffin v. Vaughn112 F.3d 703 (3d Cir. 1997). Notably too, Rosario had
beenconvicted of the unrelated murder charges and sentenced to life imprisonment imgthe ti
of his transfer to Graterford. Thus, even if Rosario spent one yda RHU this alone does
not establish a violation of the Eighth Amendme&eeid. at 706 (firding that ‘exposure to the
conditions of administrative custody for periods as long as 15 months falls withixpeaeted
parameters of the sentence imposed [on him] by a court bfilaernal quotations omitted));
Knuckles 302 F. Supp. 1036aith v. Cty. of Wa.No. 06-00806, 2008 WL 2950763, at *6
(W.D. Pa. July 25, 2008) (holding that length of confinement may be one of many relevant
factors in assessing cruel and unusual punishment, but it is not dispoaftide 394 F. Appx
858 (3d Cir. 2010) Rosario testified that the district attorneyplained to him that he was
placed in the RHU with death row inmates because the prosecutor was seekedjtihe d
penalty>® Considering tts justification for administrative segregaticas well as the priss’
interests in protecting other inmates from Rosahe,Court finds that there is no evidence to
support an Eighth Amendmeciaim. See Wilsoyp501 U.S. 294 (holding thahe

constitutionality of confinement depends on the prison’s subjective awarenes=ats thran
inmate’s health and safgty

FurthermoreRosario has not provided any evidence that Defendants were aware of any
threats to his health or safegge id, and his allegations of verbal harassment are not
“sufficiently serious” to suggest an Eighth Amendment violats@@Robinson v. Taylgr204 F.
App’x 155, 156 (3d Cir. 2006).

Finally, the Court considers Rosario’s Eighth Amendment claim in light of pextei
malice and caprice associated with his duration in solitary confine@amgistent with this
Court’s ruling that there was sufficient probable cause to arrest and proResat®, there is no
evidence that any namé&skfendant placed Rosario in solitary confinement for malicious
reasons. Rather, it was reasonable for Defendarstsgregate Rosario while they investigated
him for stabbing another inmate, and again after there was probable causevoResario
committed the murdein order to protect the safety of others in the prison. Consequently, there
is no basis for a reasonable jury to conclude that Rosario’s confinement vededriibir
malicious reasons.

Beyond the duration of his detentionadministrative segregatipRosario has not
alleged ay indifference to his safety or webeing Because there is no evidence from which a
jury could conclude that the length of his administrative segregation, alone, ioiateighth
Amendment rightssummary judgment igranted in the Bfendants’ favor.

33 N.T. Tele. Conf. 14:10-22.
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B. Summary judgment isgranted as toRosario’s Fourteenth Amendment clains

against the individual Defendantsdecause he has not demonstrated that he was

deprived of a protected liberty interest

It is not entirely clear from his complaint whetl@wsario complains of a deprivation of
procedural or substantive due process. Irrespective of the type of due processhiel i
claiming, Rosario must first establish, as a threshold matter, that he was depaverotectable
liberty interest.

Protected liberty interests may originate from the Constitution, state statgpelsitions,
or a prison’s own rulesStephany v. WagneB835 F.2d 497, 499 (3d Cir. 1987). The Due Process
Clause does not provide prisoners a liberty interest in staying in the gensval gopulation
because “administrativeegregation is the sort of confinement that inmates should reasonably
anticipate receiving at some point in their incarcerdtitth.(quotingHewitt v. Helms459 U.S.
460, 468 (1983))see alsdMcKune v. Lile536 U.S. 24, 39 (2002) (“[T]he Court has not
required administrators to conduct a hearing before transferring a prisanbedt in a different
prison, even if ‘life in one prison is much more disagreeable than in another.” (quoting
Meachum v. Fano427 U.S. 215, 225 (19763)In Sandin the Court held that unless a
prisoner’s deprivation “imposes atypical and significant hardship on the inmaiation to the
ordinary incidents of prison life,” the prisoner is not entitled to any procedural deespro
protections from the courtSeeSandin v. Conneis15 U.S. 472, 484 (1995). Whetlileat has
occurred in a particular casequiresconsideing both how long a prisoner was segregated from
the prison population and whether the conditions of his confinement were significantly more
restrictive than those faced by other inmates in solitary confine®leoats v. Horn213 F.3d
140, 144 (3d Cir. 2000).

Rosario was held in solitary confinement &mproximately sevemonthsimmediately
after Mears’s murdér and, a few years later, fapproximately aneyearperiod oftime. As
mentioned previously, however, even deteniiogolitary confinemenfor fifteen months does
not fall outside of “what a sentenced inmate may reasonably expect to encountsuisad his
or her conviction in accordance with due process of |8e€eGriffin, 112 F.3d 703, 706-08.
Moreover, there is no evidence in the record to suggest that Rosario’s detentionamas way
atypical or imposed a significant hardship in relation to ordinary prison life. To detertsiat
type of hardship, Rosario must show that the conditions of his solitary confinemenvarse

3 That is not to say that no conceivable type of change in prison conditions could iafringe

protected liberty interest. The Supreme Court has held that prisoners do have abtedjberty
interest that could be infringed if they are transferred to a “Supermax”yaasithe conditions
of confinement at those facilities are far more restrice= Wilkinson v. Austib45 U.S. 209
(2005).
% The Fourteenth Amendment claim regarding Rosario’s confinement whileerataa in
the PICC is barred by the/o-year statute of limitation§See Sameric Corpl42 F.3d at 599.
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than those imposed on other inmates in solitary confinement. He has not @mwktserefore
has not established that he had a protected liberty interest.

Rosario has also failed to ghace any evidence to suggest that the decision to segregate
him was made for discriminatory reasofse Bell v. Wolfis41 U.S. 520, 547 (1979) (holding
that prison administrators should be given great deference to apply policiesghed security
of the prison). Rather, the timing of the segregation relative to the investigatiaharges, as
well as Rosario’s statement that the district attorney wanted him confinadrenRHU, which
houses death row inmatd®cause he was seeking the deatlalyeshow that Defendants had
legitimate, nordiscriminatory reasons for placing Rosario in solitary confinement.

To the extent that Rosario contends that being placed into solitary confinemetatsviola
his substantive due process rights by subjecting him to pain and suffatfieg;laim is more
appropriately analyzed under the Eighth Amendment, rather than under the baneac of
“due process.See Cty. of Sacramento v. Levi3 U.S. 833 (1998) (citingraham v. Connqr
490 U.S. 386, 396 (1989)xee alsawhitley v. Albers475 U.S. 312, 327 (1986) (holding that the
Fourteenth Amendment does not afford greater protection to an inmate than the Eighth
Amendment)Becausdrosario has not produced evidence that would convince a reasonable jury
that hisEighth Amendment rights were violated, as previously discussedue process claim
on the same grounds would similarly fail.

This Court also considerghether the impact Rario’s placement in solitary
confinement had on higlationship with his minochild constitutes a violation of his due
process rights- it does n@ee Ford v. Beiste657 F. Supp. 607, 608 (M.D. Pa. Apr. 16, 1986).
Visitation privileges are a matter within the discretion of prison administragediodgin v.
Agents of Montgomery Coun®19 F. Supp. 1550, 1553 (E.D. Pa. 1985) (holding that “prison
officials have substantial discretion in regulating visiting privileyesid only an unreasonable
or discriminatory denial of a discretionary privilege may amount to denatohstutional
right, see Thomas v. Brierle®81 F.2d 660, 661 (3d Cir. 1973). Even a blanket prohibition may
be an entirely reasonable, nonpunitive response to legitimate securitynsoacdrconsistent
with the Fourteenth Amendmei@eeBlock v. Rutherford486 U.S. 576, 588 (1984). Rosario has
offered no evidence to suggest that Defendants unreasonably denied visitatieggswith his
minor child Further, to the extent Rosario complains that his child and child’s mother may have
been scared that heuld be sentenced to death in light of his placement in the RHU with death
row inmatesthe evidence shows that it was the District Attorney’s decision, and not that of t
moving Defendants, to have Rosario housettie RHU because he was in faeekinghe death
penalty Regardless, even if the allegations in this regard were true, it would not amount to a
violation of Rosario’s constitutional rights.

3 SeeCompl. 1 36 (“[I] was entitled to due process protection of freedom from arbitrary

action which jeopardized [my] physical and emotional well being [sic], in thah@uld not
have been subjected to unjustified deprivation . . .”).
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Summary judgment is grantedimdividual Defendants’ favor on the due process claims.

VIIl.  The City of Philadelphia is entitled to summary judgment with regard to alleged

§ 1983 violations because there was no custampolicy in place that was the

proximate cause of Rosario’s injuries.

Rosario avers that the City violated his constitutional rightsusecaf “policys [sic] and
practices . . . to pursue wrongful convictions through profoundly and knowingly flawed
investigation and prosecution.” Comfi46. For the reasons previously stated for granting
summary judgment in favor of the individual Defendants on Rosario’s § 1983 claims, tle City
also entitled to summary judgment. Furthere, undeMonell v. Department of Social
Services“a local government may not be sued under § 1983 for an injury inflictely byl its
employees and agents.” 436 U.S. 658, 694 (1&¥@ling that liability for a § 1983 claim
cannot be based on respondeat supetitgiead, plaintiffsnustshowthat there was a policy or
custom in place and that the policy or custom was the impetus libbiatlegectonstitutional
violation. SeeBd. of Cty. Comm’rs of Bryan Cty., Okla. v. Browg0 U.S. 397, 404 (1997).

Rosario alleges thahaexistingcustom or policy led to his injuri€$but no evidence in
the record points toward a City custonmaglicit or explicit—of prosecuting individuals known
to be innocent. Neither is there evidence Gitg policy that endorsesoercing prisoners tgive
falsetestmony againsbother prisonerso facilitatefraudulent prosecutions. Finally, there is no
evidence of any policy regding unreasonable or discriminatory placement of prisoners in
solitary confinement. Accordingly, no reasonable jury could infer that @&gyQlicies were the
proximate cause dRosarios injuries,and simmary judgment for the Ciggnthe § 1983 claims
is granted.

X. Conclusion

Rosario has fadld to preseranyevidence thatlemonstrates a genuine dispute of
material facias to any of his claims. Rather, the evidence is such that no reasonable jury could
find in Rosario’s favor.Accordingly, summary judgmens entered irall Defendants’ favor as
to all claims.

A separate Order follows.
BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

37 He contends that his injusevere “proximately caused by the City[’s] policies and

practices, utilized in the past as to founded cases of wrongful arrest, though proftaumetily
investigations and prosecutions . . . [and that] these Defendants [sic] . . . maintainfea$the
status quo’ of maintaining policys [sic] and practices that . . . were and continued to be the
moving force driving the foregoing constitutional violations.” Compl. § 93.
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