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IN THE UNITED STAES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HOPE JONES
Petitioner
v. CIVIL ACTION
NO. 13-2065
CAROLYN COLVIN,
Acting Commissioneof Social Security,
Defendant
Jones, I J. March 4, 2015
MEMORANDUM

Before the Court are the Objectgoaf Hope Jones (“Petitioner{Dkt No. 17, PI.
ObjectionghereinafterPl. Objs.]), to the Report and RecommendaiiB&R) issued on July 14,
2014 by Magistrate Judge Thomas J. Re(t No. 16, Report and Recommendation
[hereinafter R&R]) After careful considet#on of Plaintiff's Brief and Statement of Issues in
Support of Request for Review, (Dkt No. 9), the Commissioner’s Response to Request for
Review of Plaintiff, (Dkt No. 13), Plaintiff’'s Reply, (Dkt No. 14), and after revathe Report
and Recommendation, (R&Rjgetitioners Objections, (Pl. Objs.), the Commissioner of the
Social Security Administration’s Response, (Dkt No. 18, Cmmr’'s Resp. [hasziRasp.]), and
Plaintiff's Reply, (Dkt No. 19, PIl. Rep. [hereinafter R¢pthe Courtoverrules Plaintiff’s
objections, adoptdudge ReuterR&R in its entirety and orders thatlaintiff's request for
review is DENIED.

l. Factual and Procedural History

On February 3, 2010, Plaintiff filed an application for supplemental security income
(“SSI”) . (Dkt No. 8 Administrative Record [hereinafté&dmin. R. 43]) On February 15, 2010,
Plaintiff filed an application fodisabilityinsurance benefits (“DIB"YAdmin. R. 43.) In both
applications, Plaintiff alleged disability beginning September 8, 2008. (Admin. RRl4k)iff’'s
initial claimsweredenied. (Admin. R. 43Plaintiff filed awritten requestor a hearing. (Admin
R. 43.)Plaintiff, who was represented by counsglpeared and testified at said hearing on July
21, 2011, before Adminisative Law Judge (“ALJ”) Deborah Mand@dmin. R. 43, 58-80.)
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On July 29, 2011, the Aldeterminedhat Plaintiff was not disablealithin the meaning
of the Social Security Act. (Admin. R. 53While it was determined that Plaintiff suffered from
degenerative disc disease of the lumbar and cervical spine, hypertension yaohsboigestive
heart failure and cocaine abu#ige ALJheld that Plaintiff did not have an impairment or
combination of impairments that constitutauke of the listed Appendix 1 impairments found in
Subpart P of 20 C.F.R. pt. 404. (Admin. R. 4&hg ALJdetermined that Plaintiff's
“degenerative spine impairment did not meeinigstevel severity under § 1.04...” (Admin. R.
46.) Plaintiff's hypertensioridid not meetisting-level severity under § 4.00....dsre [wa$ no
evidence of endbrgan damagé(Admin. R. 46.)Finally, Plaintiff's history of congestive heart
failure did not satisfy listingevel severityunder § 4.00. (Admin. R. 46.)

After “careful consideration ofhe entire record,the ALJdetermined that Plaintiff had
the residual functional capacity (“RFC”) to perform the full range of gtk defined in 20
C.F.R. 404.1567(b) and 416.967(b). (Admin. R. &pécifically, Plaintiff was able to “liftrad
carry up to 20 pounds occasionally, with frequent lifting or carrying of objectghimegi up to 10
pounds.” (Admin R. 46.) Further, the ALJ found that “Plaintiff was able to stand and walk for 4
hours and sit for 6 hours, in an 8-hour workday.” (Admin R. 46.)

While finding that Plaintiff's* medically determinable impairments could reasonably be
expected to cause some of the alleged symptadims ALJconcludedhat Plaintiff's”statements
concerning the intensity, persistence and limiting effects of gyeaptoms \ve|re not credible
to the extent they @re inconsisteitwith Plaintiffs RFC assessment. (Admin. R. 50he ALJ
afforded the physical assessnseot Dr.Sanjay Gupta, Dr. Mark D. Avart, and Dr. Onyea
Anakwe—Plaintiff's treating physicians-ittle weight. (Admin R. 51.)Dr. Guptas assessment
was affordedittle weight because it wésot consistent with the longitudinal record.” (Admin
R. 51.)Dr. Avarts assessmentas afforded little weight because Dr. Avatated he would
limit Plaintiff's standing, walking, sitting, driving, and twisting, howeherdid not provide any
specific limitations. (Admin. R. 51.) The ALJgave little weight to DrAnakwe’s conclusory
statement that Plaintifvas“disabled”because this was“@ecision reservefibr the
Commissionérand the statement failed to identifyunction-by-function limitations: (Admin.

R. 51.)The ALJfurther determinéthat Plaintiff was capable of perforngipast relevant work

as a securitguardgiven that[ tlhis work did not requir¢he performance of workelated



activities precludetby Plaintiff's RFC.(Admin. R. 51.) Accordinglythe ALJfound Plaintiff to
be “not disabled.” (Admin. R. 53.)

On February 27, 2013, the Appeals Council deRikahtiff's request foreview ofthe
ALJ’s decision (Admin. R. 1-4.Plaintiff subsequently filed the instant civil actiorhe matter
was referred to United States Magistrate Judge Thomas J. RueddReport and
Recommendation (“R&R?)(Dkt No. 15) Upon review, Judge Reuter concluded that Plaintiff's
Request for Review should be denidg&R at 1)

Plaintiff has filed Objettons to the R&R. (Pl. ObjsRlaintiff objects to (1) the
MagistrateJudge’s determination that the ALJ properly rejected the opinions of Plaintiff’
treatingphysiciansn favor of the assessments by riegating consultanigPl. Objs.at 1); (2)
the MagistrateJudge supplyingustifications for the ALJ’s determinatiotisat the ALJ did not
supply himself, (PIl. Objs. at 3)3) the MagistrateJudge’s interpretation of the requirements
related to the Drug and Alcohol Addiction (DAA) analysRl. Objs. at 4-5); and4( the
MagistrateJudgés assessment of the need femand to consider new eviden(®l Objs.at 3.)
I. Standard of Review

Objections to the Magistrate JudgR&R are entitled tale novareview. 28 U.S.C. §
636(b)(1)(C)* However, the review of a final decision of iemmissioner of Social Security
is deferential and is limited to determining whether the Commissioner'saessupported by
substantial evidence. 32 U.S.C. 88 405(qg), 1382(c)&)kins v. Comm'r of SoBec, 192 F.
App’x 113, 114 (3d Cir. 20065 ubstantial evidence is difficult frecisely define; it “does not
mean a large or considerable amount of evidence, but rather such relevant evidence as a
reasonable mind might accept as adequate to support a concludantrdnft v. Apfel 181 F.3d
358, 360 (3d Cir. 1999) (quotirigjercev. Underwood487 U.S. 522, 565 (1988)). In terms of
the traditional burden of proof standards, substantial evidence is “more than aintéie Isat
may be somewhat less than a preponderance of the evidémesburg v. Richardsqrt36 F.2d
1146, 1148 (3d Cir. 1971). In determining the existence of substantial evidence to support an

! This Court recognizes that although Plaintiff's Objections to JuggeeRs Report and
Recommendation R&R are duplicative of issues raised before the Magikidage, they are nonetheless
entitled tode novareview.Brown v. Astrue649 F.3d 193, 195 (3d Cir. 2011) (clarifying that “any appeal
to a district court based on an objection to a Magistrate Judge’s s deiject tale novaeview even if

it rehashes argument already presented to the Magistrate Judge).
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ALJ’s decision, this Court must consider all evidence of record, regardless bewtiet ALJ
cited to it in her decisiorBmith v. Califanp637 F.2d 968, 970 (3d Cir. 198

II. Discussion

A. The ALJ committed no error in affording the opinions of Plaintiff's non-

treating physicians more weight than Plaintiff’s treating physician.

Plaintiff argues that by affording the opinions of Plaintiff’'s nogating physicians more
weight han Plaintiff's treating physicians, the ALJ did not properly review the mleajixaion
evidence(PI. Objs.at 1-4.) The Court finds that the ALJ did not commit error in affording the
opinions of Plaintiff's nortreating physicians more weight than Plaintiff's treating physicians.
The Court finds that the Magistrate Judge appropriately evaluated the reeedotirt adopts
the Magistrate Judge’s R&R.

1. Legal Standard

A treating physicia’s opinion is given controlling weight only if it is “well-supported by
medically acceptable clinical and laboratory diagnostic techniques” andhtartsistent with
the other substantial evidence in [the record].” 20 C.F.R. § 404.1527(c)(2). Thaadject a
treating source’s opinion “on the basis of contradictory medical evidence, butforaysa
treating physician’s opinion more or less weight depending upon the extent to whichiagpport
explanations are provided?lummer v. Apfell86 F.3d 422, 429 (3d Cir. 1999) (citing
Newhouse v. Hecklgr53 F.2d 283, 286 (3d Cir. 1985)).

If the ALJ determines that a treating physician’s opinion should not be given dagtroll
weight,the ALJ must instead apply other listed factors. 20 C.F.R. § 416.997(Chese factors
include: (1) the length of the treatment relationsimg the frequency of examinatjd®) the
treatmenthe source has provided and the kinds and extent of examinations and testing the
source has performed or ordered from specialistsradependent laboratorig®) the relevant
evidence d support the opinion; (4heconsistency of the opinion with the entire record; (5)
whether the doctor is a specialist in the area in which he or she is offeringritump(®) other
factors whichsupport or contradict the opiniolal. at 8 416.927(c)(2)-(ii), (c)(3)(6). An ALJ
is “not free to employ [his or her] own expertise against that of a physitihat physician
“presents competent medical evideh&ummer 186 F.3d at 429.

Plaintiff specifically argues that (1) the ALJ failed to consider the objectivingsof
her treating physicias Dr. Anakwe, Dr. Avart, and Dr. Gupta in the reporttii2) ALJ
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improperly considered Plaintiff’s financial interest in worker's compémsandSocial
Security, and (Bthe Magistratdudge improperly rejected the argument that the ALJ should

have contacted Dr. Anakwe for further clarification.

2. The ALJ properly gave little weight to theobjective findings provided
by Plaintiff's treating physicians.
a) Dr. Anakwe

Plaintiff argues that the ALJ improperly rejected objective findiraygained in Dr.
Anakwe'’s reports including findings diecreased range of motion, reduced muscle strength,
severe muscle spasm, antalgic gait and tenderness to palpitation. (Pl. Ol@9.Tdte ALJ’s
decision to afford Dr. Anakwe’s assessmiétie weight, even as to the clinical findings,
supported by the record.

Dr. Anakwe treatedPlaintiff from September 15, 2008 until September 30, 2009.
(Admin. R. 47, 338-6).The ALJ is authorized to reject a treating source’s opinion “on the basis
of contradictory medical evidenced?lummer 186 F.3d at 429n this case,lte ALJrejectedDr.
Anakwe’s determination of disabilignd afforded little weight t®r, Anakwe’sother findings
because they wemntradicted by evidence withihe record (Admin. R. 51.)

In reviewing the recorde novgthe Court finds many reasons to support the ALJ’s
decision to afford Dr. Anakwe’s findindigtle weight. (Admin R. 338-64.)First, Dr. Anakwe’s
findings conflict with hose of other medical professionals who inspected Plaintiff througheut th
sametime period Between September 15, 2008 to September 30, 2009, Dr. Asakwe
Plaintiff at over twenty appointments. (Admin. R. 338-64.) At every appointment, Dr. Anakwe
recorded that Plaintiff reported her neck pain, low back pain, left shoulder pain, arfdpight
pain between-® ona pain scale of-00. (Admin R. 338-64.) On every evaluation, Dr. Anakwe
reported that Plaintiff had “difficulty performing daily activities.” (AdnR. 338-64.) Dr.

Anakwe reported that Plaintiff had a cervical spine range of motion rafrgmg30% -60%, a
lumbar spine range of motion of 10% to 50%, and a left shoulder range of motion of 30% to
60%. (Admin. R. 338-64.) At every appointment, Dr. Anakwe notedRlzéntiff was
“disabled.” (Admin R. 338-63 Yet, during the same period of time Dr. Anakwe considered
Plaintiff to be “disabled,” other physician records controvert that appraisal.

As a preliminary mattegn September 8, 200@e date of Plaintiff’'s acciden®laintiff

arrived at theChestnut Hill Hospital emergency department (“EZYmplaining of neck and
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left shoulder pain due @ car accident suffered the day before. (AdmirR-304) According

to the psychosocial report filed by Katrina Bland, R.N., Plaintiff was wglkindependently”

when she arrived at the ED and throughout her stay. (Admin R. 290.) During her visit to the ED,
Dr. Trey Kamplain, M.D. found no fracture, subluxation, or prevertebral soft tissliengves
Plaintiff's cervical spne. (Admin. R. 303.) Dr. Thomas Chayapruks found no fracture or
dislocation on Plaintiff's left shoulder. (Admin. R. 304). According to the dischapgetrzom
Katrina Bland, RNPlaintiff left theED in “improved” condition and aiked out with a “steady

gait” (Admin. R. 291.)

On December 22, 2008uring the period of time Plaintiff wdseingexamined by Dr.
Anakwe,Plaintiff was examined bRr. Richard Schmidt, M.D. for the purposes of an
Independent Medical EvaluatiofAdmin R. 365-78.) Dr. Schmidt made the following findings
of relevance to this review

The patient denies any complaints involving her knees, mid-back or lower back. The
patient indicates that currently her right hip is asymptomalticpugh she does have
some lingering discomfort over the right nildgh area...The patient’s currecomplaint

is that of some discomfort generalized around the left shoulder area. The gatient
complains of some discomfort over the left side of her neck, but denies any radiation
down the arm. The patient denies any humbness weakngsglimg involving either
arm...The patient denies any additional complain&he patient indicates that she
injured her neck and lower back as a result of the motor vehicle accident in 2005, but
after some brief treatment everything resolved...Examination today otthe
demonstrates full range of motion....Examination today of both shoulders demonstrates
full range of motion bilaterally. The patient has full and symmetrerlead range of
motion to 160degrees...Once again, the patient denies anybaeit or lower back
complaints...The patient demonstrates a normal gait in the examining room today,
without the use of a cane...The impression at this time is that this patielhy is fu
recovered from the episode of 9/8/08.

(Admin R. 375-78.) This report stands in marked contrast to all of Dr. Anakwe’s reports, but i
particularly stark in contrast to Dr. Anakwe’s report from December 29, 200&(jasiveek

after Dr. Schmidt’s exaination). In Dr. Anakwe’s December®@eport, Dr. Anakwe reports

that Plaintiff “described radiating pain, numbness, tingling...” (Admin. R. 354.) Trestti
contradicts Dr. Schmidt’s finding that Plaintiff “denies any radiation downrie’ al/Admin R.
375.) Dr. Anakwe reported that Plaintiff's cervical spine range of motion was A0%ea left
shoulder range of motion was 60%. (Admin. R. 354.) This too directly conflicts with Dr.

Schmidt’s findings that Plaintiff's “neck demonstrates full range ofiom....both shoulders



demonstrate[] full range of motion bilaterally....[and] patient has full and synooeerhead
range of motion to 160-degrees...” (Admin R. 375-78.) Dr. Anakwe reported that Pldiasff
difficulty...walking,” (Admin. R. 354), while DrSchmidt reported that Plaintifdemonstrates
a normal gait in the examining room today, without the use of a cagfedinin. R. 375-78.)
This sideby-side comparison illustrates what was apparent to the ALJ and to the Magistrate
Judge in reviewing this record: Dr. Anakwe’s conclusions do not match the longitweiosd.r

Considering the abundance of evidence within the record contradicting Dr. Asakwe
findings,Dr. Anakwe’sstated objective findingsf decreased range of motiorduced muscle
strength, severe muscle spasm, antalgic and tenderness to palpation weng giraelittle
weight.

b) Dr. Avart

Dr. Avart treated Plaintiff from April 21, 2009 to June 15, 2010. (Admin. R. 454-62.)
Plaintiff argues that the ALJ failed to consider Dr. Avattijective findings regarding Dr.
Avart’s statement that Plaintiff is “limited in her standing, walking, sittingPL."Objs. at 4.)

First, the Court finds that the ALJ did not reject or faittmsider Dr. Avart’'s objective
findings. The ALJ cited to and considef@d Avart’s objectivefindings inher Opinion. See
Admin. R. 48.) The ALJ also held thsthedid not need to afford Dr. Avartsubjectiveopinions
much weight. (Admin. R. 51.)

Secondjt was appropriate fahe ALJto afford these opinion statements little weight
considering althemedical testimony in the cad®r. Avart’s statements conflict with the
findings of the longitudinal record and credible medical reports from around thapsaiod.

For example,n his June 15, 2010 report, Dr. Avart stated that Plaintiff was “limited in her

2 plaintiff also argues in her Objections that the Magistrate Judge imlyrémend that Plaintiff's cane
was not medically necessary. (Pl. Objs.-&t)6The record supportee Magistrate Judge’s, and the ALJ's
determination that Plaintiff's use of a cane was not medically negeéddmin. R. 48, 376.) Dr.
Schmidt noted that, although Plaintiff used a cervical collar and cane, histavaled him to believe
that there s “no clinical indication or benefit for the use of a cervicalacal cane.” (Admin R. 376.)
® The ALJ afforded these opinions little weight, in part, because “DrtAtated that he would limit the
claimant’s standing, walking, sitting, driving atwdsting, but did not provide any specific limitations.”
(Admin. R. at 51.) Plaintiff objects to the Magistrate Judge’s figdhatGilroy v. Astrue 351 Fed.
Appx. 714, 716 (3d Cir. 2009) (not precedential) supports the ALJ’s decision as tarnhi$RIoObjs. at
4.) Gilroy concerns an ALJ's rejection of a Global Assessment of Functioning (“GAF”) beoeeise the
doctor did not express any opinions regarding specific limitation$thattiff had. 351 Fed. Appx. at
715. The Court agrees with Plaffithat this case is distinguishable fr@ailroy. However, the Court
finds that the Magistrate Judge’s other reasons explained herein justifiyitseaffordance of little
weight to Dr. Avart’s subjective opinions.



standing, walking, sitting, driving, lifting.” (Admin. R. 454Jn August 4, 2010, less than two
months laterPr. Stacey B. Lendener, M.[peformed a consultative examination on Plaintiff.
(Admin. R. 485-91.) Dr. Lendener found that Plaintiff had a “steady” gait, “mildlycediu

cervical range of motion and flexion and bilateral rotation, no deformity but ‘tavidederate
muscle spasm” in mérapezius area, “reduced” range of motion in forward flexion and bilateral
rotation, and “normal” range of motion in upper extremities. (Admin. R. 485-87.) Dr. Lendener
assessed that Plaintiff had “low back pain, neck pain, and hypertension,” (Admin R. 488), and
could stand and walk for four to six hours per day. (Admin. R. 491.) In contrasting Dr. Avart
with Dr. Lendener anavith the whole record, the ALJ found that “the assessment of Dr.
Lendener is more consistent with the longitudinal record and with her relatedy findings

on physical examination,” and was thus due more weight than Dr. Avart’s opiniamsinAR.

51.) The Court agrees.

In reviewing the recorde novothe Court finds that there was sufficient medical
evidence in the record standing in opposition to Dr. Avaiilgectivefindings to afford such
findings kessweight. (Admin. R. 454-84.)

C) Dr. Gupta

Plaintiff objects to the Magistrate Cowtiinding “that the ALJ properly discounted the
opinion of Dr. Gupta that Ms. Jones is limited to lifting/carrying two to three pounds,
standing/walking for one hour or less, sitting for one to two hours and never performimgipos
activities,” because (1) the ALJ shdunave considered Dr. Gupta’s objective findings, and (2)
Dr. Gupta’s opinions are consistent with Dr. Avart’s and Dr. Anakwe’s and should be given
deference(Pl. Objs. at 4.)

First, the Court finds that the ALJ did consider Dr. Guptéjectivefindings. (Admin.

R. 49.) The ALJ gave little weight to Dr. Guptasbjectiveopinion findings.
Second, the Court finds that the record supports affording Dr. Gupta’s subjectivedinding
little weight. Dr. Gupta saw Plaintiin October 19, 2009Admin. R. 392-400.) On tkt date,
Dr. Gupta reported that Plaintiff could “occasional[ly]” carry or lift only twdtiree pounds,
could stand and walk for one hour or less per day, could sit for one to two hours per day, and
could never bend, kneel, stoop, crouch, balance, or climb. (Admin. R. 393t@8.extreme
limitations do not match the credible evidence from Dr. Schroigljhly ten monthsarlier or

Dr. Lendeneroughly nine months later. On December 22, 2008, Dr. Schmidt found that Plaintiff



“demonstrég[d] a normal gait in the examining room today, without the use of a cane.” (Admin.
R. 375-78.) On August 4, 2010, Dr. Lendener found that Plaintiff could stand and walk for four
to six hours per day. (Admin. R. 491.) The ALJ found that Dr. Gupta’s subjective findings stood
in contrast to the longitudinal record. (Admin. R. 51.) The Court agrees.
3. The ALJ did not improperly consider Plaintiff's financial interest in
worker’'s compensation and Social Security
Plaintiff objecsto the Magistratdudgés conclusiorthat theALJ properly considered
Plaintiff's financial interest in worker’'s compensation and Social Sgcasita reason for
discounting Dr. Anakwe’s opinion$he Court agrees with the Magistrate Judge that the ALJ’s
consideration of Plaintiff's financial interest is of no consequence becauaé.dlwitlined
many persuasive reasons for giving Plaintiff's treating physicignaians little weight. (R&R
at11n?9.)
The Court appreciates thaet ALInoted that “Dr. Anakwe’s opinions appear to focus
heavily on the workelated injury and causational isstig&dmin. R. 51.) However, review of
the ALJ’s complete opinion demonstrates g@isideration of Plainfff financial interestvas
only one of the consideratiotizat the ALJdiscussed in deciding to discount the opinions of
Plaintiff's treating physiciangzor example, in that same section of the ALJ’s opinion, the ALJ
spent substantig greater time explaining that the findings of Plaintiff's ftogating physicians
were“more consistent with the longitudinal record . . . .” than those of her treatingiaimgsi
(Admin. R. 51.)As discussed in greater detsilpra the Court finds that the ALJ propedgve
less weight to the findings of Plaintiff's treating physicians because obttieadicting medical
evidence in the recor&ubsidiary consideratiorts the ALJ do not undermine the rationality
andaccuracyof the ALJ’s determination that the treating physicians’ conclusions weudkla
with other medical evidence in the record.
4, The ALJ was notrequired to recontact Dr. Anakwe for further
clarification.
Plaintiff argues that the Magistraledge improperly found that the ALJ did not need to
recontact Dr. Anakwe for further clarificatiofRl. Objs. at 3-4.According to Plaintiff, the ALJ
should have recontacted Dr. Anakwe in order to receive “further elucidation . . . cogd@mi

repeated staments that [Plaintiff] is disabled.” (Pl.’s Obg.3.) In support of this proposition



Plaintiff citesto two casesDiaz v. Astrug2011 WL 3862309 (E.D. Pa. 2011) addigado v.
Astrue 2007 WL 2404713 (E.D. Pa. 2007).

These cases can be distirghed from the case before this CoumtbothDiaz and
Salgadog the Courts found that the ALJs failed to consider evidence that should have been
considered in makintheir determinatios. Diaz v. Astrue2011 WL 3862309, at *@inding that
the ALJ failed to consider treating physician’s opinion #laintiff's alcohol uselid not
aggravate her underlying mental conditidr§algado v. Astrue2007 WL 2404713at *2
(holding that “the ALJ failed to properly explain her rejection of the medical esedeegarding
the severity of [Plaintiff’'s] impairment”).

In this case there is no such finding. The ALJ, wheigpropriateconsideedthe
opinions of Dr. Anakwe and decided to afford Dr. Anakwgidings little weight becaughey
werecontradicted by other evidence within the record. (Admin. R. 48, 51.) Further, Dr.
Anakwe’s statements that Plaintiff was “disabled” would never be due fukthleragion as that
is a conclusion reserved exclusively for the ALJ. No clarification is needeah fassertion that
has no significance.

B. The Magistrate Judge only relied upon the grounds that the ALJ relied upon.

Plaintiff argues that the Magistraladge provided justifications for the ALJ’s
determinatbns that the ALJ did not supply herself. In reviewing an agency’s decision, the
decision cannot be affirmed on a ground other than that actually relied upon byrtbg iage
making its decisionSecurities & Exch. Comm’n v. ChengBg2 U.S. 194 (1947Regardless,
the points of evidence that Plaintiff alleges that the Magistrate Judge’'s R&R engragied

upon were all considered and relied upon by the ALJ as well.

* The Court notes that the Courtiaz did not mandate or require the ALJ to recontact the
relevant physiciann Diaz, the Court did not require the ALJ toeentact Plaintiff's treating physician.
After remanding the case “for proper consideration of the medical opintbesCourt natd that “[ijn
the event the information submitted by plaintiff's treatment providedsr®arification the ALJ may
recontact these sources.” 2011 WL 3862309, at *8 n. 7. This suggestiorr@rfar fequirement that the
ALJ must recontact Plaintiff'seating physicians.
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1. The Magistrate Judge correctlycited and appropriately relied upon
the ALJ’s use of Plaintiff's work as a home health aidevhen considering the
appropriate weight to give to Dr. Anakwe’s reports.

Plaintiff suggests that the Magistrakedgés relianceupon Plaintiff's work as a home
health aide wasnproper lecause the ALbund that Plaintiff was not “engagedsubstantial
gainful activity’ (“SGA”). (PI. Objs. at 3 (citing R&R at 134; Admin. R. 45)) This argument
misstatedoth the ALJ’s Opinion and the R&R’s reliance thereon.

The ALJ addressed Plaintiff's work as a home health aide in two differerdrseofthe
Opinion. First, the ALJ held thathile Plaintiff's work as a home health aid®uld generally
“clearly constitute SGA but, in the interest of giving Plaintiff thtbenefit of every doubt,the
ALJ did not consider such work as SGA. (Admin. R. 45.)

Second, while not construing such work as “SGA,” the ALJ did further mention the work
for JEVS whileexamining the medical evidence. (Admin. R. 50.) The ALJ wfdtee
claimant’s doctor at GEMEDCO [Dr. Anakwe] carried claimant as tothigbled through
November 2009, the same period of time she was working (and earning $13,997.06) for JEVS.
The doctor’s notes do not reflect any work activity during that time.” (Admin R. B@hjd
section,the ALJ was not relying on the work as an example of SGA, or proof that P haiasif
in fact able to d&GA. Rather, the ALJ was relying on the fact of aork being performed by
Plaintiff as relevant to what type of deference amight to give to the medical testimony
provided by Dr. Anakwe. The ALJ’s reference to the home health aide work was nottongant
to the truth of the matter asserted (e.g., that Plaintiff could inoeddrmSGA), but rathewas
used as impeachment dence against the credibility of Dr. Anakwe’s repdintst Plaintiff was
“totally disabled.”

The R&R'’s reference to Plaintiff's home health aide work is squarely iwlitiethe
ALJ’s approach in tis second section. The R&R quotes the ALJ’s analypfgs‘the ALJ
indicated, during the time Dr. Anakwe deemed plaintiff totally disabled, shétadly was
‘working (and earning $13,997.06 for JEVS. The doctor’s notes do not reflect any wortyactivi
during that time.” (R&R at 1214 (quoting Admin. R. 5)) The Magistrateludge relied upon
this quote in finding that the ALJ demonstrated that Dr. Anakwe’s opinions need not e give

controlling weight. The Court finds no error.
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2. The ALJ’s Opinion was written in reliance on“all of the evidence.”

Thus, the Magistrate Judge’s citations to findings by Dr. Anakwend Dr.

Avart, even those that were not specifically mentioned in the ALJ’s opinion,

were appropriate.

Plaintiff argues that the Magistraladge referenced objective findings by Dr. Anakwe

and Dr. Avart that were not relied upon by the ALJ. (Pl. Objs. at Bftej) reviewing the
record, this Court finds thaertainobjective findings of Dr. Anakwe referenced by the
MagistrateJudgewere not specifically mentioned by the ALJ. Howeviee, ALJdid consider
this evidence in her Repoffa]fter careful reviewof all of the evidengd conclude the claimant
has not been under a disability within the meaning of the Social Security Act. . . .” (Admin. R
43.) (emphasis added). The ALJ was majuired “to make reference to every relevant treatment
note,” given the volume of medical records contained within the re€ardnoli v. Halter 247
F.3d 34, 42 (3d Cir. 2001). The ALJ’s, the Magistrate Judge’s, and even this Court’s, citations to
findings by Dr. Anakwe and Dr. Avatthat were not specifically referenced in the ALJ’s Opinion
are appropriate so loragthese findings were part of “all of the evidence” available to the ALJ.
The Court finds thahe record relied upon by the Magistrate Judge was the same as that relied
upon by the ALJ. The Court finds no error.

3. The Magistrate Judge’s consideration of Riintiff’'s noncompliance

with hypertension medicationwas appropriate when determining Plaintiff's

credibility .

Plaintiff argues that the ALJ did not consider the noncompliandeléamtiff's

credibility. (PI. Objs. at 6 (citing R&R at 2R1.)) After reviewing the ALJ’s consideration of
Plaintiff's non-compliance, te Court finds that the ALJ digtview Plaintiff's noacompliance
for the purpose adetermining Plaintiff's credibility. The ALJ’s mention of Plaintiff's non
compliance is embedded anlengthy paragraph discussing Plaintiff's credibility. (Admin. R. 50.)
The ALJ notes that while Plaintiff testified that Spentwenty-four hours a day in bed,
Plaintiff also testified that she attendddrcotics Anonymous (“NA”) meetings three times a
week.(Admin. R. 50.) The ALJ subsequently notkdt while the record confirms Plaintiff's
high blood pressure, the record also indicates Plaintiff's non-compliance withdngiert

medications. (Admin. R. 50.) After considering this conflicting evidence, the aidlwded that
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Plaintiff's statements concerning the intensity, persistearu limiting dfects of her symptoms
were not crediblgAdmin. R. 50.)

Thereforethe Court finds that Plaintiff's notompliance was considered by the ALJ to
determine Plaintiff’'s credibilityThus, the Court finds no error in the Magistrate Judge’s
statement tha{tlhe ALJ properly considered plaintiff's noncompliance as one factorimglab
plaintiff's credibility.” (R&R at 21 (citing Admin R. 50.))

C. The Magistrate Judges interpretation of the requirements related to Drug

and Alcohol Addiction (DAA) analysis wee proper.

1. The ALJ was not required to conduct a DAA analysis because the
ALJ did not make an initial finding of disability.

Plaintiff argues that the Magistraledgés interpretation of the requirements related to
the DAA analysis were impropdiPl. Ofs. at 45.) Plaintiff argues that the Magistraledge
stated that a DAA analysis was not necessary because the evidence does netliradicat
claimant used drugs for a consecutive period of twelve months and because the ALJ did not
make an initial findag of disability. (Pl. Objs. at 4Blaintiff argues thabothrationalegeflect a
misunderstanding of the DAA requirements. (PIl. Objs. at 4-5.)

The Court disagrees. The Magistrate Judge correctly interpreted the DAAti@TsI
Section 404.1535 states, in relevant pdfiweé find that you are disabled ahdve medical
evidence of your drug addiction or alcoholism, we must determine whether yguadttiction
or alcoholism is a contributing factor material to the determination of disabil@yC.E.R §
404.1535 (emphasis added). Thyg,i' cases where there is evidence of drug addiction or
alcoholism, the ALJ first performs the normal fiseep analysis to determine if the claimant is
disabled. 20 C.F.R. 8 416.935(a). Assuming he concludes that she is disabled (including any
impairment attributable to DAA), he then performs a second analysis to detdimaieffects of
drug or alcohol abuseDavis v. Astrug830 F. Supp. 2d 32, 38 (W.D. Pa. 2011). Giventtieat
ALJ found Plaintiff to be “not disabled,” the ALJ was not required to conduct a DAAsasaly
The Court finds nerror.

2. The ALJ was not required to consider Plaintiff's substance abuse and
related effects.

Plaintiff argues that the Magistraladge improperly stated that the ALJ did not err in

failing to develop the record regardiRtpintiff’'s allegedschizophrenia and substance abyge.
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Objs. at 5-6.) While the record does contain Plaintiff's suggestion to a physiatahé “only
time she has been psychosowith drug usé,(Admin. R. 545, Plaintiff's seltdiagnosis cannot
be considered as objective medical evideBesMcClease v. Comm'r of Soc. S&009 U.S.
Dist. LEXIS 101190, at *27 (E.D. Pa. 2009) (“Docwriotes that are ‘simply a recitation of
[claimant's] own subjectiveomplaints’ and uncorroborated by physical examination are not
objective medical evidencg.{quotingHatton v. Comm'r of Soc. Set31 F. App’'x 877, 879
(3d Cir. 2005)). The ALJ was not required to consider Plaintiff's substaecanasits effects
because themas no objective medical evidence that sugggshatPlaintiff suffeedfrom a
substanceise disorder or schizophrenia.

Plaintiff alsoargues that the ALJ failed to attempt to develop the rex®td her alleged
substance abuse and related effants cites tdreefer v. Barnhast326 F. 376, 380 (3d Cir.
2003). (PI. Objs. at 5-6Reeferheld that an ALJ owes a duty to develop the recoepto se
claimant. 326 F. at 38®laintiff was represged bycounsel and did not proceptb se (Admin.
R. 43.) The Court finds no error.

D. Denial of Plaintiff's request for remand for consideration of new evidence

was proper.

Plaintiff argued that remand was warranted¢onsider additional evidend®l. Objs. at
7-8.) The Court disagrees and finds no error.

1. Legal Standards

“When a claimant seeks to rely on evidence that was not before the ALJ [at theetime th
ALJ issued its decision,] the District Court may remand the case, but only whdaithant
saisfies the burden of showing good cause why that evidence was not presented to the ALJ.”
Fouch v. Barnhart80 F. App’x 181, 186 (3d Cir. 2003) (holding that submission of apage
letter in which Plaintiff's physician states that Plaintiff was “totalhy permanently disabled”
did not satisfy the good cause requirement where Plaintiff failed to stateason why such
evidence was not presented at a time it could have been considered by the Algiy&tithews
v. Apfe] 239 F.3d 589, 594 (3d Cir. @D)). In addition, Plaintiff must also demonstrate that the
evidence which Plaintiff now offers is new and matefsale Matthew<39 F.3d at 594An
implicit materiality requirement is that the new evidence relate to the time periothifdr

benefits were denied, and that it not concern evidence of aaladaired disability or athe
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subsequent deterioration of the previously non-disabling tiondi Szubak v. Sec’y of Health &
Human Servs.745 F.2d 831, 833 (3d Cir. 1984) (emphasis added).
2. Remand for consideration of the April 8, 2013 X-ray was not
necessary.

Plaintiff argues that thease should be remanded for the ALJ to consider an April 8, 2013
X-ray showing “pronounced loss of disk height at L3-4 with marked irreguldrityecendplates
as well as extensive sclerosis of both vertebrae.” (Pl. Objs8 atPlaintiff argues that ghhas
suffered from degenerative disc disease since 2009 and that MRIs currenttjeimcevirom
2009 provide evidence of this degenerative disease. (PIl. Objs. at 8.) However, Piglaiffse
that because “[d]egenerative disc disease develops slowly over time,” the ragw provide
context to Plaintiff's 2009 MRIs already in the record. (PI. Objs. at 7-8.)

In 2009, the ALJ reviewed the MRIs then in evidence. The ALJ foundPthattiff
suffered from degenerative disc disease of the lumbar and cervical(#uinen. R. 46.)

However the ALJ concluded that Plaintiff’'s impairment did not constitute one of the listed
Appendix 1 impairments. (Admin. R. 4&)aintiff nowargues that because the impairment
allegedly worsened, as purportedly shown in the 2013 X-ray, the ALJ’s 2009 detesminati
should be reevaluated with the benefit of hindsight.

Such evidence fails to meet the materiality requiremiém.2013 Xray evidence
showing the alleged “subsequent deterioration” of Plaintiff's degeneratvaliease does not
render the “previously non-disabling condition” suddenly disabBegSzubak745 F.2d at 833.
Theevidence is not material. The Magistrate Court made no error.

3. Remand for consideration of the July 3, 201progress note and the
January 16, 2012echocardiogramwas not necessary.

Plaintiff argues that the Magistraladge should have remanded to allow the ALJ to
consider the progress note dated July 3, 2012 and echocardiogram dated January (Hd, 2012.
Objs. at 8.)These studies relate to the alleged worsening of Plaintdfdiac functioningThe
ALJ did consider Plaintiff's claims for chest paijtsit found that such impairments did not rise
to the level ofdisability. (Admin. R. 49-50.) The 2012 progress note and echocardiogram
evidencedo not render the “previously non-disabling condition” suddenly disaliegSzubak
745 F.2d at 833. Evidence showing a worsening of a previously non-disabling condition is not

material The Magistrate Court made no error.
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V. Conclusion
For the reasons set forth, the Court addptige Reuter's R&R and affisrihe decision
of the Commissioner.
BY THE COURT:

/s/ C. Darnell Jones, I

C. Darnell Jones, II J.
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