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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOSHUA TAYLOR, :
Plaintiff : CIVIL ACTION
V. : NO.: 13-2241

POLICE OFFICER LARRY SHIELDS,
Defendant

MEMORANDUM OPINION

DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE June 19, 2017

l. INTRODUCTION

Presently beforghe Court isPlaintiff Joshua Taylor'sMotion for New Trial and
accompanying memorandum (Doc. No. 8%). Br.”), Plaintiff's Supplemental Brief isupport
of Motion for New Trial(Doc. No. 112)PIl. Supp. Br.”), Defendant’s Response in Opposition
(Doc. No. 98)("Def. Br.”), Defendant’s Supplemental Response in Opposition to Motion for
New Trial (Doc. No. 113)“Def. Supp. Br.),* Plaintiff's Supplemental Brief Regarding the
Applicability of Los Angeles v. Mendéa the Instant Case and Pending Motion for New Trial
(Doc. No. 118), and Defendant Police Officer Larry Shields’ Reply in Oppositiofaiatif's

Second Supplemental Brief Upon Plaintiff's Motion for New Trial (Doc. No. 19)pon

! On December 5, 2016, Plaintiff filed a Motion for New Trial. (Doc. No. 95.) rAfe
extension was requested and granted, Defendant filed his response on Dece2iBs.AQoc.

No. 98.) On January 13, 2017, the Court entered an Order providing Plaintiff the opportunity to
supplement his motion seven days from the receipt of the fuliripteand trial transcripts and
providing Defendant fourteen days from the filing of the supplemental briefing to respond.
(Doc. No. 102.) In accordance with this Order, Plaintiff filed his supplementéloorislarch

3, 2017 and Defendant filed his supplemental response on March 1D, 28d4Doc. Nos. 112

and 113.

% See infran.7 for a discussion on the supplemental briefings conce@itpgf Los Angeles,
Californiav. Mendez2017 WL 2322832 (U.S. May 30, 2017).
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consideration of the materials presented and the extensive oral argument Ky 5 2017,
and for the reasons set out within this memorandundemgPlaintiff’'s motion.
. BACKGROUND

This was a civil case arising out of a shooting which took place on April 25, 2011, at
Plaintiffs homeon Worth Street, Philadelphiavhere Plaintiff Joshua Tayloi(*Plaintiff” or
“Taylor”) was shotand seriously injuredby Defendant Police Officer LarryShields
(“Defendant” or “Shields”) At trial, Taylor claimed that Shields used excessive fdige
pursuing him into his home and shiogthim in the chest in front of his family. Taylor sought to
recover damages against Shields for violating his Fourth Amendment right to beofreanf
unlawful seizure of his person brought about by the shooting. Shields argued that thegshooti
was justfied by Taylor confronting himin the doorwayand pointing a gun directly at him.
Taylor now seeks the entry of an order granting him a new trial asssetnegal claims of trial
court error.

The evidence in thiexcessive force claim wagsesentedo an eight person jury from
November 1to November 4, 2016 Closing arguments, jury instructions, and jury deliberations
took placeon November 7, 2016. The jury returned a verdict for Officer Shields, findingithat
use ofexcessive forcavas justified Taylor's new trial motion has followed and is now ripe for
resolution.

1. LEGAL STANDARD —MOTION FOR A NEW TRIAL

It is well settled that théordering of a new trial is committed to the sound discretion of
the district court.”"Bonjornov. Kaiser Aluminum & Chem. Cotpr52 F.2d 802, 812 (3d Cir.
1984) Fed. R. Civ. P59a) sets forth the grounds under which motions for new trial may be

considered. It provides in relevant part:



(1) Grounds for New TrialThe court may, on motion, grant a new
trial on all or some of the issues . . . as follows:

(A) after a jury trial, for any reason for which a new trial
has heretofore been granted in an action at law in
federal court

Fed. R. Civ. P. 59(a)In consideringhe merits ofa motion for a new trial based on asserted
error of law,as herethe court mustietermine whether an error was mauhelif so determine
“whether that error was so prejudicial that refusal to grant a newwniald be ‘inconsitent with
substantial justic€.’ Farra v. StanleyBostitch, Inc. 838 F.Supp. 1021, 1026 (E.D.Pa.1993)
(citing Bhaya v. Westinghouse Elec. Corp09 F.Supp. 600, 601 (E.D.Pa.1989The district
court shall be given “wide latitudehimakinga determinationwhere“the reason for interfering
with the jury verdict is a ruling. . thatinitially rested within the discretion of the court such as
an evidetiary ruling or jury instruction.”Kiss v. Kmart Corp.2001 WL 568974, at *1 (E.D. Pa.
May 22, 2001)citations omitted)Ries v. CSX Transp., InR000 WL 377509, at *1 (E.D. Pa.
Mar. 29, 2000).
V. DISCUSSION

In his motion,Taylor assertghat the Court erred iexcludingcertain evidencehich he
offered based on his view that it pertained to thdifigations and reliability ofdefense expert
Dr. Jonathan Ardeand further erred bgermitting the jury to hear thestimony of Dr. Arden.
Taylor alsocontends that the Court erred in issuing conflicting rulings regarding the tise of
Philadelphiapolice department’'sff-duty policy, Memorandum 98, during trial. We discuss
the issues concerning Dr. Arden first.

A. Dr. Jonathan Arden

We begin bysetting outsome background regardin@r. Arden, his credentials, his

report andhow Shields proposed taake use otertain impeachmemvidence in the cas@e



next considerTaylor’'s procedural objectiomoncerning his earlier motion in limine to preclude
the testimony of Dr. ArdenWe thenreview Taylor's substantive objectionsoncerning Dr.
Ardenis qualifications methodology, and opinions.
1. Background and Context

On November 28, 2015, within the parameters of the Court’'s scheduling Shielids
supplemented hiRule 26 disclosures bigentifying Dr. Jonathan L. Arden, M.Da forensic
pathologist, ag defensdorensics expertDoc. 521, Exh. A, at 2.) Defensecounsel attached
Dr. Arden’s curriculum vitag“"CV”) andthe subject matter of his proposed evidetxehe
disclosure. Id.) On May 11, 2016, Shields served Dr. Arden’s report on counsé&l&omtiff.
(Doc. 521, Exh. C, at 282.) ShieldsofferedDr. Ardento testifyaboutthe gunshot wound to
Taylor. (Id. at 28.) Specifically, Dr. Ardecomparedthe two different scenarios offerday
Taylor and Shields in order to determine tomsistencyof their account®f the shootingwith
the trajectory of Taylor'gunshot wound.ld.)

Dr. Arden’s CV showed that mompleted a medical residenicyanatomic pathologgt
New York University from 198@o 1983.(Doc. No. 521, Exh. A., at 8.)He received training in
forensic pathology at the Office of the Chief Medical Examiner for the Sta#aofland from
1983 to 1984(ld.) He came to becertified in both specialties by the American Board of
Pathology, and is licensed poactice medicine in five state@dd. at 9.) Hehasalso published
articles and lectured on forensic patholo@y. at 1012) He worked for twenty years as a
governmenemployed medical examiner, including five years as the Chief Medical Exaafiner
Washington D.C(“WOCME") (Id. at8.) He currently provides consulting services in forensic
pathology and medicine, and has a fhane appointment as a forensic pathologist in the Office

of the Chief Medical Examiner for the State of West Virginid.) (Dr. Arden has testified over



800 times as an expert witness, “concerning the determination and analysigtofr&jelctories
within bodies, including the assessment of the relative positioning between adytire person
shot by the guni (Doc. Na. 52-2, Exh. E, at 6, 7).

In this caseDr. Ardensought to determine which version of the shooting was consisten
with physical evidence dfhe trajectory of the bullet: Taylés claim that he was lying on the
ground when Shields shot hion Shields’claim that Taylor was standing upright pointing a gun
at him when he shot(Doc. No. 521, Exh. C., at 28.) Dr. Arden explained that a review of the
CT scan taken ofTaylor on May 4, 2011, revealedhat the bullet enteredhis body
“approximately at his xyphoid, which is the front surface of the body, and canesttorhis
right-rear ribcage, at a level slightly lower (i.e., closer to the feet) than treneatpoint, so the
trajectory wasbackward to the right, and downward, relative to the bodyd.)((emphasis
added). Dr. Arden further explaindidat in addition to this CT scan, he also considered the
approximatedistancebetween the gun antaylor, the angle at which the gun was pointed at
Taylor, the depth ofTaylor's torso, and the height of the gun above the floorthe@ngulation
relative to the floor of the front dfaylor's torso. (d.) Using these factors, Dr. Arden created the

following diagram ofa sideview of the shooting scenario as offeredTaylor.

(Id. at 31.) Dr. Arderopinedthat under thescenariooffered byTaylor, the bullet trajectory

would have traveled in an upward angle relative to his petich, heopinedwould havebeen



contrary to the downward trajectooy thebullet path inTaylor’s torso (Id. at 29.) He explained
that:

In fact, aninformal, common sense approach to this scenario yields

the same result . . . . Both by the common sense approach and by

manipulating the factors in the scale diagram, the target surface of

the front of the body would have to be sitting up at nearly 90°

angle in order to create a downward trajectory of the gunshot

wound.
(Id.) In short, heconcludedthat while Taylor’s version of the shooting would beconsistent
with the objective medical evidence of his gunshot wound, Shields’ version was congititent
the objectiveevidence(Id.)

2. TheTimeliness of Plaintiff'sMotion in Limine to Bar Dr. Arden

Before consideringhe substantive objections presented hylor, we address the

procedural posture of this motion. On December 21, 2015, the Court issued an amended
Scheduling Order, stating that “[a]ll . Daubertmotions shall be filed no later thdane 20,
2016" (Doc. 37, 1 3 (emphasis in original).) On May 11, 2016, Shields servéddbereport
on Plaintiff's counselSeeDoc. 52-1, Exh. C, at 250n September 30, 2016, oviiree months
afterthe June 20, 2016 deadlifigylor filed his motion inlimine seeking tgreclude the
testimony of Dr. ArdenSeeDoc. 48. Themotionfailed toaddress its delayed filing. On
October 11, 2016 hieldsfiled a response to the motion seeking to dismiss it, in pertinent part,
as untimely. (Doc. 52, at 2.) On October 13, 20Egjor filed a reply arguing that the Court, in
its gatekeeper function, h#ge authority to consider limine motions at damye. (Doc. 57, at 3-
4.) Tayloralso argued that it sought relief not only base®anbertbut also upon Fed. R.
Evid. 401 and 403. (Doc. 57, at 3-4.) On October 21, 2016, after consideration of the extensive

briefing by the parties as well as the oral argument before the Courtoine®20, 2016, and for

the reasons discussed at oral argumeatgenied th motion (Doc. No. 72.) We explained that



the motion was out of time arnldat Taylor failed to set out any “good cause” or “excusable
neglect” for that untimely filingSeeFed. R. Civ. P. 6(b)(1) and 16; Doc. No. A®e alsonoted

that the concerns raised bgylor could be appropriately addressed on cross-examination of Dr.
Arden. (d.) We elaborated on this point in the oral argument, stating that despite the untimely
filing, we still reviewed the report and concerns raised dyldr and concluded:

| have to conclude that if the answer was that anything can
come [in] — you know, regardless of how frivolous the expert
opinion might be, regardless if it was absolutely classified
based upon junk science, that doesn’t sound right tme. But to

the contrary, | can’'t have we can’t have lawyers just, you know,
ignoring the Rule 16 order, and the timing and the consequence of
the Rule 16 orders. They're there for a reason . . . you had the
report for several months before the deadiliae . . . [and it]
wasn'’t provided until somewhat later. I'm inclined to allow them
to go forward with respect to Arden, and | also think that there’s
from what I'm seeing from the review of the report and the

way in which you addressed it in the papes, that those things

that you — those questions that you raised . . . are questions
that could very effectively be raised by way of cross
examination.

(Doc. No. 112, PI. Supp. Br., Exh. 2, at 15) (emphasis added).

Taylor argues that the Court should not have denied his untimely motion in limine on
procedural grounds. (Pl. Br. at 29.) We are unable to accept this proposition as weat will
ignore the significance of case managenaemt the benefits it bring® the litigation process.
The Third Circuit has explained th&scheduling orders are at the heart of case management. If
they can be disregarded without a specific showing of good cause, their utilibevgéverely
impaired.” Koplove v. Ford Motor Co 795 F.2d 15, 18 (3d Cir.1986)At the same time, we
acknowledge our responsibility to make certain that evidence to be presented befarg the
calling for expert opinions must be properly vetted and must meet the requiremeats &. F

Civ. P.702. We will not rest our determination heselely upon the procedural deficiency of



Taylor’s failure to present hi®aubert motion in a timely manner. While we undertook this
responsibility prior to ruling on the motion in limine, as detailed by my exptanabove during
the oral argument, we take this opportunity to more fully detail our reasoning orsti@s is

3. Substantive Objections

Taylor presentstwo separate but related substantive arguments regabdingrdens
proffered testimony In his post trialmotion papers, he first asserts that he shoule leeen
given the opportunity to question Dr. Arden in front of the jury regarding his mismanaigeine
and departure from th&/OCME on the premise that such information wasevant to Dr.
Arden’s qualifications under Rule 732 Taylor then asserts thddr. Arden was not qualified
underDaubertand Rule 7020 testify regarding ballistics, his methodology was not reliable, and
his testimony did not assishe trier of fact. We setout each argumertere provide Shields’
response, andonclude withour analysis of the issues.

a. Dr. Arden’s Tenure At The WOCME

With respect to his first argumerfaylor asserts that a “new trial is warranted because
the jury should have heard evidence pertaining to Dr. Arden’s departure fr¢v[REME and
his mismanagement of tfie/]OCME.” (PI. Br. at 13.) The proffered evidence covered:

1) Arden’s mismanagement of thBC Office of the Chief
Medical Examiner, including mishandling of bodies, violations
of applicable local laws, maintenance of hazardous facilities,
failure to make legallyequired reports, and failure to properly
conduct autopsies according to applicable standards and

practices;

2) Allegations of sexual harassment against Dr. Arden’s
employees;

% We also note that when Taylor filed his motions in limine did not raise this issue.
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3) Allegations of race and religious discrimination against Dr.
Arden by Dr. Arden’s employees and by members of the
general public whose family members had passea;

4) The circumstances regarding Dr. Arden’s departure from the
DC Office of Chief Medical Examiner, whereby Arden was put
on administrative leave and then resigned.
(Id. at 89.)

Taylor asserted thahis information was relevant to Dr. Arden’s qualifications and his
credibility under Federal Rules of Evidence 702 and @B.at 1314.) He explainedhat
Shields’ counsel used Dr. Arden®8/OCME experience to paint him as “supremely qualified”
and that the Cousrrred by precludingaylor from quesibning Dr. Arden in front of the jury as
to his management of th&VOCME and the reasons for his resignatiorid. @t 13.) Taylor
states: “[t]he jury was entitled to know that Dr. Arden was instead aadisgjmedical examiner
who was forced dwof the biggest job he ever had, who had mismanagdtMjeCME and had
violated DC laws in doing so, and who now cannot even get -éirhdl medical examiner job
and is instead relegated to being a-iare examiner in West Virginia.ld.) Moreover,Taylor
goes on to assert that Dr. Arden’s lack of qualificat®obolstered by the fact that his methods
were “inherently unscientific,” and that “they contradicted the testimonRrofKhan— who
stated that the bullet curved inside Plaintifand Lt. Nolan— who testified that they were not
able to determine Taylor’s body positioning due to the lack of an exit woudddt(14.)

Taylor expandshis argument, stating th#tte profferedevidence “bec[ame] even more
important when consideringyé stakes of Dr. Arden’s testimonylti(at 15.) Taylor asserts that
Dr. Arden was pivotal to the defense as the case centered on a factual-dispeteerTaylor

was standing or lying on the ground when Shields approached himd Shieldsbnly evidence

supporting his version of the evemss Dr. Arden’s testimonyld.) As such,according to



Taylor, Shields’chief strategy was to make Dr. Arden seem “supremely qualified and reliable.”
(Id.) Taylor argues that if the jury haldeardhis intended questioning of Dr. Ardeit,would

have undermined Dr. Arden’s qualificatiorad thejury would have notaccepted the evidence
presented as reliabfe(ld.) He asserts that the jury was entitled to know whether he left
voluntarily, if he was forced to leave, and the circumstances involved in thgateas this was
relevant to the attack of Dr. Arden’s qualifications and his credibiliky. at 16.) Accordingly,
Taylor contends that there is a “substantial likelihdbdt the outcome of the litigation would
have been different had the jury heard this informatidd."at 1617.)

Shieldsresponds arguing that the “Court was well within its discretion to exclude that
evidence both because the issue was not raised and disclosed in a timely manneausediec
evidence was not relevant impeachment evidence.” (Def. Br. at 4.grgdesthat the Court
properly excluded the evidence on the grouth@ds (1) Taylorhad failed to previousldisclose
it; (2) it was not proper impeachment evidence under Rule 60& \{&s not relevant to the
subject matter of Dr. Arden’testimony and (4)under Fed. R. Civ. P403, its introduction
would have beerdistracting and confusing to the jury and its probative value wouldhan
outweigledits prejudicial effect(Def. Br. at 5.)

We agree with Shields. Our analysis focuses on whether we erred by not dogdide
evidence inour determination of whethdr. Arden should have been permitted to render his
opinion at all. We consider the questinst with respect to Fed. R. Evid. 702 and our

gatekeeper roléelhe Rule provideshat:

* Taylor's counsehlso notes that “although the Court chided Plaintiff's counsel twice . . . for not
raising this issue of Dr. Arden’s mismanagement and departure from OCMEheitGdurt
ahead of time, Plaintiff's counsel had no obligation to show its hand prior teectassnation.”

(Pl. Br. at 16.) He argues that Defendant’s counsel was aware of this isswelld@ntawe filed a
timely motion in limine if it felt the evidence should have been excluded but chose not to do so.

(1d.)
10



A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if:

(a) the expert’'s scientific, technical, or other specialized
knowledge will help the trier of fact to understand the
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert has reliably applied the principles and
methods to the facts of the case.

Fed. R. Evid. 702. We do not accept Taydoargumenthat Dr. Arden’s past conduct was
admissible because “[t]his information goes directly to Dr. Arden’s quatiibias, which inturn

also affects his credibility to the jury and his ability to render opinions on whichuthean
confidently rely.” (Pl. Br. at 13.) Dr. Arden was offered by Shieldsa forensic and anatomic
pathologist to provide an opinion about the trajectory of the bullet fired by Shielos. 321,

Exh. C, at 28.) We conclude that we did not commit error by rejecting the evidenbadsd
place in determining whether Dr. Arden was “qualified as an expert by knaylas#dl,
experience, training, ordecation;” whether his testimony will “help the trier &dct to
understand the evidena to determine a fact in issue;” whether his testimony is based on
“sufficient facts or datd;whether his “testimony is the product of reliable principles and
method,” andor whether he‘reliably applied the principles and methods to the facts of the
case.” See Fed. R. Civ. P. 702. Rather, it focuses upon Dr. Arden’sadministrative
responsibilitiesat WOCME. We fail to see how these difficulties come into play whenare
considering his role as a forensic medical examiner role where he unquestionably has
significant qualificationsSee infrgp. 4. Evidence pertaining to Dr. Arden’s ability to manage an

institution fails to address his qualifications aforensic pathologist Such evidence does not

11



provide any reason for why Dr. Arden would not be qualified to dfiopinion concerning the
trajectory of a bullet in a human body as it falsaddress his qualificatioms this area.

We also rejectTaylor's argumentunder Fed. R. Evid.608(b). The admission of
impeachment evidence is subject to the restrictegtsout in theRule, which provides in
pertinentpart:

(b) Specific Instances of Conduct.Except for a criminal
conviction under Rule 609x#insic evidence is not admissible to
prove specific instances of a withess’s conduct in order to attack or
support the witness’s character for truthfulness. But the court may,
on crossexamination, allow them to be inquired into if they are
probative otthe character for truthfulness or untruthfulnes®f:

(1) the witness; or

(2) another witness whose character the witness being
crossexamined has testified about.

Fed. R. Evid. 608(b) (emphasis added). Under Rule 608(b), “[t}he couranitsydiscretion
permit questioning about specific instances of conduct on-es@srination, but only if the
conduct is probative of the witness's character for truthfulness or untruthfulbeged States
v. Williams 464 F.3d 443, 448 (3d Cir.200@mphasis addedfed.R.Evid. 608(b). The party
may not however offer extrinsic evidence of the specific conddliams 464 F.3d at 448;
Fed. R. Evid. 608(b). In other words party may ask a withess on cresamination about a
specific instance of conduct probaiwf that witness'sharacter for truthfulness, bufi]f the
witness denies the conduct .the questioning party ust take the witness' answer[.Bnhdrade
v. Walgreengptioncare, Inc. 784 F. Supp. 2d 533, 536 (E.D. Pa. 20iiptingUnited States
v. Matthews 168 F.3d 1234, 1244 (11th Cir.1999)).Moreover, prior misconduct that is
otherwise permissible under Rule 608(b) must still pass the balancingf tBstie 403.See

Andrade 784 F. Supp. 2dt 536 (“If the condudss sufficiently prejudicial, however, it Mithin

12



the discetion of the court to precludeparty from even inquiring about the conduct on cross
examination, pursuant to Rule 403.
We find thatTaylor has failed tomeethis burden under Rule 608(lparticularly here,
where Fed. R. Evid. 403 is implicatedhe evidenc&aylor sought to introduce concerned such
matters as the manner in which bodies were stored aMWMOE€ME, the unsanitary and
overcrowded condition of the storage room where bodies were stored, the inadequacy of the
policies and procedures for conducting autopsies (including allegations of raceligialis
discrimination in the way bodies were handled), the ventilation in the histology lathand t
manner in whichwaste chemicals were stored and disposed of, a lack of statistical data and
annual reports on deaths and autopsies, allegations of sexual harassment, and tbiRoEsim
regarding Dr. Arden’s separation from MWEOCME. (Doc. No. 112, PI. Supp. Br., Exh. 8, at 14
21). We are unpersuaded that delving into these matters would be useful to estalrsles
character for truthfulnesSeeWilliams, 464 F.3dat 448; Fed.R.Evid. 608(b).
We tun to the introduction of evidence under Rule 608, whigltessarily implicates
Rule 403. As the Third Circuit explained:[tjhe Rule 403 balancing inquiry is, at its core, an
essentially discretionary onbat gives the trial court significant latitude to exclude evidénce.
Johnson v. Elk Lake Sch. Djs283 F.3d 138, 156 (3d Cir. 2002). The Rule provides:
The court may exclude relevant evidence if its probative value is
substantially outweighed by a danger of one or more of the
following: unfair prejudice, confusing the issuesisleading the
jury, undue delay, wasting time, or needlessly presenting
cumulative evidence.

Fed. R. Evid. 403 (emphasis addeWe precludedhe crossexamination of Dr. Arden based on

his past conduct at thR& OCME, as we concluded that in addition to the Rule 608 concerns, it

would have only confused the issues for the jury. Such evidence would have likely diverted the
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jury’s attention from the issue of Dr. Arden’s credibility as a medical practitioteerhis
credibility as an administrator. Dr. Arden’s conduct as a former adnaituswas not relevant
to hisscientific and forensiqualifications and the opinions he rendered.
We further point out the danger of unfair prejudice that could have resulted from
admitting the evidence. Unfair prejudice, under Rule 403, “ordinarily concerns the jyssibil
that evidence will entice a trier of fact toward some impermissible infereBpedr v. Fenkell
2016 WL 7474473, at *1 (E.D. Pa. Dec. 29, 2016). $pearcourt explained: “the concept of
‘unfair prejudice’under Rule 403 can encompass simple procedural unfairness, as where a party
reverses theories in the middle of trial and the opposing party would be prejudiaety dony
the lack of notice and an opportunity to prepare for the evideeity introduced.(Id.) We
note that hergre made a concerted efféotmaximize trial time before the jury. During the final
pretrial conference, | explicitly instructed counsel that
[l]t's quite important for all of us- all of us and your clientst
convince the jury that we’re serious about moving this thing along,
and apropos of thatwant to keep sidebar conferences to . . . an
absolute minimum I'm not going to say never but an absolute
minimum, and I'm going te-first question I'm going to ask you
if you call for a sidebar is why hasn't this [been] brought to my
attention . . . before, and there might be a good reason, but | hope
there’s not a good reasdiecause if anybody’s got something
they think they’re going to put on that's not part of what was
covered they better talk to me about it before Court or during
the . . . recess or before we reconvene after lunch. .

(Doc. No. 112, Pl. Supp. Br., Exh. 3, at 70-71) (emphasis added).

Despite this instructiorTaylor’'s counsefailed to dsclosetheir intent to introduce this
disturbingevidence of Dr. Arden’s prior conduct &hields’ counsel or to the Court. Rather,

Taylor’'s counselivaited until the last day of trial, during the cr@ssamination of Dr. Arden, to

offer the evidence. Wacknowledge thaBhields’ counsel may have been aware of such prior
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conduct, as counsel conceded to such knowledge during the sidebar. However, givereour earli
instruction and without prior notice t®hields’ counsel of its intended use so thia¢y could
prepare for the introduction of such evidence, we conclude that the decision to ekelude t
evidence under Rule 403 was appropriate. Taylor's colmagemany opportunities to disclose
the evidence before and during trial, they knew since the gwvious summer that Dr. Arden
would be an expert in the case, theywaited until the very last minute to present it. (Doc. No.
112, PI. Supp. Br., Exh. 8, at-2%.) Taylor's counsetould have vetted Dr. Arden months
before the trial and discoveredghnformation earlier. Theycould have even brought it to the
Court’s attention before the start of the trial that mornitde notedcounsel’sfailure to adhere
to this initial instruction during the sidebar: “Well first of all as I've told you gugreatedly |
wanted these kinds of issues called to my attention beforehand and now yeudit]jene with
the last witness in the trial and you raise this issud.’a 12.) WecannotacceptthatTaylor’s
counselfailed to understand that Shields wouwldject b this evidenceand that it would have
wastedjury time, as it did, to deal with the issueAs such, in accordance with the wide
discretion granted to courts under Rule 403, we affirm our decision to exclude this evidence.
Moreover, Dr. Arden denied any wrongdoing in the voir dire. Had this been presentedtbefo
jury, the defense would have sought to rebut the broad accusations, which would have pulled the
jury’s attentionfurther away from the principal issue in the case, mislead the jusytalvhat
they needed to focus on, acau®d confusion of the issues.
b. Dr. Arden’s Qualifications Under Fed. R. Evid. 702

In addition to his argumeninderRule 702,Taylor argues that “[a] new trial is warranted

because the Court erred in admittithg .. . testimony of Dr. Johnathan Arden, in which he

opined as to the trajectory of the bullet that struck Plaintiff.” (PI. Br. at 17.) FirstTaylor

15



argues that Dr. Arden was not qualified to testi$yto the areas of bullet trajectory and firearm
ballistics (Id. at 20.) He contends that a forensic pathologist, like Dr. Arden, lacks experience or
training in the areas of bullet trajectory or ballistidd.)( He explains: “[while Dr. Arden was
gualified to read and interpret medical testing 2EICT scans, he is not qualified to opine as to
anything related to handguns, shooting stances, bullet trajectorycghiygjonometry, scene
reconstruction, or ballistics”(Id.) Moreover, Taylor asserts that Dr. Arden’s diagram in his
reportdemongtateshis lack of “skill or knowledge greater than the average layman” as required
by Rule 702.Id. at 21.) The diagram, he explains, is “unsophisticated” as it includes stick
figures, bullets passing through a afimensional body, bullet lines that lfab account for
gravity, and round numbers indicating the height at wtitithelds fired the gun and the
height/angle of Taylos body when shotld.)

Second;Taylor argues that Dr. Arden’s methods were “not reliable, and instead rel[y] on
unfounded assumptions and guesses on his part, rather than accepted scientific mnactice
methods.” [d. at 22.) To beginTaylor asserts that Dr. Arden at trial and in his report could not
actually point to the final landingpotof the bullet nside his body, stating it was somewhere
between 1.6 to “approximately” 2.75 inches below the entrance wolthcat(23.) He also
argues that Dr. Arden merely estimated the deptiiayfor’'s torso and speculated as to the
bullet’s path inside his body when reaching his conclusidr). (Next, he states that even though
Dr. Arden is shorter and weighs less thiaylor, he guessed as to the angle thaylor was
lying on the floor by lying on his own office floodd() Taylorexplains that Dr. Arden’s fdire

set of opinions were premised on the fact that Taylor was shot at or near the xiphad drate

® His report, Plaintiff also assertéindicates his opinions are within a reasonable degree of
medical certainty, even though he is opining as to scientific areas of ballisticsbualiet
trajectory.” (d.)
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“he could not even tell the positioning of the xiphoid relative to the ground at theofime
shooting.” (d. at 9.) Moreover,Taylor argues that Dr. Arden was basing this opinion on CT
scans taken ten days after the incident and several surgkties. (

Taylor further asserts that Dr. Arden’s methodology is not reliable becauser@en A
assumed “that the angle at which the bullet travahsdie the body is automatically the same
angle in which the bullet travelled from the gun to Taylold” &t 23.) Such an assumption, he
states, contradicts the testimony of the treating physician, Dr. Kahn. RurthermoreTaylor
argues that there are mangys in which a bullet may change directions inside the body and that
“while Dr. Arden claimed that bullets always travel straight inside the human thoslyyas not
in his report and was contradicted by the testimony of Plaintiff's rebuttalteiXpa Kasaris,
who testified that hollow point bullets such as the one used on Taylor are desigriitehge
shape inside the human bodyld.j Hethen argues that Dr. Arden improperly assurSagklds’
shooting stance without knowing his height or viewing him shooting stance, and improperly
assumede and Shieldsvere standing at level heights even tho&geldstestifiedthathe was
on the front step when he fired the shad.)( Taylor goes on, stating that Dr. Arden drew
opinions based on his limited knowledge of trigonometry and geometry and that such an
approach at scene reconstruction fails the reliability standard Daddert (Id. at 24.) He also
contends that Dr. Arden’s conclusions, attempting to dispi@sdor’'s version of the events,
were “not mathematically sound” and his diagram was “wholly unreliablethasdiagram
assumed a scenario whélraylor was shot in the leg, not the abdon{amere he was actually
shot). (d.) Moreover, he argues that although it went beyond his medical background, “Dr.

Arden opined as to the angle and trajectory of the bullet, and the positioning of theuiaidi
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thereby reconstructing the scene, and basing his opinions with facts nadenca/’ (Pl. Supp.
Br.at7.)

Taylor also contends that Dr. Arden’s opinion fails to meet the factors for ifgjiab
underDaubert® (Id. at 26.) He explains that (1) Dr. Arden’s calculations cannot be tested as th
“approximations” were not based @ctual math; (2) his techniques have not been subject to
peer review as he is not a ballistics expert and he does not cite any publicatiopgod Bis
method; (3) there is a large potential for error as he guessed the numbers inrhia diag) the
underlying math is erroneouand(4) Dr. Arden’s assumption that the angle in which the bullet
travelled throughTaylor's body is automatically the same as the angle the bullet travelled
through the gun is not generally accepted in the ballistic commuiaity. (

Finally, Taylor asserts that Dr. Arden’s repalid notfit the facts of the case as required
under the final prong of Rule 702d(at 28.) He argues th#te diagram reflects a scenario
where he was shot in the leg rather than the abdomen and thataschnario is “entirely
irrelevant and is thus not helpful to the juryltd.(at 2829.) He further contends that to the
extent portions of Dr. Arden’s report were relevant, it should have been excluded undédRule
as the probative value of his report was “substantially outweighed by thee degnénich his
report is confusing, misleading, and impropeld. @t 29.) More specifically, he argues: “[tlhe
jury should not have been allowed to heaientific testimony by a nescientist, where
unscientific methods are used, facts are guessed, and round numbers consistetitby péace

of precise calculations.’ld.)

® The nonexhaustive factors are as follows: (1) whether the theory or technique canebe test

(2) whether the theory has been subjected to peer review; (3) whether there is a known or
potential rate of error; (4) whether standards exist for the application of tbey;tlaad (5)
whether the theory or technique enjoys general acceptaiitén a relevant scientific
community. (Pl. Br. at 26¢iting Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 593
(1993)).
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We rejectTaylor's argument. The Third Circuit has explained that “Rule 70Zyigh

governs the admissibility of expert testimony, has a liberal policy of admissibKignhnankeril
v. Terminix Int'l, Inc. 128 F.3d 802, 806 (3d Cir. 1998 amende@Dec. 12, 1997) The Rule
requiresthat (1) the proffered withess must be an expert; (2) the expert must testify about
matters requiring scientific, technical or specialized knowledge; anth€3gxpert's testimony
must assist the trier of fadd. To begin, wefirst assess whether Dr. Andavas qualified to
offer an opinion on the positioning of Shields and Tayhen the gun was fired. The Third
Circuit provides:

For a court to qualify a witness to testify as an expert, Ruke 70

requires the witness to have ‘specialized knowledggarding the

area of testimony. The basis of this specialized knowléckye be

practical experience as well as academic training and credentials’ .

. . . We have interpreted the specialized knowledge requirement

liberally, and have stated that this policy of liberal admissibility of

expert testimonyeéxtends to the substantive as well as the formal

gualification of experts.However, at a minimum, a proffete

expert witness . .must possess skill or knowledge gerahan the

average layman . ...
Waldorf v. Shutal42 F.3d 601, 625 (3d Cir. 199@hternal citations omitted) Dr. Arden’s
education, experience, and training far surpass that of an average layman. beplated a
residency in anatomic pathology, received training in forensic pathologyytiBedein both
forensic and anatomic pathology and licensed to practice medicine in five $tatdms
published articles and delivered lectures in these fields, he has worked for avgryeass as a
medical examiner, and he currently po®s consulting services in forensic pathology in
medicine and workgpart timeas a forensic pathologist in the Office of the Chief Medical

Examiner for the State of West Virgini®r. Ardenhasalsotestified over 800 times as an expert

witness “concerning the determination and analysis of bullet trajectories within bhodies
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including the assessment of the relative positioning between a gun and the persbntdy
the gun.” (Doc. No. 52-2, Exh. Eat 6 | 7) (emphasis added).

Onesuchcase, unantested bylraylor, wasMorfiah v. City of PhiladelphiaCiv. No. 13
cv-05995MSG, before Judge Goldber@d. at 1 8.) In that case, Dr. Arden opined as to
whether or not a decedent was pointing a gun at an officer when two ofiiedrtheir weapons.
(Id. atY 9.) One of the officers testified that the decedent pointed a gun at him, which is why he
fired his weapon(ld. at 11 1611.) The plaintiff, on the other han@rgued that the decedent
never pointeda gun at the officer.ld.) After reviewing the statement and testimony of the
officer as well as the forensic evidend®;. Arden opined that thevidence reveal the
decedent was pointing a gun at the officer. (Doc. Ne2,52xh. E, a7, § 12.) Heconcluded
that the path of the bullet from the “officer’'s gun entering the decedenit letween two of
his knuckles, striking the wooden grip thie gun the decedent was holding, and exiting at the
palm of the decedent’s hand was consistent with the decedent pointing the gun irctlendife
the officer.” (d. at ] 12.) Moreover, as Dr. Arden explained in ldgclaration, which was also
unconested byTaylor, “[w]ound ballistics is indeed a core component of forensic pathology,
which is the only medical subspecialty that routinely addresses such issdeat'[(25.) We
find that Dr. Arden’s extensiveeducationexperienceand training surpasses the threshold for
gualification set out by the Tid Circuit, specifically that “at a minimum, a proffdrexpert
witness . . must possess skill or knowledge gexatan the average laymamloe Coal Co. v.
Clark Equip. Co.816F.2d 110, 114 (3d Cir.1987)Dr. Arden’smedical background qualifie
him to opine as to the trajectory of the bullet inside the human body and his trainirgyessecf

pathologist, along with his extensive experience with gunshot cases, qualified himd@aspo
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the path of the bullet trajectaryAs such we concludethat Dr. Ardenwas qualifiedto offer an
opinion on the relative positions of Taylor and Shields at the time of the shooting.

Second, we next assess whether Dr. Arden’s opinion was reliable under Rulgnda2.
this prong,“an expert's testimony is admissible so long as the process or techreqeepgrt
used in formulating the opinion is reliablét re Paoli R.R Yard PCB Litig35 F.3d 717, 742
(1994) ¢iting Daubert 509 U.S.at589. The Third Circuit explains that the opinidimust be
based on the ‘methods and procedures of science’ rather than on ‘subjective belief or
unsupported speculation’; the expert must have ‘good grounds' for hes belief. Schneider
ex rel. Estate of Schneider v. Frj&820 F.3d 396, 404 (3d Cir. 200@juoting Paolj 35 F.3d at
742). We find thatDr. Arderis credentials- specifically, hisextensiveraining in anatomic and
forensic pathologyhis experienceas a forensic pathologistandthe more than 800 times he
testified as an expert witness about bullet trajectorigeflects his aptitude in this area and
establishes the credibility and reliability of his woreeDoc. No. 522, Exh. E, at 6, § 7Dr.
Arden’s methodologyvas simpy to compae the medical evidenosith thediffering versions of
the shooting offered by Taylor and Shieldg/hile Taylor argues that Dr. Ardemmproperly
conducted a scene reconstructiorarrive at his opinionDr. Arden specificallytestified thata
scene reconstructiomas:

[V]ery muchnot what | was requested to do or what | did do.
didn’t do a scene reconstruction or a shooting reconstruction.

| did a comparison between the known evidence of the gunshot
wound and the two different stories that wereprovided, given

the differences of relative positioning at the time of the
shooting and it’s really— it's a comparison of does the evidence
fit one or not, does it fit the other one or not, but this is not a
reconstruction . . . | am not opining as to their exact positions . . .

. | am talking about the relative positioning as one described it and
the other described it, the two being vastly different.
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(Doc. No. 112, PI. Supp. Br., Exh. 7, at 124 (emphasis added).Moreover, Dr. Arden
explained in his report that “[ijn fact, any informal common sense approach to tharisce
yields the same result . . . . Both by the common sense approach and by manipulatingrghe fact
in the scale diagram, the target surface of the front of the body would hbeesttiing up at
nearly a 90° angle in order to create a downward trajectory of the gunshot wdund.NQ. 52-

1, Exh. C, at 29.)

Furthermore, we find thafaylor was not prejudiced by admitting the report and
testimony of Dr. Arden as his counsgés given the opportunity to fully crosexamine Dr.
Arden such as to reveal any flawed assumptions or faulty analgg@sDdubert v. Merrell Dow
Pharm., Inc, 509 U.S. 579, 5961993) (“Vigorous crossexamination, presentation of contrary
evidence, and caful instruction on the burden of proof are the traditional and appropriate means
of attacking shaky but admissible evidefice.Taylor's counseleven presented a rebuttal
witness, Mr.William Kenneth Katsaris, a police practiseexpert, to undermine Dr. rAen’s
methodology and opinions. (Doc. No. 112, PIl. Supp. Br., Exh. 7, a2®% Mr. Katsaris
testified as to the path a .45 caliber hollow point bullet, such as the one that hit Taylor, takes
when it makes contact with a human bodg. &t 19596.) He explained that “[t|he bullet may
vary in its pathway.” I. at 197.) Mr. Késaris also testified that because there was no exit
wound on Taylor’'s body, this could complicate the trajectory because as the latketsit
“start[s] to rotate and m@vso that it's not in the exact positionld.(at 198-99.)

Taylor’'s counselalso presentethe testimony oDr. Mohammad Ifran Khan, the arall
trauma surgeon when Taylor wagspitaized, whotestifiedabout thegpath the bullet took inside
Taylor’'s body (Doc. No. 112, PIl. Supp. Br., Exh. 6, at®8) Dr. Khantestified that “the bullet

took a strange pathway. It went from his chest, into the abdomen, injured his liver, went back,
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took like a curve back into his chest, and then hit his right luhgdy.af 98.) He then stood up in

front of the jury and anatomically showed them where and how the bullet trafidleat 98.)

Dr. Khan also presentedrays to the jury showing where the bullet landed inside Taylor’'s body.
(Id. at 1006102.) He also testified that “bullets can travel the way they want. They ttese

are high velocity particles, sihey can hit a bone in the way and then can move in different
directions.” (d. at 105.) Finally, Taylor’'s counselagaintook the opportunity to undermiriay.
Arden’s methodology and opinion in his closing argument. (Doc. No. 112, PI. Supp. Br., Exh. 9,
at 5556 and 112.)

Moreover,Taylor's counsel also presented the testimony of Lieutenant Steve Nolan from
the Philadelpla Police Department, who testified that he was unable to detefiayhar’s exact
positioning at the time of the shooting because there was no exit wound. (Doc. No. 112, Pl
Supp. Br., Exh. 6, at 75.)ieutenant Nolan testified thae could only calculatan approximate
position because different witnesses gave different accqiohjs. Moreover, Lieutenant Nolan
went on to say that “Mr. Taylor sustained what'’s called a penetmgtinghot wound, that means
the shot that struck him stayed in . . . . It did not pass through [his body]. There were no points
of reference other than the osi@gle gunshot on his body.ld¢ at 76.) As suchhecause there
was no exit wound- and because the witnesses gave different acceuhtsutenant Nolan
concluded hevas unable to determine Plaintiff's position at the time the bullet struck thah). (

Given these reasons as wellRwle 702s “liberal policy of admissibility’ we conclude
that Taylor hasfailed to establish why the Court erred in its discretioratbbwing Dr. Arden’s

testimony See Kannankeri] 128 F.3dat 806 Moreover, Taylor also failed toraise any
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significant issue regarding Dr. Arden’s methodology thathasnot alreadyaddressedhrough

his crossexaminatiorof Dr. Arden’

! We also addres3aylor's argume concerning the diagram below depicting lullet

trajectories in this casethat Dr. Arden attached to his report:

v. Philadeiphia: Mr. Taylor's Shooting Scenario
Gunshots from 10 & 15 feet Distances

(Doc. No. 521, Exh. C, at 31.) Taylor argued several timethat Dr. Arden’s diagram was
unreliable as it was based bis limited knowledye of geometry and trigonometry and was not
“mathematically sound.” (Pl. Br. at Z81.) Taylorinsists that the diagram improperly reflects a
scenario where Plaintiff was shot in the leg rather than the abdoicheat.28-29.)

However, contrary t@aylor’'s understanding,hie diagrams simply a sideview of the
shooting scenario as offered bgylor —with him lying on the floor and propped up onelhow
facing the door when Shields shot him. Itwhkahe trajectory of the bullét fired from 4 feet
above the ground at distances of 10 and 15 feet away, toward a target which was 12 inches above
the ground and angulated28 degrees off the horizontalld(at 29.) The diagram was created
to show that under the scenafiaylor described, the budt trajectory would have been angled
upward relative to the body(ld.) Dr. Arden explained that Taylor'actual gunshot wound
trajectory was angled downwardstablishinghat Taylor's scenario was inconsistent with the
medical evidence of his gunshot wal. (d.) Shields’ account, howevethat Taylor was
standing and pointing a gun at him, was consistent with the evidence.

Dr. Arden andShields counselrepeatedly explained that, contraryTaylor’'s assertion,
the diagram was not a trigopnometric analysis and it did not purport to derive thettzatgle
Taylor’'s torso was from the ground during the incident or indicate the height or location of the
entrance woundAfter being asked on direct examinatizvhat the law of sines and cosines had
to do with his analysis, Dr. Arden responded:

It had nothing to do with my analysis, because | wasn’t
reconstructing using geometry and trigonometry, what a position
was or what an angle was. | was relying on the actual evidence to
set the scene as to positioning and angles . . . | was relying on the
medical evidence, | was relying on the prior testimony. | didn’t do
trigonometry to try to create or figure out an angle, so the law of
si[nes] and that kind of thindoesn’t play into what | did at all.
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Finally, we concludethat Dr. Arden’s expert testimony assisted the trier of fact as it was
relevant to resolving the conflicting scenarios offered by Taylor and Shields. r@en Aas
specialzed knowledge as a forensic pathologist and medical examiner which assistey e jur
interpreting and understanding the objective medical evidenc&awbr's gunshot wound.
Moreover, whileTaylor argues that Dr. Arden’s diagram reflects a scenario where he was shot in

the leg rather than the abdomen, we reject such an argument as incorrect andtificalelan

(Doc. No. 112, PI. Supp. Br., Exh. 7, at 124.) Dr. Arden also testified that in his diagram, “[t]he
location of the entrance wound is a given. That's something we know from the medical.records
It's not something tat | have derived or determinedld(at 143.)

Dr. Arden thoroughly explained at trial the purpose and dynamics of the diagram. He
stated that the distances of 10, 15, and 20 feet were consistent with the Defendampsotssc
as: “[a]t one point he said 15 feet, [and] at one point he said 10 to 20 feet.” (Doc. No. 112, PI.
Supp. Br., Exh. 7, at 142.) Dr. Arden assurBéeldshad the gun in a “typical shooting stance,
namely close to or slightly below shoulder height, for which [he] used fout (B@c. No. 52-1,
Exh. C, at 29.) Dr. Arden then explained:

[B]ased on the measurements of human bodies and taking my own
person onto the floor and propping up on an elbow and using a
ruler, I've determined that the front of the chest where the xiphoid
is, the actual entry point of thisullet would beroughly a foot
above the ground and the angulation of the torso would be
roughly 25 degreesAgain, you can shift these thing[s] a little

bit but it doesn’t change the end result, and therefore the basis

of my opinion.

(Doc. No. 112, PISupp. Br., Exh. 7, at 145) (emphasis added). Dr. Arden explained that even
after performing the analysis with the greatest distance of 20 feet awdgvesring the gun

even further to three feet above the ground, this only “magnifiedfeased}he effects of the
upward angulation of the bullet trajectorid.(at 142.) In other words, Dr. Arden stated that

You almost have to get him seated upright at 90 degrees . . .
whether you put the gun at four feet or three feet, whether you do
the 5, the 10, the 15, the 20 feet, you have to get him almost
upright before you can get to a downward trajectory relative to his
body, so all it does . . . [is] change the degree of upward trajectory,
but it will not change that it is an upward trajectory.

(Id. at 180.) The diagram wasgly a visual showing gunshot trajectories, which was helpful
for the jury to understand the science behind bullet paths. As such, we do not find any
significant issues with Dr. Arden’s testimony nor his diagram that wouldedaspinion to be
deemed unreliable.

25



reasonspreviously discussed. We alsoreject Taylor's assertion that Dr. Arden’sestimony
shouldhavebeen excluded under Rule 403 &sylor has failed to show how Dr. Arden’s report
is “confusing, misleading, or improper.”

B. Whether The Court Erred In Issuing Conflicting Rulings On The Issue Of The
City’s Police Officer Off-Duty Policy, Memorandum 98-1

We now turn toTaylor’'s argumentconcerning our rulingsvith respect to theise ofthe
City of Philadelphia’sOff-Duty Policy, Memorandum 98. We set out the parties’ positions
followed byour analysis. We conclude thBaylor was not prejudiced and deny a new trial on
these grounds.

1. Taylor's Algument

Taylor first argues that the Court erred in issuing conflicting rulings regarding éhefus
the off-duty policy. (PI. Br. at 3Q The offduty policy requires offluty officers to immediately
call 911 ando remain agoodwitness (PI. Br. at 3; citing Doc. No. 95, PI. Br., Exh. G, at2)
If the officer is getting involved, “the officer will clearly identify himself/hdite the parties
involved . . . by displaying identification card and/or badge, if practiGaePl. Br. at 31; Doc.
No. 95, Pl. Br., Exh. G, at ZTaylor explained that at the piteial conference and at the outset of
trial, the Court permitted the use of the policyd.)( However, “after Plaintiff's counsel had
referenced the policy in opening statements and began to use it in witness queshierQayrt
ruled during areak in the middle of questioning that it was changing its position and tiat 98
could not be used.’ld.)

Taylor next assers that the Court erred inltimately prohibiting the use of the policy
altogether (Id.) He points tBurger v. Mays176 F.R.D. 153 (E.D.Pa. 199a4™ Amendment
excessive force and search/seizure caberethe plaintiff sought to admit a police procedures

expert to testify that: (1) the defenddaited to follow police policy when he seized the plaintiff
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and (2) the defendant’s use of force was unreasonable. (Pl. Br. @tid3g Burger 176 F.R.D.
at 156).) The Court permitted the testimony and “found that the issue of whetlaeféndant
followed proper police procedures ‘is relevant to the jury’s determination that teaddet
unlawfully seized and assaulted the Plaintiff.” (PIl. Br. at &8r(g Burger 176 F.R.D. at 156).)
The Court found that the testimony would not be too confuinghe jury and wouldnot
intrude upon the jury’s role. (Pl. Br. at 3@t{hg Burger 176 F.R.D. at 156).)Taylor contends
thatsame rationale applies here, arguing that it

[W]ould have been helpful to the jury in establishing Shields’

willingness to ignore police policies and insert himself into a

situation, which shows his guip attitude towards proper police

procedure, and it also is relevant when considered in conjunction

with his other conduct and policy violations during the incident;

Shields epeatedly escalated the situation unnecessarily; by failing

to call 911 and instead inserting himself into the situation, by

attempting to grab Taylor, by chasing Taylor, by running into the

home, and finally by shooting Taylor.
(PI. Br. at 32.) Taylor assertghat Shieldsfailed to follow the policy as he did not call 911, did
not clearly identify himself, and even after th&hootingaccident did not call 911or five
minutes. [d.) This conducthe contends, “can be seen as evidence that he realized that he had
erred in shooting Plaintiff and panicked instead of calling 911 immediatédy).” (

Taylor explains that the effect of the Coartuling “severely prejudicedhim. (Pl. Supp.

Br. at 15.) His counsaditates that hbad relied on the Courtisitial rulings in creating his trial
strategy ancéccordingly promised the jury in the opening argument that such evidence would be

presented. I§d.) However, due to the change in rulings, counsel was prevented from using such

evidenceand was thus preiliced (Id.)®

8 At oral argumenbn May 15, 2017Taylor alsorequested that the Court defer its ruling

on the motion fonew trialuntil a decision was issued by the Supreme Court of the United States
in County of Los Angeles v. Mend815 F.3d 1178 (9th Cir.gert. granted in part sub nom.
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137 S. Ct. 547, 196 L. Ed. 2d 442 (201&aylor argued thaMendeavas applicable to this case
and that the Supreme Court’s ruling could have “significant ramificati@eeDoc. No. 118, at
1. InMendezthe Los Angeles County Sheriff's Department was notified by a confadenti
informant that &potentially armed and dangerous parckidarge had been seen at a certain
residence.’Cty. of Los Angeles, Cal. v. MengBo. 16-369, 2017 WL 2322831 *2 (U.S. May
30, 2017). Upon arrivabfficers searched the main house and two deputies searchzatkhef
the propertyld. The deputies were unaware that Mendez and Géareither ofwhom wasthe
parolee) were sleeping inside a shack on the back profgertyhe deputies opened the door of
the shack without a warrant or announcing themselksat *3. Mendez stood up holding a
BB gun that he used to kill insects in their honie. One of the deputies yelled, “Gun!” and the
two deputies started shooting, hitting Mendez and Garcia multiple ticheShe parolee was
never found.ld. Mendea and Garcia filed suiinder 42 U.S.C. 8§ 1983 bringing a warrantless
entry claim, a knoclandannounce claim, and an excessive force clamat *4. As relevant
here, be trial court foundhat the deputies’ use of excessive force was reasonableshuield
them liable under the Ninth Circuit’s provocation rule, “which makes an officdrenotse
reasonable use of force unreasonable if (1) the officer ‘intentionally kiessty provokes a
violent confrontation’ and (2) ‘the provocation is an independent Fourth Amendment violation.”
Id.; citing Billington v. Smith292 F.3d 1177, 1189 (9th Cir. 2002). The Court of Appeals
affirmed the use of the provocation rule to hold the deputies listadrdez 2017 WL 2322832

at *5. The Supreme Court then granted certiorari.

Following oral argument, the parties submitted supplemental brigfqugng the
applicability ofMendezo this caseSeeDoc. Nos. 118 and 119. Before the Court entered a
decisionon Taylor’'srequesto defer our ruling, the Supreme Court issued its decision on May
30, 2017 SeeCty. of Los Angeles, Cal. v. MendBo. 16-369, 2017 WL 2322832 (U.S. May 30,
2017). The Supreme Court delivered a unanimous opinion hdlthttpe provocation rule “is
incompatible with our excessive force jurisprudence. The rule’s fundanflemtas that it uses
another constitutional violation to manufacture an excessive force clainre whemwould not
otherwise exist.1d. at 6. The Court@es on to explain that “[a]n excessive force claim is a
claim that a law enforcement officer carried out an unreasonable seizurghtiarage of force
that was not justified under the relevant circumstances. It is not a claim thatanuséd
reasonhble force after committing a distinct Fourth Amendment violation . ld. &t 7. The
Court found that the provocation rule includes a “vague casual standard” and while the
reasonableness standard examined objective factors, the provocation rule implogesito
the subjective intent of the officers who carried out the seizldedt 9. As such, the Court
reversed and remanded the Court of Appeal’s decikloat 11.

In line with the Supreme Court’s ruling, wenclude thaTayloris barred fron invoking
the provocation doctrine to create an additional theory of liability agamsidsS.
Notwithstanding the Court’s ruling, we note tAaylor never even presented such a theory at
trial. Specifically, the claim presented to the jury was whelields’'use of deadly force was
reasonable, not whether an independent Fourth Amendment violation provoked Shields’ use of
force or was the proximate causeladylor’s injuries.
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2. Shields’ Response and The Court’'s Analysis

Shieldsresponds arguing that “the record clearly demonstrates that Plaintiff was not
prejudiced by the Court’s ruling at trial on the admissibility of thedotly policy.” (Def. Supp.
Br. at 3.) He asserts th@aylor's counsel(1) crossexaminedShieldson the content of the off
duty policy, (2) presented a rebuttal withess who testified about best police practice@)and
highlighted Shieldsfailure to follow such practices in his ciog argument.I.; citing Doc. No.
112, Pl. Supp. Br., Exh. 5, at @0, 97109, 12223, 13236, 14546, 153, 175, and 177; Doc.
No. 112, Pl. Supp. Br., Exh. 7, at-8@ and 4748; Doc. No. 112, Pl. Supp. Br., Exh. 9, at5b
and 112.) Moreover, hargwesthat the Court was within its discretion aditimately exclude
Policy 981. (Def. Br. at 8.) He points toMcKenna v. City of Philadelphi®82 F.3d 447, 461
(3d Cir. 2009), where the Third Circuit concluded the trial court did not abuse itetahisdry
excluding directives that would have “lead the jury to equate local policy ielsatwvith
constitutional violationsas this would have confused the issues for the jury.

We agree with Shields’ position and reject Taylor's argument which igmaresnly his
references to the policy earlier in the trial but d@ls®permission granted to Taylor to ratkese
pointsidentified in the directivallowing the jury to consider them ideading whether Shields
did or did not use exssive force. To begin, Taylor's counsel not onhgferenced but also
discussegolicy 981 in detailin his opening statement. (Doc. No. 112, Pl. Supp. Br., £xat
146.) Taylor's counsel himself notes this in his motion, quoting the following portion of his
opening statement:

But in deciding those facts you're going to decide a number of
things in addition to the testimony and credibilibyt of certain
policies that are in fact in effect as it relates to police officers.
.. They're tiained on doing certain things . . And one of those

things is the policy that relates to offduty officers. You're
going to see a directive that was in effect at the timeAnd it
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essentially states the following, and you’ll hear testimony from
it: That off-duty officers are not to engage if they think
something is wrong, if there’s a crime, when practical. So it's
not life-threatening at the time, and Officers Shields will tell
you when he saw him walking there, he wasn't threatened,
nobody was threaened. So what officers offluty are to do,
they’re to call 9-1-1 and be a good witness . . . . Also, as part of
that policy there are other things a police officer is tado . . .
and that is they are to identify themselves.So if they feé that
they needto engage, and Officer Shields felt that he needed to
engage, they are to show their badge, they are to show their ID
and that they are clearly, to clearly identify themselves as a
police officer.

(Id. at 145147.) We note that neither the Court nor opposing counsel interrupted or objected to
this rekrence in the opening argumemts such the jurywas wellaware thabff-duty officers
havea standard ofesponsibilitiegursuant to airective— specifically, policy 98-1.

Taylors counsehlsoexgicitly referenced the policy again 8hields’ crossexamination
beforethe Court ruled that the offuty police was itself inadmissible:

Q. --- is that correct? Now, so when you walked outside, or when
Josh was walking by you, and if | just turn on my phone here and
go 91-1, how long does that take?

A. Seconds.

Q. Exactly. And what you're telling me and telling this jury is
that what you're supposed to gmrsuant to policy, is to call 911,
but you had no time?

A. That's correct.

Q. That is correct. Nowwyith respect to policyregarding calling
911 when you're off duty do you recall in the policy that the
policy indicates thiayou are to identify yourself by showing your

badge and your ID, are you familiar with that?

A. Yes.

(Doc. No. 112, Pl. Supp. Br., Exh. 5, at 65 and 70.)
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Moreover, even after the Court’s ruling, Taylor's counsel tediously and at leragh
examinedShieldsas tothe substance of the edfiuty policy and whether his actions that day
conformed withthe responsibilities of offluty policers in situations such as the one involved
here.SeeDoc. No. 112, Pl. Supp. Br., Exh. 5, atBQ, 97109, 122123, 132135, 135136, 146,
153, 175, and 177Counsel even created a demonstrativeoaichn easel that he placed before
the jury where he werthroughthe events of thafternoonwith Shields andcighlightedeach
time he failed to call 81, show his badge, @xplicitly identify himself, as required by the off
duty policy. See ld. at 6170. The Court did not strike such notations from the record nor did
the Court instruct the jurors to disregard mention of the policy.

Taylor also presented police practices expert, Ken Katsaris, to testify regarding the best
practices of an oftluty police officer. (Doc. No. 112, PI. Supp. Br., Exh. 7, at3@nd 4748.)

The testimony delved into the practices required byPthigadelphia Police Departmefar off-
duty police officers-i.e., calling 911, remaining a good witness, and identifying yourself as an
officer -- and then Mr. Katsaris provided his opinion as to whe8taelds’ actions were in
conformity with those practices on the day in questidh) (In closing argumentJaylor’s
counsel again highlighted th&hieldshad time to call 911, to show his badge, and to identify
himself to Taylor (Doc. No. 112, PI. Supp. Br., Exh. 9, at®y 112.) Finally, we alsonote
that in the charge given to the jury, the Court made specific mention to applidatilgygbolice
officer “polices and directives”:
Now you’'ve heard evidence during the trial about certain

police department policies and practices concerning theumb of

the officers, here relating to Officer Shields use of his firearm in

the situation as it presented itself to him at the time of the shooting.

You also heard some references to policies and directives

applicable to officers who are off duty . . . Now, you may

consider whether the officer's conduct, such as you find the
conduct to bewhether or not it was in conformity with proper
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police practices and procedures.You'll recall Mr. Katsaris on

the side for the Plaintiff and Mr. Ryan for the Defants for

testimony on some of these points.

So while you may consider whether the conduct was in

conformity with police policies or practices but | charge you

that even if you were to find that his conduct was not in conformity

with proper police practices and procedures, you may not conclude

from that failure to conform to proper police policies, practices,

and procedures automatically gives rise to a violation of Mr.

Taylor’'s Constitutional rights.
(Id. at 3637). Given this extensive questioning and presentatio &ylor's counsel of the
substance of the offiuty policy,the ealier referenceof such a policy, and the mention of an-off
duty policy in the jury chargeye conclude thataylor was not prejudiced bgny conflicting
rulings regarding the off-duty policy.

Accordingly, while we ruled that the offluty policy was itself inadmissibleTaylor took
full advantage of the opportunity to develop these elementauthabntained withinthe policy.
As Shieldscorrectly pointed out in his response, “Plaintiff's relianceBamger v. Mayss not
helpful to him because iBurger, the Court allowed testimony about police procedures that was
directly relevant to the core issues in the cassasonable usd torce and proper techniques for
apprehension.” (Def. Br. at 4.) The core issue in this case was wittiedds’ use of deadly
force was reasonableAs Policy 981 focused on whethe8hieldsshould have called 911
remained a witness, or identified heetf, not whetherShields’ use of force was reasonabie,
was not directly relevant to the core issigeeDoc. No. 112, Pl. Supp. Br., Exh. 5, at-88
(noting at sidebar that the use of the directives is limited to questions cogcénri use of
force).

We hold to that position and are supportedMmKenna v. City of Philadelphj&82 F.3d

447, 461 (3d Cir. 2009)where the Third Circuit heldthat it was within the trial court’s

32



discretion to exclude evidence of police directives in a civiitagase. It explained that “the
[trial court] concluded thahe directives had the potential to lead the porgquate local policy
violations with constitutional violations, and that this risk of confusing the issues rsiddgta
outweighed the directives’ probative valiWée do not find that in making this determination the
Court abused its discretion.td() We explainedsimilar concerns duringhe sidebarfor our
ruling to exclude policy 98-1:

For you to raise questions with respect to whether or not itwas

you know, what he might have done, whether he could have done

other things, so forth and so on, | think that's perfectly fine. But as

you know, as you well knowthe issues with respect to

compliance or lack of compliance with directives does not

make out the Constitutional tort. | believe that on the central

issue in the case, which is the reasonableness or lack of

reasonable objectively for his conduct at that time of the

shooting, you #ould be permitted to make — raise issues

concerning these directives to see if it has an impact upon the

jury’s consideration as to that central question Nevertheless, |

do not believe . . . that the conduct previously, that is to say the

off-duty conduct as it concerned what he was doing in hidudff

status, the area that you're now in, the directives were not to be

used.
Doc. No. 112, Pl. Supp. Br., Exh. 5, at78. Accordingly, m line with thediscretion granted to
us inMcKenna we affirm our ruling to exclude the efuty policy as the probative value of the
off-duty policy with respect to the conduct of-dffity officerswas outweighed by the risk that
the jury would confusehat directive with constitutional standards fromethuse of excessive
force—the core issue in the case.
V. CONCLUSION

For the reasons set out above, we deny Plaintiff’'s motion for new trial. An appgopriat

order follows.
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BY THE COURT:

/s/ David R. Strawbridge

DAVID R. STRAWBRIDGE
UNITED STATESMAGISTRATE JUDGE



