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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SPEAR, et al. : CIVIL ACTION
V.
FENKELL , et al. NO. 13-2391
MEMORANDUM

The parties seek reconsideration of this Courtlsugion their respective motions
for summary judgment. This memor@umm rules on them all. In Part of this
Memorandum, | will address the Stonehenge partmegion for reconsideration. In
Part Ill, I will address the&efcovic parties’ motion foreconsideration. In &t1V, | will
address the Fenkell parties’motion for reconsidiera In PartV, | will address the
Alliance parties’motion for clarification of ther@er dated September 30, 2016.

l. STANDARD OF REVIEW

“The United States Court of Appeals for the Thiridd@it has held that the
purpose of a motion for reconsideration is to cotmaanifest errors of law or fact or to
present newly discovered evidenc€dhen v. Austing69 F.Supp. 320, 321
(E.D.Pa.1994). Accordingly, a district court willant aparty's motion for
reconsideration in any of three situations: (1) élvailability of new evidence not
previously available, (2) an intervening changeamtrolling law, or (3) the need to
correct a tear error of law or to prevembanifest injusticeld.

Federal courts have a strong interest in the figalf judgmentsCont’l Cas. Co.
v. Diversified Indus., Inc884 FSupp. 937, 943 (E.D.Pa.199%ecause of the interest
in finality, at least at the district court levetotions for reconsideration shioube

granted sparingly; the parties are not free taigaie issues the court has already
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decided Rottmund v. Continental Assurance &l3 F.Supp. 1104, 1107 (EPa.1992).
Stated another wayjsbatisfaction with the Coudguling is not a properdsis for
reconsiderationGlendon Energy Co. v. Borough of Glend836 F.Supp. 1109, 1122
(E.D.Pa.1993)Bhatnagar v. Surrendra Overseas Lt82 F.3d 1220, 1231 (3d Cir.
1995) (a motion for consideration may not be usedive a litigant a “second latat the
apple”). Amotion for reconsideration may only address ‘tiaal and legal matters that
the Court may have overlooked’and may not ‘ask@oert to rethink what it had
already thought through rightly or wrongly.” Jarzyna v. Home Propertigk.P. __ F.
Supp.3d __ 2016 WL 26236888 (E.D.Pa. May 6, 2q&&ing Glendon Energy Co.
836 F. Supp.@ll2?.
. THE STONEHENGE PARTIES'MOTION FOR RECONSIDERATION
The Stonehenge parties alleggee grounds for reconsideration: (1) the opinion
erroneouslyails to recognize that ERISA greatly restrictdiligy and available relief
against norfiduciaries; (2) the opinion errs by failing to se@tely considerhe
Stonehenge defendants’ statwfdimitations arguments; and (3) the opinion eboys
suggesing that ERISA preemption depends on whether plsn¢an successfully prove
their claims and on availability of relief under EFA. | will address each argument
separately.
a. THE OPINION DID NOT ERR IN FINDING THAT THE
STONEHENGE DEFENDANTS “PARTICIPATED” IN FENKELL'S
FIDUCIARY BREACHES AND IN FINDING THAT ACCOUNTING
AND DISGORGEMENT ARE “APPROPRIATE EQUITABLE
RELIEF.”
The Stonehenge parties allege that the opiniondeir@lenying summary

judgment as to Counts IV and V on the grounds thatStonehengedefendants

“participated” in Fenkell'ssiduciary breaches as a matter of law. The Stongb@arties
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also allege that the court erred in finding thad¢ temedies of accounting and
disgorgement are “appropriate equitable relief’ en&RISA. The Fenkellrad Sefcovic
parties join in these argumentswill address these argumentsgether.

i Under ERISA, noifiduciaries can only be liable for knowingly
participating in prohibited transactions (not fiduaig breaches).

The parties argue that, under ERISF06(b), non-fiduciaries can only be liable
for knowingly participatingn prohibited transactionsnot merely fiduciary breaches.
The parties argue that “the Opinion’s repeatedrnezfees to the Stonehenge Defendants’
non-fiduciary ERISA liability for knowing participatiom fiduciary violations’see e.g.,
Op.at 57,59, 60, 64, 65 68, rather than ‘prohibiteahtsactions,’isnanifest error.”
Stonehenge Mem. in Support of Motion for Reconsadien (“Stonehenge Mem .3t 2.

The parties correctly cite the standard of lialifiir non-fiduciaries, which
requires knowing participation iaprohibited tansaction The opinionalso correctly
cites this standard numerous tim8geOp. at 58, 60, 61.

Although there is reference in the decision to “wirog participation ina
fiduciary breack’ the opnion is clearly referring to Stonehenge’s partadjon ina
prohibited transaction, namely the spread transactthere the payments to DBF
amounted to a kickbackee e.gOp. at 6062 (explaininghat Stonehege’s fee of $30
million for facilitating the spread deal was “congient on the profitability of the Spread
Deal, and was paid through AH 1l via the same ®dall’ that generated fees for the
ESOP and Alliance.”Any portion of the Opinion that refereas participation ia
fiduciary breachs hereby modified toeflectthe standard thdtrelied onin my

analysis, but that wasometimeseferred to as a breach of fiduciary duty: thatoan



fiduciary is liable only for knowing participatioim a prohibted transaction under
ERISA.

ii. Under ERISAreceipt of plan assets is one way, but not the andy,
nonfiduciaries can ‘participate”ina prohibited transaction

The Stonehenge parties argue that4fidociaries can only “participate”in a
prohibited traasaction by receing plan assets. Stonehenge Ma&ah2. The Fenkell and
Sdcovic parties join in this argument. | will addretése parties’arguments together.

Stonehenge cites tdarris Trustand Savings Bank et al. v. Salomon Smith
Barney Inc., et a]530 U.S. 238, 25253, 120 S.Ct. 2180 (2000), arguing that the
Court “repeatedly tied ERISA liability of nefiduciaries to the receipt of plan assets.”
The parties urge the court that reconsideratiameisessary to correct a clear error of
law of fact o to prevent manifest injustice. | disagree. Thetgs are attempting to
relitigatean issue that has already been discussed at lemngtiecided The Opinion
states,

Stonehenge’s primary argument is that it never imeckplan assets, because it

wasalways paid by AHII, not Alliance Holdings or the Alliance ESOP. iBh

Stonehenge argues, means that it never “particgdatea fiduciary violation, in

the sense required undidiarris Trust The argument rests on the premise that

Harris Trustliability only attaches if a notfiduciary receives plan assets. |

disagree. Receiving plan assets through a protdhit@nsfer is one way, but not

the only way, a noffiduciary can “knowingly participate” in a fiducigwiolation.

It happens to be the typé bduciary violation at issue in Harris Trust
Op. at 59 (emphasis supplie@yternal citations omitted). Relying dtharris Trust,
lolal, and the plain language of the statute, | held tieatipt of plan assets is one way

but not the only way aan-fiduciary can “knowingly participate” in a prohili

transactionld.

1Nat'l SecSys., Inc. v. lolaCIV- 00-6293AET, 2007 WL 2868634 (D.N.J. Sept. 26,
2007),aff'd in part, vacated in part sub nom. Natl. S8gs., Inc. v. lola700 F.3d 65,
86 (3d Cir. 2012)29 U.S.C. 8§ 406(b)(3).



With this framework in mind, the decision turnedwbether Stonehenge
“knowingly participated” in a prohibited transaatiol held that Stonehenge
“participated” in the prohibitedransaction based ddtonehenge®active involvement
in managing the deal, and its $34 million in feegiich was not materially different
than [the defendant’s] commissionslola. Op. at 6263.1 also held that there were
issues of fact whether Stonatge “knowingly” participated in a fiduciary breachee
Op. at 6364. Knowing participation undefiarris Trustrequires actual or constructive
knowledge of thdacts that made the underlying transaction unlawflilat 63. The
parties set forth variousdss on either side of the argument, which crdagenuine
issue of material fact about whether Stonehengeadlgtor constructively knew of
Fenkell’s fiduciary breaches.

The parties argue that the Court’s reliancdoa was misplaced becausaa is
distinguishable:

[p]rincipally relying uponlola, the Opinion notes that ‘Barrett, the salesman in

lola, did not receive trust assets’yet was liable foowing participatiorn’. This

statement fails to recognize the central distinging fact that Barrett’s liability

turned on his status &an] agentof his employer (TriCore) which was a

fiduciary.”

Stonehenge Menmat 3 (internal citations omittedJhis argument is without merit and
is improper on a motion for reconsideratidine Stonehenge partiesge conflating te
section of the opinion that discussed whether ggrdition requires receipt of plan
assetsseeOp. at 5860, and a subsequent section that dealt with whreéSh@nehenge
“knowingly participated” in a prohibited transaatiocseeOp. at63. Stonehenge fails to

cite to a manifest error of law or fact, and iseamtfpting to relitigate that which was

already decided.



Stonehenge also argues that the opinion’s relimmdd ellon Bank, N.A. ex rel.
Weiss Packing Co., Inc. Profit Sharing Planbevy, 71 Fed. Appx. 149 (3d Cir. 2003)
was “inaccurate” because Mellon Bank the Court held that “the attorney did not
participate because he did not receive funds froetthnsaction (i.e. he did not receive
plan assets) not because his conduct wiamited in scope.” Stonehenge Memat 34.
Stonehenge’s argument is no different from the posil rejected in the OpiniorSee
Op. at 6163.Stonehenge’s assertion that the third circuit bt the defendant did
not participate because he did neteive funds from the transaction is a misstatement
of the law, and this argument is without mehNitellon Bank does not stand for the
proposition that receipt of trust assets is $iree qua norof participation. The Court
provided a set of nomxclusivefactors to be taken into account when evaluating
“participation.” These factors include whether afydparticipated in the actual
exchange of money for property, ever saw profitrirthe transaction, or ever possessed
title or right to the propertyromoney involved.” Op. at 62, citing/ellon Bank 71 Fed.
Appx. 149. 1 do not reaMellon Bankto hold that receipt of plan assets is the only way
party can participate in a fiduciary breach. Reteifpplan assets is oneay, but not the
only way, to estabikh participationl have already decided the issue in my Opinion and
will not revisit it on a motion for reconsideratiofeeOp. at 6163.

iii. The remedy of accounting and disgorgemareappropriate
equitableremediesunder ERISA.

Stonehenge argues thditet Court made four errors in ruling that the remefly
accountinganddisgorgementre appropriate equitable remedies: (1) “the Opirfails
to recognize the Supreme Court’s requirement tHainBff's must identify ‘particular

funds’that can be traced’ within defendant’s pession before relief can be deemed



equitable”; (2) “the Opinion errs in reasoning thhe remedy of disgorgement is
distinct from the equitable remedies of restituticanstructive trust and equitable
lien”; (3) “the Opinion errs by holding that the@unting for profits remedy permits
Plaintiffs to avoid identifying a traceable ardentifiabde res”; and (4) “the Opinion errs
by conflating the need for an identifiable and wable res with the wholly separate
issue of whether relief is available after a redissipated.” Stonehenge Memat 48.

The Fenkell and Sefcovic parties join in tlalggument. | will address the arguments
together.

This issue was discussed at length in the opiniot the parties do not cite to
any errors of law or fact in their motion for rederation. In fact, the partiesake
identical arguments, citinp the ame case layMertens v. Hewitt Associates08 U.S.
248, 256(1993) Great-West Life & Annuity Ins. Co v. KnudsdB4 U.S. 204, 209
(2002) andMontanilev. Board of Trustees of the National Elevator InttysHealth
Benefit Plan 136 S. Ct. 651 (201p)The parties are merely attempting a second bite at
the apple, which is impermissible.

As discussed extensively in the OpiniceeOp. at 6570, ERISArelief against a
non-fiduciary must be equitable and appropriate underlaw. Op. at 65, citinblarris
Trust, 530 U.S. at 250. Equitable remedies are thagpitally’ available from a court
of equity before the equitable and legal jurisdiots of the federal courts were joined in
1938.” Op. at 65, citin@ereboff v. Mid Atlantic Medic&8ervices, lo.,547 U.S. 356,
362 (2006) The Opinion relied oledmondson v. Lincoln Nat. Life Inc. C@25 F.3d
406 (3d Cir. 2013)in whichthe Court of Appeals held that the defendant’sifoléor

disgorgement, which is akin to an accounting fooffis, is an equitable remedy



available under ERISA an@reatWest Life” Op. at 66, citingedmondson725 F.3d at
420.The opinion noted,

[tlhe Supreme Court’s concerns about permitting dambigeremedies in

equitable guise are well documented. These conamramsbe in tension with its

typically available in equity test’when it comés accounting and disgorgement.

Nevertheless, the Supreme Cbhas endorsed accounting and disgorgement as

an equitable remedy at least three times, withatiwally ruling on the subject.
Op. at 67, citindKnudson 534 U.S. at 215 (quotinigarris, 530 U.S. at 25(1);
Mertens 508 U.S. at 262; anAdmonsdon725 F.3d at 419 (quotingnudson 534 U.S.
at 214 n. 2).

Stonehenge argues, again, that undentanile a plaintiff “may seek equitable
restitution or disgorgement of funds from a dissgriresonly if the spent funds can be
traced tospecific assets.” Stonehenge Meat 8.However, | concluded in the Opinion
that ‘Montanileoverruled neither the holding nor rationalEdm ondsonAbsent clear
language from the Supreme Court overruling the lngjar rationale oEdmondsonl
must follow the Court of Adpeals.” Op. at 70citing United States v. Mitlo/14 F.2d 294,
298 (3d Cir.1983) (quotinAllegheny Gen. Hosp. v. NLR®&)8 F.2d 965, 970 (3d Cir.
1979));also citingLitman v. Massachusetts Mut. Life Ins. 25 F.2d 1506, 1508
(11th Cir. 1987)The parties fail to cite to any change in the laiet would warrant
reconsideration of this decision. Since | addregs$esiprecise issue in the Opinion, the

partiesargumentis improper on a motion for reconsideration.

b. SEPARATE CONSIDERATION OF THE STONEHENGE
DEFENDANTS'STATUTE OF LIMITATIONS ARGUMENTS

The Stonehenge parties allege that the Court arréailing to separately
consider the affirmative defense of statute of temions with respect to each defendant.

Stonehenge argues that the plifs are required to establish fraudulent conoearht



against each defendant separately in order tdhelistattie of limitations. Stonehenge
Mem. at 9, citingBarker v. American Mobil Power Corp64 F.3d 1397, 1402 (9th Cir.
1995).There is language iKurz v. Philadelphia Elec. Cp96 F.3d 1544 (3d Cir. 1996)

that supports this proposition:

when a lawsuit has been delayed becausa#diendant itselhas taken steps to

hide its breach of fiduciary duty, the limitatioperiodwill run six years after the

date of the claim’s discovery. The relevant quest®otherefore not whether the

complaint ‘sounds in concealment,’but rather whegtthere is evidence that the

defendant took affirmative steps to kids breach of fiduciary dyt
Id. at 1552(emphasis supplied) found thatthere weregenuine issues of material fact
that precludd summary judgment against the Alliance Parties andtatute of
limitationsquestion My opinion did not explain my finding in any detalildid nae,
however, that “for reasons | explained in Sectiboflthis opinion, dealing with
Fenkell's statute of limitations arguments, | candé that there are genuine issues of
material fact that preclude summary judgment adgatins Alliance Parties based ahe
statue of limitations.Op. at 105.

“The fraud or concealment’exception containedhr last paragraph of 29
U.S.C. 81113 requires that plaintiff produce ‘evidethat the defendant took affirmative
steps to hide its breach of fiduciary duty.” Cgt 39, citingKurz, 96 F.3d at 1552; also
citingRanke v. Sanofsynthelabo In¢436 F.3d 197, 204 (3d Cir. 2006ome act of
concealment beyond the underlying fidugidreach is requiredd. Kurzfocused on
theactions of a fiduciary; so diBarker. In neither case were there any nfisuciaries
implicated as accomplices under 29 U.S.C. § 11323jaln neither case was there

evidence that the fiduciary had engaged in acfsanfd or concealmentd; Barker,64

F.3d atl401-02; see alsdn re Unisys Corp. Retiree Med. BenefERISA" Litig, 242



F.3d 497, 5043d Cir. 2001), as amended (Mar. 20, 200®manding to the district
court to determine whether acts of concealment oerl).

The question whetheron-fiduciaries implicatedn a fiduciary’s wrongdoing
under an accomplice liability provisipiERISA section 502(a)(3are also subject tthe
6-year“fraud orconcealmentstatute of limitationsinder ERISA section 413s a result
of the fiduciary’'s affirmative steps of concealmgpitesents a materially different
guestion than the simpler issue presshih UnisysandKurz. Thefacts of this case
pose thdollowing question shoulda nonfiduciary, knowing participanbe subject to
the same “fraud or concealment” statute as thecfahy, in whose breach the
accompliceparticipated, where the fiduciary has engaged ffirfaative acts” that
satisf/ the fraud or concealment requiremenKofrzandUnisys.lt seems appropriate
to address this questiafter trial reveals the exact contours of the vasipartiesacts
and intent, especially sincalso concludedhat there are issued fact whethethe
Stoneheng®arties themselvasok affirmative steps toonceal their wrongdoing.

Alliance argues thaby papering up their scheme with complex and dé¢icep
contracts, Fenkell/ Stonehenge actively hid theil&Rviolations.”SeeAlliance Opp.to
Motion for Summary Judgmertt 5257; seealsoAlliance Opp.to Stonehenge Motion
for Reconsideration &-7. Alliance argues that Fenkell and Stonehengaftéd sham
ESOP services/fees documents between AllianceE8@P, and AH Ill and
Stonehengeand then between Stonehenge and DBF Conswtiogeffectuate the
scheme.’SeeAlliance Opp.to Motion for Summary Judgmeiat 5257. Alliance points
to a number of examples that tend to establishdrauconcealment on the part of

Stonehengencluding butnot limited to the following
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e “Fenkell/ Stonehengeid not include the formula for paying Stonehenge’s
fees in the ESOP Loan Transaction, but rather ‘®adithose details
separately, in a different agreement dated Septemh 997
e “Fenkell/ Stonehenge sapatelyexecuted the DBF Consulting agreement
where Fenkell was to serve as an “independent ewhdr” providing
services to Stonehenge, earning $240,000 per Yjdy;weaving these
sham arrangements in with the AH Ill form utilizedthe ESOP Loan
Transaction documents . .. Fenkell/ Stonehenge digguibat they were
both misappropriating ESOP loan estment proceeds for themseljes
e “Despite how Fenkell and Stonehenge characterined DBF Consulting
agreement] on paper, the evidence confirms DBf Consulting did not
really perform consulting services for Stonehengeid
e “Despitethe Fenkell/ Stonehenge deal documents that Storgeheould
be providing services to Alliance and the Alliaree8OP, and was being
paid millions in fees for these seces, Fenkell failed to discleghis
information on any of the IRS Forms 5500 and Stargje failed to
correct or amend these forms.”
Id.; see als®lliance Opp. to Stonehenge Motion for Reconsidematat 67.If the
evidence at trial convinces ntleatthe StonehengBaries engaged in affirmative acts
intended to concedhe true nature of the DBF fedsat transcended the bare necessities
of theprohibited transactioby Fenkellthatlikely would satisfy any requiremeninder
KurzandUnisys | do notsuggest one way or the other what trial will bringJy that
the prospect of such proofs seenmdusible enough to let trial of the issue go fordia

Stonehenge argué¢batalthough the deal documents were “complex” thisgdoe

11



not mean they were “deceptive.” Stonehenge R&fHyn. in Support of Motion for
Summary Judgmerdt 59.Insofar as Stonehenge argues that | am bound tafiisdas
a matter of lawl disagreel find that plaintiffs produced sufficient evidente

establish at leastgenuine issues of fact thete Stonehengéefendantsctively
participated inconcealment of the prohibited transaction which {dawll the statute of
limitations. Therefore, genuine issues of matefaat preclude summary judgment
against the Alliancgarties based on the statute of limitations.

Finally, | alsodetermined that there were fact issues that requmatiunder the
other availabldimitationsoptions, in section 1113

In sum, my findingsbout the Stonehenge Parties’ culpability, and Wwket
statute of limitation should absolve them from respibility for participation in
Ferkell's misdeeds, will depend to a significant extem how credible— or not— 1 find
their testimonyas well as other witnesse§hat is what trials are for

c. STONEHENGE'S PREEMPTION ARGUMENT IS RAISED FOR THE

FIRST TIME IN THIS MOTION FOR RECONSIDERATION AND | S
IMPROPER.

Stonehenge argues that the Opinion committed aor efrlaw by suggesting
that whether plaintiff's state law aiding and almegtclaim against the Stonehenge
defendants is preempted turns on (1) “[i]f Alliansxecceeds in proving its ERISA claim”
and/or (2) “whether ERISA Section 502(a)(3) prodderemedy.” Stonehenge Mem. at
9-10.Stonehenge argues that ERISA has “extraordinarygmetive power” and that
whether there is “a viable remedy under Section(a)@) is irrelevat to preemption.”
Id. The Sefcovic and Fenkell Parties join in this argurmAlliance argueghat
“Stonehenge seizes on the Court’s ERISA preemptedarence in fotnote 67 of its

Opinion, seemingly staking out a new position thed aidingandabetting claim is
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preempted by ERISA.” Alliance Opp. to Motion for Reciderationat 7. Alliance alleges
thatthis is a new argument, that was not made in arStohehenge “300+ pages of
prior briefing”and is improper on a motion for macsiderationld. | agree.
“[A] motion to reconsider may not raise new argumenas tould have (or
should have) been made in support of or in oppositdo the original motion.Helfrich
v. Lehigh Valley Hosp. F. Supp.2d _, 2005 WL 1715689K.D. Pa. July 21, 2005).
Footote 67 states,
If Alliance succeeds in proving its ERISA claim a@rning the DBF fees,
preemption may require dismissal of the state |@aints concerning these fees.
See Pilot Life. Ins. Cp. V. Dedeau81 U.S. 41, 52 (1987) (claim under ERISA
Section 502(a) was exdive, and preempted state claims concerning theesam
transactions). The parties have not briefed thisesand it is appropriate to sort
it out after a determination at trial of whether ISR Section 502(a)(3) provides
aremedy.
Op. at P. 113 n. 67. Fomote 67 is not a holding on the issue of preemptRathert
suggestshat ERISA preemption may have a role to play iciding Alliance’s state law
claims related to the Stonehenge and DBF fees.oAsdin the footnote, the parties did
not raise or bief this issue, and they cannot do so now as aaradtte basis for
summary judgment in a motion for reconsideratidrstonehenge intended to make
this argument, the parties should have done sheir 327 pages of briefing on
summary judgmentrThis argiment is improper on a motion for reconsideratiowill
address this issue, if necessary, after trial.
d. STONEHENGE'S “EXHIBI T A” VIOLATES THE COURT'S ORDER
Alliance argues that | should not consider Stongeen“Exhibit A”, because it
circumventghe Court’s teppage limit for reconsideration. This argument isah@s |

have not altered the summary judgment findings essalt of Stonehenge’s motion for

reconsideration (inclusive of Exhibit A).
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1. THE SEFCOVIC PARTIES'MOTION FOR RECONSIDERATION
a. The Opinion did not misapprehendfacts related to the ASA
The Sefcovic parties argue that the Court misapprehdrtte facts to find that
the ASA between Alliance and SLMRS was unreasonalnld that'paying SLMRS
$330,000 for dinner parties anntroductiors was unreasonable.” Sefcovic Meim
Support of Motion for Reconsideration (“Sefcovic M€) at 2, citing Op. at 128292
First, the Sefcovics argue that the “Court misafyereds the value of services
provided by SLMRS to Allianceld. at 3. In supportof this argument, the Sefcogic
allege that | erred in my conclusion that netwoxkand standing ready for services in
the student loan industry have no value becausedhet is not entitled to make
“credibility determinations” at this stagld. at 3-4. The Sefcovics argue that | erred in
looking at the ASA in hindsight, “rather than atettime the agreement was
contemplated.fd. at 4.The partiegiteto a seventh circuit cas@®yerseas Development
Disc Corp. v. Sangamo Cons840 F.2d 1319, 1322 (7th Cir. 1988), for the posipion
thatpaying SLMRS $330,000 was not unreasonable as aemat fact and law.The

Sefcovic Parties also argue that these costs wememin comparison to the anticipated

2The Fenkell parties join in this argument notingtlhe court erred in finding Fenkell
liable with respect to the ASwithout determining (1) if Alliance’s funds used froake
consulting fee payments were ERISA plan assets(2hd the business judgment rule
applied to the negotiation of the ASA. THilsst argument was addressed at length in the
Opinion,seeP. 125142,andthe parties do not present a manifestor or law of fact.
With respect to the second argument that the bssiftedgment rule should appl

will address in section 1V(a)(delow.

3 This case is not binding and is factually distingquable In Overseas Developm ettie
parties did not have a contractual relationship #rmacourt, in looking at market value,
interpreted and applied Kuwati law of guantum metaidetermine fees. Fenkell's
reliance onOverseas Developmetd establish that “business introductions have galu
and that “paying $330,000 for dinner parties antlaductiors” is reasonable is
unconvincing.
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revenues, and that SLMR®&w®d “ready willing and able to perform services” whiblas
tangible value. Sefcovic Menat 57.

Second, th&efcovicsargue that it was unreasonable for the Court to31SeS as
a benchmark for reasonablenédsdl. at 7-9. The Sefcovics attempt to dieguish the
services provided by SLCS and SLMRS, arguing tHa&iSSwas a “backup administrator”
where SLMRS was “contracted to serve as actual ¢haxtdby) adminisator/ master
servicer.”ld. at 8.

| find these arguments unpersuasive. The Sefcaatips made these same
arguments irtheir summary judgment briefthat the services rendered by SLMRS
were valuable, and that paying $330,000 for thesgises was reasonable. | addressed
these argumentst length in the Opinion, expressly outlining tHieged “services”
actually provided to Alliance, which were not digpd by the Sefcovicp. 125127. |
held that “paying SLMRS $330,000 for dinner part@s introductions was
unreasonable, amwas abreach of Fenkell’s fiduciary duty of prudence tiiggkce.” Op.
at129. The Sefcovics do not allege a manifest erfdact. The Sefcovics are attempting
to relitigate issuethat were already decidedhich is improper on a motion for
reconsideration.

b. IWILLNOT PRECLUDE EVIDENCE ON THE CIRCUMSTANCES
OF THE NEGOTIATION AND PERFORMANCE OF THE ASA.

The Sefcovics argue that it is unclear whether@bart intended to find any
facts established under Rule 56fgcause there is no “no statement that [the] Court

considered the summary judgment standard in mg&my findings of fact.” Sef. Mem

4The Opinion states, “Alliance paid about $28,000 gearter to Paul Sheldon’s
consulting firm, SLCS [which was] a benchark for reasonableness in determining
whether the SLMRS fees were appropriate.” @pl29.
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at 9. It is their position that they should be pérted the opportunity to present all
relevant facts, “including the reasonableness efABA.”Id. at 10.The Fankell parties
join in this argument, noting that since the Codid not enter an order with respect to
any material facts “the parties should not be bobg@ny factual determinations
contained within the [summary judgmémiemorandum.” Fenkell. Memn Supp.of

the SefcovicsMotion for Reconsideratioat 2.Alliance argues that the court has
discretion to make findings of fact under Rule 96dg (f) and that “[r]legardless of how
the Order characterizes the Court’s findings, tloe@s opinion plainlystated that there
is no reason to address the reasonableness oLtMiBRSagreement at trial.” Alliance
Mem. in Response to the Sefcovics’Motion for Reconsat@mat 6.

Rule 56(g) states]i]f the court does not grant all the relief requasby the
motion, it may enter an order stating any matefdat— including an item of damages
or other relief that is not genuinely in dispute and treating thet fas established in
the case.T am not inclined to limit the parties’ ability foresent relevamnfacts and
evidence that may bear on other issues in this.Cdse circumstances of the negotiation
of the ASA may bear on the Sefcovic’s liabili§eeOp. at 123125, 130133.1 foundthat
pursuant to Fed. R. Civ. Pro. 56(f), David B. Felhkeeachecdhis fiduciary duty of
prudence to Alliance. | decline to treat any fazssestablished under Rule 56(Q).

V. THE FENKELL PARTIES 'MOTION FOR RECONSIDERATION

The Fenkell parties argue that the opinion (a) m&hends the facts regarding

theDBF-Stonehenge relationship and the ASAand the SL@8ces and (b) denied the

Fenkell parties due process.

16



a. THE OPINION DID NOT MISAPPREHEND THE FACTS.

1. Ruling 2(A)does not rely on a misapprehensionFehkell’s facts regarding
the DBFRStonehenge Relationship

The Fenkell parties argue that the Court erredaldimg that Fenkell violated his
ERISA fiduciary dutiesFenkell Mem.in Support of Motion for Reconsideration
(“Fenkell Mem.”)at 1.Fenkell agues thathese ERISA violations were based on the
improper “premise that Fenkell accepted fees fraonhenge because the DBF
Stonehenge relationship was related to the ‘unitaapsaction of the 1999 Corporate
Guaranty Restructuring and 1999 Spreadnisaction.’ld. at 2.The Fenkell parties
allege that the court misapprehended the follovdixgacts: (1) the 1999 Corporate
Guaranty Restructuring was not an exchange of éasstock, (2) spread transactions
were annual corporate transactions starting in 189® not part of a “unitary
transaction” with the 1999 corporate guaranty resturing, (3) the 1998 BOCP
Holdings/ DBF Consulting Agreement is the predecesedhe DBF Consulting
Stonehenge agreement; neither are related to ttemadgransactins nor a transaction
involving the ESOP, (4) the plain language of thegAst 27 letter fails to show
Stonehenge dealt with the ESOP and ERISA plan asgat DBF provided legitimate
advisory services to Stonehenge and others, anth@$pread transactions did not
occur so that Fenkell could seek fees for DBF at 2-13.

These issues were discussedeagth in the Opiniopand areanimproperbasis
for a motion for reconsideratioseefor instanceQp. at24-27 (the ESOP transaction
was a unitary transaction); Op.&-76 (questions of fact exist whether Stonehenge
dealt with the plan, reasoning that “[t]he [Aug25th] letter alone would create a triable

issue of fact”) Op. at20-27 ($4,000,000 in fees pafdom Stonehenge through DBF
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Consulting represented a kickback in violation &IEA; “The money wound up in
Fenkell's pocket. Hence he received consideratarhis own account, rather than on
the ESOP’s account”The Fenkell parties do not allege a clearor of law or fact. These
arguments were previously made in the voluminousfbiby the parties, and were
rejected. The Fenkell partiamere disagreement with my original decision is not
grounds for reconsideration.

2. Ruling 2(b)does not relyon a misapprehension of the ASA and the SLCS
services

The Fenkell parties argue that the Court erredndihg that Fenkell violated his
state law duty of prudence because the Court faeapply the business judgment rule.
Fenkell Mem. at 1315. The Sefcovic parties join in this argumerstating that “[t]here is
no evidence, only innuendo from Alliance, to sudgésit Fenkell received anything
from the ASA personally.” Sefcovic Mem. in Supp.Fenkell’s Motion for
Reconsideratiomt 4. Alliance algues that Fenkell cannavail himself ofthe business
judgment ruleAlliance Opp. to Fenkell's Motion for Reconsidermatiat 89.

At the outset, the Fenkell parties did not arguéhiair motion that the business
judgment rule applied to this caselhe Fenkell parties argued that “[t]he record in this
case is replete with testimony of Mr. Fenkell redjag the good faith and diligence that
he applied in the exercise of his corporate duae®resident, CEO, and Director of
Alliance.” FenkellMem. of Lawv in Supp. of Motion for Summary Judgment at®2.

Fenkell argued that the evidence established tlkeatdied in good faith and prudence

5The Sefcovic partiealsodid not assert the business judgment rule as andefeo
Alliance’s claim that Fenkell breached his dutypotidence. In fact, the Sefcovic parties
failed to address this argument entirether than to say that they “join in Sections IX
and X of Fenkell's Motion. As discussed thereingiRtiffs have not estalshed fraud
and/or any breach of corporate fiduciary dutied~bwnkell.” Sefcovic Mem. of Law in
Supp. of Motion for Summary Judgment at 25.
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and that Alliance failed to state a claim for briead fiduciary duty against Fenkdllld.
Fenkell did not assert the business judgment rala defense to tha&lliance parties’
tenth cause of action.

Since neither the Fenkell nor the Sefcovic partased the business judgment
rule in their motions, it is improper to do so omation for reconsideration absent
manifest error. As discussed below, | find no mastferrobecausehe business
judgment rule does not apply to Fenkell in his r@$ea corporate officer.

Were | to address the business judgmené ouml its merits, | wouldind thatit
does not apply to the facts of this case. The bassrjudgmentule “insulates an officer
or director of a corporation from liability for ausiness decision made in good faith if he
is not interested in the subject of the businedgjuent, is informed with respect to the
subject of the business judgment to the extenteasonably believes to be appropriate
under the circumstances, and rationally believed the business judgment is in the
best interests of the corporatiol’, citing Cuker v. Mkalauskas692 A.D.2d 1042,
1045 (Pa. 1997xlso citingln re Zambrano Corp.478 B.R. 670, 685 (Bankr, W.D. Pa.
2012) anaviener v. Jacobhs834 A.D.2d 546, 557 (Pa. Super. Ct. 2003).

For the reasons discussed in the Summary Judgmeeimidh, the overwhelming
evidence establishes thidte business judgment rusdouldnot apply Fenkell was not

acting in good faitrand he could nateasonabljave believed that the SLMRS ASA was

6 Fenkellalso set forth statute of limitation@rgument

7Cf.Op. at 4850 (dismissing Fenkell's eleventh ttdi-party claim alleging breach of the
duty to monitor as to Spear, Wanko, Lynn and otdieectors for instituting the within
lawsuit). | held that Alliance’s decision to instte and pursue this lawsuit was protected
under the business judgment rule because “fouhefive Alliance directors were
disinterested outside directors appointed afterkiedneft . . . there [was] no evidence
that the outside directors filed the lawsuit in ith@wvn interest . . . Alliance was assisted
by competent counsel . the internal investigation was . . . exhaustive[and] [t]here
[was] a rational basis for the lawsuit.”
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in the best interests of Alliance, especially whigeeivingsimilar services from SLC$or
onethird the costSeeAlliance Opp. to Fenkell's Motion for Reconsidermatiat 9; see
also Op. atl25-129.This is not based on mere “innuendo from Alliaiicather the
record evidence establishes that the business jedgmule is inapplicableTherefore,
the Opinion did not err in finding that Fenkell lated his state law duty of prudence.

b. THE COURT'S RULING AS TO 2(A) UNDER RULE 56(F) DID NOT
DEPRIVE FENKELL OF DUE PROCESS

The Fenkell partieargue that the Court denied the parties due proogsaling
without providing Fenkell notice and the opportumtid be heard with respect to ruling
2(A)’s finding of liability. Fenkell Mem. at 15. The Fenkell parties allege ttiat Court
did not notifyFenkell of its intent to rule under 56(f) with resy to ERISA
8406(a)(1)(D)Id. Fenkell claimghatno party requested summary judgment with
respect to this section, and it was therefore etoagrant summary judgment without
giving Fenkell notice andn opportunity to be heart.

Alliance argues that the Alliance parties did seeknmary judgment on this
claim (seeAlliance Memorandum in Support of Motion for Summary Judgrma&n7l)
which Fenkell addressed in oppositiseeFenkell Oppto Alliance’s Motion for
Summary Judgmerdt 4142), and was decided by the CouseeOp. at 3435). | agree.
The Fenkell parties’argument is entirely withoue¢mnt. The Fenkell parties had both
notice and an opportunity to be heard before lduda whether Fenkell violated ERISA

8406(a)(1)(D).
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V. MOTION FOR CLARIFICATION 8

a. ALLIANCE'S MOTION FOR CLARIFICATION AND FENKELL'’s
RESPONSE

1. Fenkell's motion to amend his counterclaims andosecamended third
party complaintis denied in its entirety.

Alliance seeks clarification that Fenkell's motiomamend his counterclaims
and second amended thipdrty complaint is denied in its entirety. Alliank®tion for
Clarification at 2.The Fenkell parties, in their response, expressblided to address
this issue noting that “[t]here is no substantidfietence between the surviving claims
stated in the second amended thparty complaint and the thirdmended thirgparty
complaint.Fenkell Mem. in Resp. to Alliance’s Motion for Ciacation at 1.Accordingly,

| hold thatFenkell’s counterclaims and second amended tpadty complaintarethe

8 Alliance filed a motion forclarification of the Court’s September 30, 2016 Order and
the Fenkell parties filed a response. The Alliapagties then filed a motion to strike
certain of the Fenkell and Sefcovic parties’ arguntsein response to the Alliance parties
motion to clarify and the Stonehenge parties’ motior reconsideration. Rule 12(f)
permits a motion to strike pleadings contaigiimmaterial, impertinent or scandalous
matter.”"However, ourts are unwilling to construe “pleading” broadiyd | find that
Alliance’s motion to strike the parties’ oppositipapers is impropeSee Styer v. Frito
Lay, Inc, __ F.Supp.3d __,2015Wa99122 (Mar. 6, 2015). IBtyer, the plaintiff
moved to strike portions the defendant’s reply bridne Court reasoned that:
Upon consideration of this motion to strike we firidst, that to the extent that
object of that motion is portions of a refdyief, this briefis not the appropriate
subject of a motion to strik&urthermore, recognizing that [m]otions to strike
underFed.R.Civ.P. 12(f) are viewed with disfavor and arieequently granted,
we also find that it has not been shown that trsei®ns in this brief are both
“redundant, immaterial, impertinent, or scandalcarsd unfairly
prejudicial Therefore, in the exercise of our discretion, w# eeny this motion
to strike portions of this reply brief. However, laeise we understand the
concerns that motivated the plaintiff to file this pléing, the Court will, instead,
treat thismotionto strikeas a suireply brief on the pending summary judgment
motion,and will consider the plaintifargumentsn ruling upon that motion.
(Internal ctations omitted). Therefore, | will treat Alliansemotion to strike as a reply
brief to their motion for clarification.
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operative pleadings for Fenkell's remaining couctaims and thirdparty claims.
Fenkells proposed thircamended thirgparty complaint is denied in its entise

2. Fenkell's second cause of action for contributegainst the Alliance parties
is dismissednsofar as these claims relate to the Chesemormact

Fenkell argues that the Court granted summary juelgnon Fenkell's
contribution claims only insofar as they relatalhhe Chesemoraction.Fenkell Mem. in
Resp. to Alliance’s Motion for Clarification &, citing Op. at 45 (“ will grant summary
judgmentdenying Fenkell a contribution remedy against ahthe Alliance parties
arising out of the&Chesem ordtigation.”). Fenkdl concludes that the second cause of
action for contribution survives against (1) Speath respect to Stonehenge, (2) Wanko
and Lynn with respect to the 2007 Trachte Deal, é3)dAlliance with respect to claims
not based on the FAC’s Ninth, Tenth, ThirteenthiFourteenth claimdd. Alliance
arguesin a footnotethat despite the language in the opinion that st&te claims for
contribution are dismissed with respectGloesemorgethe Order andub-headingstate
the Court'sintent to dismiss the entire claimlliance Motion for Clarification at 6.

| find that Fenkell's second cause of action fontrdbutionagainst the Alliance
partiesis dismissednly insofar as they relate to tidhesemoreaction. The reasoning
and holding clearly state that contribution is metilable to Fenkell “for liability arising
from theChesemorease.” Op. at 4415.

3. The Opinia and Order danot dismiss Fenkell’s fourth, fifth, and eighth
third-party claims.

The Opinionand Ordedismissedrenkell’s thirdparty claim asserting
prohibited transactions by Speawolding thatFenkell is disqualified from pursuing a

remedy on behalf of the ESOBp. at45-46; Order at § 2(C). Alliance argues that based
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on the Court’s finding that Fenkell does not hatensling as an ESOP participant, the
Court should also dismiss the followinlgird-party claims:
e Fourth thirdparty claim for Trachteelated prohibited transactions against
Wanko, Lynn and Spear
e Fifth third-party claim for Trachteelated prohibited transactions against
Wanko, Lynn and Speaand
e Eighth thirdparty claim for falure to monitor Spear as trustee against the
Alliance Board, Wanko, Lynn, and Spear
Alliance Motion for Clarification at 5. It is Alliace’s position that “because each of these
third-party clains also necessarily reli@n Fenkell's nowwaived status asn ESOP
participant;®the abovereferencedlaimsshould be dismissedd. | disagree.

Alliance did not brief thigarticularissue in their original motion for summary

judgmento, and now seeksummary judgment on additional grounds in their ot

9 Fenkell argues in response that this Court hely dmdt Fenkell may be “disqualified”
from contribution claims, but did not holdat Fenkell lacks standing as an ESOP
participant. This is a misstatement of the holdifilge Opinion states, “l agree that
Fenkell is disqualified from pursuing a remedy ahblf of the ESOP. He posted his
ESOP plan account and status as a plan parpaint—to secure hisupersedeabond

in theChesemorappeal, and forfeited that accounaind his standing as a plan
participant— once he lost his appeal.” Op. 46.The Fenkell parties also argue that
Fenkell has standing as an ESOP particigeadaus ERISA standing “relate® the

date of the harm.” Fenkell Resp. at 7, citBigdges v. American Electric Power Co
498 F.3d 442 (6 Cir. 2007) (former employee . . . has participastending despite
having ‘cashed out’ his definecbntribution plan”). This is a new argument thatsweot
made in the initial briefing. It is therefore imgrer on a motion for clarification. Even if
this argument were proper, it is without merit. Thaets of this case are distinguishable
from Bridgesbecause, as Alliance argues, Fenkell “broadly electwvith advice and
consent of his counsel, to forfeit ‘all of his riggh benefits, and privileges’to his ESOP
account.” Alliance Motion to Strike at 5. | agreé&hvAlliance, and hold that Fenkell
does not have standing under ERISA as an ESOPgyzatit.

10 Alliance argued that the fourth and fifth third pyclaims were time barred by the
statute ofimitations. Alliance motion for summary judgmentX0-121. Wth respect

to the eighth thireparty claim, Alliance argued that Spear could nethield liable for

the failure to monitor because (1) Spear was natectbr at the time the alleged
fiduciary breach occurred (and therefore had no duty toibmopand (2) the claim is
not cognizable because the failure to monitor iev@tive claim that must be premised
on an underlying breach of fiduciary duflliance did not allege that these claims
shauld be dismissed because Fenkell did not have stapnaks an ESOP participant.
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for clarification. | am not inclined to dismiss thesert party claims without proper
briefing by the parties. As noted in footnote 71loé Opinion, even though Fenkell does
not have standing as an ESOP participant, “bechedeas been sued in an ERISA
fiduciary capacity he may have another basis fondiag. Because the parties have not
briefed the issue | will not address it.” | will dgAlliance’s motionwith respect to
Fenkell’s fourth, fifth, and eighth thirgarty claims.

4. Genuine questions of faexist whether the Stonehenge parties are entitbed
contribution from Wanko, Lynn, and Spear under Parinania state law.

Alliance seeks clarification whether the Court intls to rule on their motion for
summary judgment as to the Stonehenge paseesnd thirdparty claim for
contribution under state lawhile theclaim was not addressed by me in the
September 30, 2016 Opan, it was addressed in the Order, which provided #ika
motions not specifically granted were denied. lle¥plain why Idenied this motion.

The Alliance partieseekdismissal of Stonehenge’s claim for contribution
without making a separate argument, but by incoaing by reference their argument
as to Fenkell’s claims for contributiohAlliance raisedhissame issuduringthe

motion to dismiss stagef the litigation In ruling on this issue, | held that the

11The entirety of the Alliance partiesigument states:
The Stonehengediendants seek contribution from Wanko, Lynn ané&pn
the event the Stonehenge Defendants are fdabtke for plaintiffs’ state law
claims for civil conspiracy and aiding and abettienkell’s breach of corporate
fiduciary dutiesSeeDkt. 281 at page 38 (dismissing Stonehenge defetsdan
contribution claim for the ERISA causes of actionpilaintiffSs amended
complaint, Dkt. 67). As previously discussed, Wankynn and Spear had no
involvement in the breaches that were part of ttm8henge paymentSee
supraat Part Il, 8lI(B}(E). Accordingly, the Court should grant judgment
against these claims.

Alliance Mem. of Law in Support of Motion for Summaludgement at 129.
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Pennsylvania contribution statute “permits a camition remedy for intentional
tortfeasors” reasoning that
The right of contribution arises wher'jaint tortfeasor has dischged the
common liability or paidnore than higro ratashare’ Swartz v. Sunderland
169 A.2d 289, 291 (Pa. 1961). Notably absent isexplicit exclision of
intentional tortfeasa from the definition ofjoint tort-feasors.”
Op. Motion to Dismiss, at 236 (Dec. 12, 2014)Alliance has not made any additional,
specific arguments bearing on the Stonehenge doutian claim in their motion for
summary judgment. Therefore, | adhere to my initiding at the moon to dismiss
stagefor the reasons spelled out therdd. at 2030; 3440. | find that there are
genuine issues of material fact that preclude sumymadgment as to Stonehenge’s
state law claim for contribution from the Allian&earties.

VI.  CONCLUSION

An order clarifying tle September 30, 2016 Order will enter.

BY THE COURT:

s/Richard A. Lloret
HON. RICHARD A. LLORET
U.S. Magistrate Judge
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