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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LARRY PITT & ASSOCIATES,
Plaintiff,

V. : CIVIL ACTION NO. 13-2398

LUNDY LAW LLP, et al
Defendants.

MEMORANDUM OPINION

Rufe, J. February 15, 2018
Plaintiff Larry Pitt & Associates and Defendant Lundy Law LLP ar#gaéblphiaarea
law firms that advertise for personal injury, social security, and workemspensation cases.
After Lundy filed andhenwithdrew atrademark infringemenéawsuit against Pitt, Pitt filed this
suit against Lundyaw and its managing parn, L. Leonard Lundycollectively, “Lundy”),
assertingvrongful use of civil proceedings, false adisng, and trade secret misappropriation
Lundy moves for summary judgment on all claims. For reasons discussed logholy's
motion will be granted
. BACKGROUND
In Pennsylvania, unlike in many other jurisdictions, an attorney or a lawsfirm
permitted o refer a case tanother attorney or lafirm and earn a portion of the clients’ fees
without performing anywork onthe case, so long as the arrangement is disclosed to the client
and the fee is not excessiVeHowever,a law firmmay not activelyadvertise in its own name

for certain categories of casfes the purpose of refdng thase cases to other law firmsThis

! ComparePa. Disc. R. Prof. Conduct 1.5(aj)ith ABA Model Code DR 2107.
2 pa. Disc. R. Prof. Conduct 7.2(k).
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case requires the Court to determivigether, and under what circumstaneelgwfirm can
obtain relief against such advertisipiacticedoy its competitor

For years, Lundyaw, a personal injury law firm with offices in Philadelphia and
surrounding counties in Pennsylvania, New Jersey, and Delaware, has adartislevision,
public transit, and other media, using the aloRemember this Narhand its mnemonic
hotline number 1-800UNDYLAW .? Since at least 2008, Lundlgw's advertisements have
solicitedworkers’ compensation and sociaktarity disability case among other categories of
cases'

Pitt is another Philadelphiarealaw firm, whichhas, for many years, advertised
personal injury, workers’ compensation, autial security disabilitgases At some pointPitt
began using the slogan “Remember this Number” in conjunction with its own mnemake int
number® On March 4, 2013, in a decision that set offdcheentlegal battles between the two
firms, Lundy Law sued Pitt for trademark infringement, lligmissed the suit voluntarily
without prejudice on April 18, 2013.

Pitt respondedby filing this suit, asserting that Lundyaw’'s trademark suit was a
wrongful use of civil proceedings in violation of Pennsylvania’s Dragonett? A&Ritt’s initial
complaint also assertélat various aspects of Luntlgw's advertising campaign violated the
Sheman Antitrust Act, the Lanham Act, and Pennsylvania common law prohibitionstagains

tortious interference and unfair competition. After @vwendmentso the complaint and

3 Stip. Facts (Doc. No. 169) 11 1, 2, 3; Pl.’s Exhs. 14, 16, 17.
* Stip. Facts 11 4, 5.

®1d. at 1 710.

®1d. at 7 11.

"1d. at 19 25, 31.

842 Pa. Cons. Stat. § 8351.



briefing on twomotions to dismisghe Court dismissed Pitt’'s Sherman Act and tortious
interference claimwith prejudice but allowed Pitt to proceed ont$)false advertising claim
under the Lanham Act (Count Five),i§ common law unfair competition claims based on
deceptive marketing and trade secret misappropriation (Count Six); aadD8gonetti claim
(Count Eight)’

Pitt's false advertisinglaim under the Lanham Act antbceptive marketing claim under
Pennsylvania unfair competition laaveboth based on Lundyaw's extensive advertisements
for workers’ compensation and si@al security casesvhich LundyLaw agreedo referto certain
other law firms in exchange for referral fee@/ith respect to social security cases, between
November 112008 and~ebruary 2011, Lundsnaintained amgreement with thindianabased
law firm, Fleschner, Stark, Tanoos & Newlin, under which the two firms would share in the cost
of Lundy Law’sadvertising for social security disability cases in the Philadelphia ama, an
Lundy Law would refer all of its potential social security dis&pitiases directly to Fleschnier
return forreferral fes.!® Between Marct2011 and October 32013, LundyLaw had a similar
referraland advertisingigreement with thBennsylvanidased law firmPond Lehocky? In
2013, shortly after the filing of thilawsuit,Lundy Law entered into yet another referral
agreement with the Carolindssed law fim of Crumley Roberts, under which Lundy referred
mostof its potential social security cases to Crumley in exchange for referraf fetsvever, &
the same time,undy Law engagedasocial securityattorney, Michke Squiresasparttime “of

counsel’to the firmto handle “up to five’social security cases a mortth.

° SeeMem. Op. and Order dated September 30, 2014 (Doc. Nos. 65, 66).
0stip. Fact. T 21; Pl.’s Exh. 48.

M stip. Fact § 22; Pl.’s Exh. 49.

12 Stip. Fact 1 36; PI. Exh. 51 at LUNDX006463.

13 SeePl. Exhs. 45, 46.



With respect to workers’ compeatfon casedheginning sometime between 2009 and
2012 Lundy Law hasnaintained aeferral agreememith the Law Offices of Lenard. Cohen,
P.C.(“"LOLAC") , under whichLOLAC subsidizes the cost of Lundlaw's workers’
compensation advertisements, and Lubdw refers allits potential workers’ compensation
cases in Pennsylvania to LOLAC in exchange for a referrdf‘fétowever, while LOLAC has
remained an indepdent firm, Lenard A. Cohehimselfhas been covered under Lurlichw’s
liability insurance policy as “of counsel” to the firm since 2009 and keeps Lundyusainess
cards and a Lundy Law email addré3sSince 2012, LOLAC's offices have also been
physically located within Lundizaw’s office in Philadelphia, and Mr. Cohen has attended
Lundy Law attorney meetings and advertising meetitfgs

Lundy Law's advertisements throughout this time vary in the specificity with which they
solicit social security and workers’ compensation cases. Many are b&atarsng 1800-
LUNDY LAW in large font with the words “Injury and Disability Lawyeis™ Injury, Disability
& Workers’ Compensatioralvyers” in smaller fontabove or below the telephone number.
Some advertisemenfisature testimonials from purported social security disability or workers
compensation clients that they were glad they “remeetbe name?®

Some of LundyLaw’s television commercials, howevapecifically promote Lundy
Law's purported services favorkers’ compensation and social security disabilignts. For

example, a commercial aired between June 2012 and January 2013 displagssage “Lundy

1P|, Exhs. 3135; Pl.’s Exh. 4 at 133:1635:6.
15 Stip. Fact 1 147; Def. Exh. 11.

18 Stip. Fact 11 149.

" PI. Exhs. 14, 16.

8P|, Exhs. 14, 16.



Law gets you the social security benefits you deserve” and features thariglstatement from
Leonard Lundy:

People should always apply for Social Security Disability Bene¥its:ll help
you through the process. That's what we.tfS

Another commercial aired during the same pefeadures a similar statement from Mr. Lundy:

Social Security benefits are available to people because they have a physical or
mental condition that makes it impossible for them to workalss available for
people who have never worked. It's really a cumbersome proGesgob is to

get them the benefits after they've been denid@that's what we dg®

As Mr. Leonard speaks, the following messages appear on the screen:

e Denied Social Serity benefit®
e Lundy Law gets more than retirement benefits from Social Security
e Lundy Law simplifies the Social Security process
e Lundy Law gets the Social Security benefits you need
Similarly, aworkers compensatiotommercialaired in 2015 and 20X&aturedMr. Lundy

telling viewers
Injured on the job? We're here to help. Call now to talk directly to a workers’

compensation lawyerAt Lundy Law, your own lawyer will guide you through
every step of the proceds

In addition, at least on&f Lundy Law’s paper advertisements specifically identifies “Social
Security Disability” and “Workers’ Compensation” as two of Lundyisa“Practice Areas??
Pitt asserts that all dheseadvertisements are false and misleading because Lundy intended to
refer,rather than handle, any potential worke@smpensation and social security cases

Pitt's claim of unfair competitiotbased ommisappropriation ofrade secretfbcuseson a

different aspeadf Lundy Law's advertising campaigrspecifically, LundyLaw's relationship

19p|’s Exh. 19 at LUNDY0000090.
201d. at LUNDY-0000092.
21p|’s Exh. 19 at LUNDY0000096.

# 3ee, e.g Pl.’s Exh. 14 at LUNDY0000032.



with Titan (now known as Intersection Media), the exclusive advertising company for the
Southeastern Pennsylvania Transportation Authority (“SEPTABor many years, Lundyaw
has purchased advertising space on SEPTA buses, trains, and transportation stops, and
throughout that time, Leonard Lundy’s daughter, Sara Lumaybeen an account executive at
Titan?* In that role, she provided Lundiaw with photographs of advertisements used by other
law firms and information on their locations as well as transit ridership infornfatiBitt
alleges that thse disclosures constituted misappropriation of confidential information
concerninghe advertising strategies of Lundy Law’s competitors, including Pitt.
. STANDARD OF REVIEW

“The underlying purpose of summary judgment is to avoid a pointless trial in cases
where it is unnecessary and would only cause delay and exgémsedurt will award
summary judgment on a claim or part of a claim where there is “no genuine dispusny
material fact and the movant is entitled to judgment as a matter of fawvfact is “material” if
resolving the dispute over the fact “might affect the outcome of the suit undevinmigg
[substantive] law.*® A dispute is “genuine” if “the edience is such that a reasonable jury could

return a verdict for the nonmoving part’.”

2 Stip. Fact. 1 41.
241d. at § 42.
31d. at 11 4446.

% Walden v. Saint Gobain Car823 F. Supp. 2d 637, 641 (E.D. Pa. 2004) (ciBegdman vMead
Johnson & Cq.534 F.2d 566, 573 (3d Cir. 1976)).

?"Fed. R. Civ. P. 56(a).
2 Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).
2d.



In evaluating a summary judgment motion, a court “must view the facts in the light mos
favorable to the nomoving party,” and make every reasonable inference irptiréay’s favor=°
Further, a court may not weigh the evidence or make credibility deteramia&ti Nevertheless,
the party opposing summary judgment must support each essential element of theopposit
with concrete evidence in the recdfdIf the evidence is merely colorable, or is not
significantly probative, summary judgment may be granfédiherefore, if, after making all
reasonable inferences in favor of the non-moving party, the court determinténetkas no
genuine dispute as to any matefait, summary judgment is appropriafe.

1. DISCUSSION

Lundy moves for summary judgment each of Pitt’'s remaining claims under the
Lanham Act Pennsylvania unfair competition lawandPennsylvania’s Dragonetti AcTThe
Courtwill addresseachcount in turn.

A. Lanham Act (Count V)

The Lanham Act prohibits the “false or misleading description of fact, or false or
misleading representation of fact, which . . . in commercial advertising or pommoti
misrepresents the nature, characteristics, qualdreggographic origin of his or her or another
person’s goods, sewds, or commercial activities . 3> To prevail on a Lanham Actaim for
false adertising, a plaintiff must proveach otthe followingfive elements:

1) that the defendant has made false or misleading statements as to
his own product or another’s, 2) that there is actual deception or a

%9 Hugh v. Butler Cty. Family YMGA#18 F.3d 265, 267 (3d Cir. 2005).

31 Boyle v. Cty. of Alleghenyt39 F.3d 386, 393 (3d Cir. 1998) (citation omitted).
32 Celotex Corp. v. Catretd77 U.S. 317, 3223 (1986).

3 Anderson477 U.S. at 2480 (internal citations omitted).

3 Wisniewski v. JohaManville Corp, 812 F.2d 81, 83 (3d Cir. 1987).

%15 U.SC. § 1125(a)(1).



tendency to deceive a substantial portion of the intended audience,
3) that the deception is material in that it ilikto influence
purchasing decisions 4) that the advertised goods traveled in
interstate commerce, and 5) that there is a likelihood of injury to
the plaintiff in terms of declining sales, loss of good will,8tc

To establish that the asserted injuaild within the “zone of interest” of the Lanham Act, and
thus entitles thelaintiff to relief under the statute, the plaintiff must show that its alleged injury
is “proximately caused” by the defendant’s alleged misrepresentation

The Third Circuit has held, and the parties agree, that where a pleamtifhowthatthe
defendants statements are not gmhisleading, but “literally false,” the second element of
deception is presumét. If a plaintiff seeks only injunctive relief, courts in this cirduétve
extended thipresumption to the elements of materiality éikelihood ofinjury as well*®
However if a plaintiff seeks monetary damagesnust providesome evidence that consumers

actually relied orthe defendant’s misrepresentation in orderdiablish the requisite causal link

betweerthe defendant’s illegal conduct and act@nmercial injurysuffered by the plaintiff®

% pernod Ricard USA, LLC v. Bacardi U.S.A., |r853 F.3d 241, 248 (3d Cir. 2011). Here, there is no
dispute in this case that Lundy’s advertisements “traveled in intersiatmerce.”

37 Lexmark Int'l, Inc. v. Static Control Componerits;., 134 S. Ct. 1377, 1395 (2014) (citation omitted).
% pernod 653 F.3d at 24&I.’s Opp. at 46; Def.’s Reply at 12 n.10.

39 Smart Vent, Inc. v. Crawl Space Door Sys.,IN@. 135691, 2017 WL 4948063, at *6 (D.N.J. Nov. 1,
2017);Benihana of Tokoydnc. v. Benihana, Inc828 F. Supp. 2d 720, 729 (D. Del. 2011) (“[O]nce plaintiff
proves literal falsity of aadvertisement, the court mpyesumeall other elements of the § 43(a) claim.”) (citation
omitted);Ecore Int'l, Inc. v. DowneyNo. 122729,2015 WL 127316, at *4 (E.D. Pa. Jan. 7, 2015)

(“The presumptiorappears to covanaterialityas well.”).

“0Synygy, Inc. v. ZS Assocs., I1d0 F. Supp. 3d 602, 621 (E.D. Pa. 200 |here are different
standards of proof for different types of remadieder the.anhamAct . . . Where . . . a plaintiff seeks monetary
damages, proof of actual deception is required. This does not mean thét pkzans the burden of detailing
individualized loss of sales; however, plaintiff must show some cust@i@nce on the false advertising.”)

(internal citations omitted}ee alsd/erisign, Inc. v. XYZ.COM LL @48 F.3d 292, 299 (4th Cir. 2017) (“To

recover damages under the Lanham Act, [the plaintiff] must shoantpfalse advertising by [the defendant] b
also that [the defendant’s] statements caused [the plaintiff] actualggesm);Alpha Pro Tech, Inc. v. VWR Int'l,

LLC, No. CV 121615, 2017 WL 3671264, at *14 (E.D. Pa. Aug. 23, 2017) (holding that presumptions ofaecepti
and materiality do not appWwhen plaintiff seeks money damagd=}pre Int'l, Inc. v. DowneyNo. 122729, 2015

WL 127316, at *4 (E.D. Pa. Jan. 7, 2015) (citMgn. Revenue Serv., Inc. v. Xspand,,I#@0 F. Supp. 2d 692, 716
(M.D. 2010) (same)Synygy, Inc. v. Sceltevin, Inc, 51 F. Supp. 2d 570, 575 (E.D. Pa. 1999) (citation omitted)
(“To show entitlement to monetary damages under section 43(a), tffplairst show actual damages rather than a
mere tendency to be damagediif;d, 229 F.3d 1139 (3d Cir. 2000) (unpublisheoléadecision).

8



This affirmative evidence of consumer reliance is required even tloplgintiff need not
provide“detailedindividualization ofloss of salésat the summary judgment statfeThe
rationale for thisequirements thatthe private right of action for false advertising under the
Lanham Actwas enactedtt promote fair business dealings, not to provide a windfall to an
overly eager competitor*

Here, Pitt’s claims rely separately on Lurcgw's advertisements for workers’
compensation cases and social security disability cases, and Pitt seeksynuametayes,
disgorgement of profits, prospectigerrective advertising costs, amjunctive relief.

1. LundylLaw's Workers’ Compensation Advertisements

It is undisputed thdtundy Law has advertised for workers’ compensation cases since at
least 2008, and the record shavat at least some alindy Law's most recentvorkers’
compensatiomdvertisementsepresent thgtrospective clients would work with an attorney “at
Lundy Law”*® Pitt asserts thatince as early as 200®ese advertisements have béemally
falseandmisleading becaudaundyLaw has referred all, or essentially all, of its potential
workers’ compensation cases in Pennsylvania direcliyDi0AC, and has received referral fees
from LOLAC. Lundy maintains, however, that LOLAC's sole propriet@nard Cohephas
been“of counsel to Lundysince 2009and Lundy could therefore truthfully advertise Mr.

Cohen’s legal services as those of an attorney at Lundy*t.aw.

“! parkway Baking Co. v. Freihofer Baking €855 F.2d 641, 648 (3d Cir. 1958ynygy 110 F. Supp. 3d
at 622 (quotingsallup, Inc. v. Talentpoint, IncNo. 00-5523, 2001 WL 1450592, at *13 (E.D. Pa. Nov. 13, 2001)).

2 Syncsort Inc. innovative Routines Int'l, IncNo. 043623 (WHW), 2008 WL 1925304, at *10 (D.N.J.
Apr. 30, 2008) (citindParkway Baking255 F.2d at 649%kee also Johnson & Johnson v. Cait®allace, Inc. 631
F.2d 186, 192 (2d Cir. 1980) (“Failure to prove actual dggran an injunction suit, as distinguished from an action
for damages, poses no likelihood of a windfall for the plaintiff. Theptaiming competitor gains no more than that
to which it is already entitled a market free of false advertising.”).

3 Stip. Facts T 4; Pl.’s Exh. 19 at LUNBO000096. Both were aired between 2015 and 2016. Pl.’s Exhs.
15, 17.

“Pl.’s Reply at 8.



Lundy’s position relies on the following facts, which Pitt has not disputed:

¢ In 2009, Mr. Cohen was added to Luricdhw's professional liability insurance as
“Of Counsel” to the firn>

e Mr. Cohencurrently carries Lundy Law business cards, maintains dy.uaw
email addressgppears on Lundyaw's website, and sometimes attends Lundy
Law attorney meetings and markegimeetings?®

e Since Septetver 2012, LOLAChas been located within the office space rented
by Lundy Law?’

Pitt nonethelessontests Mr. Cohen’s status as “Of Counsel” to Lunggecifically,Pitt
cites toevidence that OLAC remainsan independent lafirm in terms of ownership and
control,that LOLAC maintais separate fax and telephone numbers from Lundy Law and pays
rent to Lundy Lawthatneither Mr. Cohen,OLAC’s associatenorLOLAC's staff are W2
employees of Lundy Law, and that Mr. Coltaesnot identify himself as “of counsel” to Lundy
LawonLOLAC’s website,onthe Pennsylvania Bar Associatiotisting of Workers’
Compensation Layers on social media, or in entering his appearafites.

The Court is not persuaded tlaaty ofthis evidencdrom Pittraises a genuine issas to
whether LundyLaw’s workers’ compensation advertisements are materially false or misleading
While the use othelabel,“of counsel; is not dispositive of whether an attorney can be fairly
advertised asraattorneyof the firm(since there may be circumstances where the use of the title

itself is meant to misleaditt has not providedufficient evidencéo show that the nature of

*® Def.’s Exh. 11.

“6 Stip. Fact 1 16, 19. Def.’s Exh. 29.

" Stip. Facts 7 118.

8 Stip. Fact.  15; Pl.’s Opp-B Pl.’s SurReply at 34 & n. 4.

10



Lenard Cohen'’s relationship with Lundy differetateriallyfrom a consumer’s reasdria
understanding of the relationship betwadaw firmand its attorneysA potential workers’
compensation client who contacted Lundy Law would meet with an attorney plyysiesent

in the office and would have recourse to Luh@yv's malpractice isurancdor the attorney’s
conduct,if necessary Pitt provides no argument for wiay attorney’snon-W-2 statusvithin a

law firm or his decision not to announce his relationship with the law firm in certain contexts
means that he cannot beattorney éthe law firm Nor has Lundy shown that the ownership of
a separate law practice prevents Cohen from acting as an attorney at Lundyidua

importantly there is no indication that Lundy and Mr. Cohen adopted the “of courtkel”

solely for this litigation becaudmththetitle and therelationship have existed since 2089.
Under these circumstances, Pitt has not met its burden of raising a ggumestien of fact as to
whether Mr. Cohen is an attorney at Lundy Law, or even if he is not, whether ticalpart
differences between Lundy Law’s relationship with Lenard Cohen amd farta’s relationship
with its own attorneys would be material to potential cliedtscordingly, Pitt has not provided
sufficientevidenceo support its Lanham Act claim based on Lundy’s workers’ compensation
advertisements

2. LundyLaw's Social Security Advertisements

It is undisputed that Lundyaw has advertised for social security cases since at least

November 2008° Pitt asserts that all dfundy Law's social security advertisements since then

“9pitt also contends that Mr. Cohen'’s individual relationship with Luraly is irrelevant because the
referrals are to his firm rather than to him personally. But Pitt doedspotte that Mr. Cohen himself worked on
workers’ compensation cases referred to him by Lundy, such that if leeavtemdy Law attorney, these case
would be handled by an attorney at Lundy Law regardless of whether athé€d$ AC also worked on these case

0 Stip. Fact at 5.

11



have beetiterally false and misleading in light dfie firm’sreferral agreements withe
Fleschner, Pond, and Crumlieyv firms.

At the outset, the Court notes that Pitt has provided no affirmative evidence of consumer
reactions to any of the specific messages and statements in Lundy Lawtsathents. There
are no customer survey client statements the recordlemonstratindgpow potential clients
actually interprezd LundyLaw’s advertisemets. Because such evidence is necessary to satisfy
the “deception” prong of a false advertising claim in the absence of litensy,f&st can only
survive summary judgment with respéziclaims that are literally falsg'

In determining whetheat daim is literally falsecourts must consider only the
“unambiguous” representations madetly defendant’s advertisements and determine whether
thoserepresentations conflict with realit¢ In this case, the Court must determine 1) whether
any of LundyLaw's advertisements unambigudysepresergthatthe firm’s own attorneys
handle social security cases; and if so, 2) whether Luadss own attorneys in fact handled
social security caseat the time the advertisement vpablished.

Pitt generallyasserts that any reference to social security disability services in Lundy
Law’s advertisements is literally falS&.However, other than pointing generally to the entirety
of Lundy’ssocial security marketing materials, the only language that Pitt specificailyfieke

in its briefingas false is the terfiinjury & Disability Lawyers” that Lundy used in conjunction

®1 Johnson & dhnsoRrMerck Consumer Pharm. Co. v. RhéPeulenc Rorer Pharm., Incl9 F.3d 125,
129 (3d Cir. 1994). Pitt also asserts that a court can also presume deabptiothere is an egregious intent to
deceive. The Third Circuit has not yet determined whidthadopt such a presumptioSee idat 132 (citing
Johnson & JohnseMerck Consumer Pharm. Co. v. Smithkline Beecham.Co80 F.2d 294, 298 (2d Cir. 1992)).
Moreover, Pitt has not pointed to any evidence to establish that Lunsl/'sf any advertisg that is not literally
false is sufficiently egregious to justify the presumption.

*2Synygy110F. Supp3d at 621
3 Pl.’s SurReply at 2.

12



with its mnemonidelephone numbef. Pitt asserts that the use of this descrifatsely

represents thdtundy Law intends to provide legsérvices for saal security disability cases.

The Court disagrees.h€use of thaerm “Injury & Disability Lawyers’ without further
elaboration, is not necessarily a statement concerning the scope of lLamdydgal services

For example, the termouldbe reasonably interpretad identifyingthe law firm’s intended
clientele,i.e. people with injuries or disabilities, without representing that the firm would lee abl
to handle all of their legal needAccordingly, these general advertisemenesraot sufficiently
unambiguous to be construed as literally false.

However, as noted above small numbeof Lundy Law's advertisementdo contain
more specific representationgth respect to its attorneys’ handling of social security calBes.
examplein 2012 and 2013, Lundy airédo television commercials with the following
statements:

e Lundy Law gets you the social security benefits you deserve.
e We’'ll help you through the proces3hat’s what we do

e Our job is to get [people] the benefits after they've been denied.
That's what we do

e Lundy Law simplifies the social security process.

e Lundy Law gets you the social security benefits you néed.

In addition,at least one paper advertisemtrat Lundy distributed to clients between 2012 and
2016 prominently listed “social security” as one of Lundy Law’s ¢fice areas>®

While Lundy maintains that these advertisements ddsogfgest that Lundy Law
employees will themselves handle the viewers’ social security disability cleamseginning

to end,”thisargumenimisapprehends both the standard for literal falsity and the nature of the

> pl.’s SurReply at 4; Pl.’s Exhs. 14, 16.
5 Pl.’s Exh. 19 at LUNDY0000090, LUNDY¥0000092.
% Pp|.’s Exh.14 at LUNDY-0000032; PI.’s Exh. 17.

13



asserted misrepresentatiynFirst, an advertisement need not be verbally expiictie literally
false, so long as a consumer would “unavoidably receive a false message fronethisiagt/
“by necessary implication®® In this case, when a law firm releases a commercial directed
specifically at social security disability cases, and tells viewersttwdt help them through the
process of obtaining social security benefits because “that’s what [thégudth a message
necessarily implies that lawyers within the law firm handle their clisotsal security claims
Similarly, when a law firm listésocial security” among its “practice areas,Unambiguously
impliesthat attorneys at the firm handle cases within that practice 8exzndlLundy Law’s
advertisements need not assert that its attorneys halhdbgpects of their clieritslaimsin
order to be false. If Pitt has providedidence thatundy Law’sattorneys handledo aspect of
their client’s social security claims,dtmary advertisementhat representhat Lundy Law’s
attorneys handledny portion of the claims processuld be literally false Here, the Court
concludes that the statements in at least the three advertisements discussateasufficiently
specific and definive to constitute unambiguous representations that Lundy Law’s attorneys
handle social secity disability claims>®

Having concluded that some, but not aflPitt's advertisements for social security
advertisementanambiguously represent that Lundy Law’s attorneys handle social gecurit

claims, the Court considers whether this messagédlitisnwith reality.”® First, he parties

>’ Def.’s Reply at 11.

%8 Novartis Consumer Health, Inc. v. Johnson & Johr#éterck Consumer Pharma. C@90 F.3d 578,
587 (3d Cir. 2002)AstraZeneca LP v. Tap Pharm. Prod., |[n&44 F. Supp. 2d 278, 2987 (D. Del. 206).

%9t was Pitt's burden to identify each of the specific messages inytsiadvertisements and explain why
they should be construed as unambiguously and literally faltedidPnot do so in its briefing on this motion.
Accordingly, the Court wilhot independently review and analyze each of the thousands of advertsentieat
record to identify all of the advertisements that conveyed unamtiguessages concerning Lundy Law’s handling
of social security claims.

0 parks, LLC v. Tyson Foods)d, 186 F. Supp. 3d 405, 415 (E.D. Pa. 2016) (ciipgartis 290 F.3d at
587).

14



have stipulated that betweBlovember 8, 2008 and October 31, 2013ndyLaw referred all of
its potential social security cases directlptberlaw firms.®* The text of Lundy.aw's 2008
agreement with Fleschner expressly sttttas all work on the cases would be handled by
Fleschner anthatLundy Law would have no obligations to any thieseclients beyondeferral

of cases

[B]eginning the week of November 10, 2008, [Luridyn] will

refer all of itspotential Social Security cases to [Fleschner], and
[Fleschner] will do all of the investigation, management,
processing, overseeing, preparation, and attend hearings as to any
and all Social Security cases which are referred to [Fleschner] by
[Lundy] andaccepted by [Fleschner].

[Fleschner] and [Lundizaw] have agreed that both are responsible
for the representation of their joint clienssd social security

cases in accordance with this Memorandum of Understanding.
Basically, [LundyLaw]'s obligation is to exclusively refer the
potential [LundyLaw] Social Security cases to [Fleschner], and
[Fleschner]'s obligation is to handle all other aspects of the [Lundy
Law] Social Security Cases from investigation to conclufon.

Lundy Law's 2011agreement wh Pond similarly states that Ponshall be responsible solely at
its own expense for evaluating, signing up and prosecuting each accepted®Cess.”
evidence is sufficient fdPitt to establish thato attorney atundy Lawhandled social security
claims betweerNovember 8, 2008 and October 31, 20R&cordingly, theras a genuine

dispute of fact over whethat least threef Lundy Law’s advertisements published during this

time period were “literally false.”

®1 Stip. Fact at 11 222.
62p|'s Exh. 48.

%3 Exh. 49 at 3, 15 (e). The agreement does also provide that Pond would eithde prmdy with access
to its case managementssym or provide period case status updates to Lundy to allow Lundy “to detspan
Lundy Law client inquiry.”ld. at § 10.
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However, in November 2013, Lun@yngaged aocial security attorney, Michele Squires
to handle social security cases at Lun®gcausdlaintiff has not disputed that Ms. Squires was
available and authorized to handldeast some social security cases at Lundy Law after
November 2013, Lundiaw's advertisements for social security cases sincedahenot
“literally false.” While Pitt contends that Ms. Squires only handledearhinimis number of
case<’ it has not shown that any of Luntgw's advertisements since 2013 unambiguously
represent that the firmvould take on more than five cases per month. Moreover, Pitt's
arguments that MsSquires is not an attorney at Lundy law because she is not a W-2 eeploye
and does not receive benefids for the same reasons @iscussed above with respect to Mr.
Cohen. Thus Pitt’'s Lanham Act claims must be limited to advertisements prior to October 31,
2013.

The Court next considers what relief, if any, Pitt can obtain for Lluaslys potentially
false advertising between Novber 8, 2008 and October 31, 20\¥ith respect tanoney
damagesas discussed aboweift must establish a causal link betweerailtsged injury and
Lundy’s specificmisrepresentationsy showing that Lundy’s statememtstually deceived and
influenced consumerS. Here, in assertingonsumer reliance on Pitt's misrepresentatitits
relies on 1) evidence that a substantial number of the social security clieatesmynding to
Lundy Law's commercials, websites, abds advertisementand2) evidence thatundy Law's
average monthly intaked social security caseslsstantially increased in the yeafteathe start
of Lundy Law's referral agreement with FleschndéBoth are insufficient to satisfy Pitt’s burden.

First, Pitt’'s evidencéhatpotentialclients responded to Lundyaw's advertisementdoes

not support its conclusion thite clients relied orany of thespecific false misrepresentatsn

%Pl.’s Opp. at 12.
®Synygy51 F. Supp. 2d at 575ee also Symy, 110 F. Supp. 3dt 62122.
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made by Lundy.Pitt’'s argument is baseah a spreadsheet of Luntdgw’s social security
intakes, which identifies onlyhe category of advertising (e.television website, Yellow Paggs
to which the client was responding, not the content of the advertisé&hts the spreadsheet
does not show that clients were responding to Lurady's social security advertising rather
thangenericbrandbuilding advertisementer advertisementdirectedsolelyat other categories
of cases.Moreover, even if Pitt had evidence that clients were resposgegficallyto
advertisements that referenced social security cHs#salone would not establish that Lundy
Law's clients were influenced by amspecific misrepresentations regarding those cd3etshas
provided no survesor consumer testimony that shalientswould have responded differently
to LundyLaw's advertisements if they omittedferences tds social securityracticeor
expressly disclosed that Luntlgw would refer rather than handle social security cases
Secondwhile the analysis conducted byttRa expert,Michal A. Malkiewcz,shows that
Lundy Law's monthlysocial security intakes was greaadter the start of its referral agreement
with Fleschner thabefore there is no evidence linking the increase to the use of any specific
advertisenents, in particular any of the subset of advertisements that can be constitgeallss
false®” Moreover, even if Malkiewcz's analysifiowed d@emporal correlatiobetween Lundy
Law's social security intakes and the use of ahthe potentially falsadvetisementscourts
have held that “inferences of causation based solely on the chronology of eventshehere
record contains. . other equallycredible theories of causatiomfe not reasonable inferenc¢és.
Here, Malkiewczs analysisdoes not account fahe potential effect dfundy Law's non{alse

advertising, such as the firm’s more general “injurgi&ablity lawyers” advertisements or its

5 Exh. 56.
57Pl.’s Exh. 12 at 4416.

% Bracco Diagnostics, Inc. v. Amersham Health, |6&7 F. Supp. 2d 384, 4838 (D.N.J. 2009fquoting
SeverUp Co. v. CoceCola Co, 86 F.3d 1379, 1388 (5th Cir. 1996)).
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personal injury advertising. Thus, Pitt's evidence does not support a reasonabheendére
causabn, and the Court will grant summary judgment with respect to Pitt's request for money
damage$®

For the same reasons, the Court aflogrant summary judgment with respect to Pitt’s
request for disgorgement of profdaad corrective advertisingrhe plaintiff bears the burden of
showing that the sales for which it seeks disgorgement occurred becawsealtdfghd false
advertising’® Because Pitt has not established a causal link between the claimed
misrepresentations and any clients or cases obtained by theifirtmas not established that
Lundy was unjustly enriched as a resulitefalse statementsSimilarly, a court may only grant
damages to pay for corrective advertising when such damagégsistifiable as ‘a surrogate for
plaintiff's damages or defendasiprofit™” ’* Paintiffs seeking such corrective advertising
damages usually must show some public confusion causide loefendant’s conduct that
injuresthe plaintiff and is most cst-effectively corrected through remedial advertisifgHere,
because Pitt has not established entitlement to disgorgement or money damsggsjecor

advertising cannot be justified as a surrogate for such recovery. MqarPavéas not

% There are additional flaws with the causal chain between Lundy’s mésespiations and Pitt’s alleged
injuries. Even if Malkiewicz could establish that Lundy’s false adwartents caused clients to engage Lundy Law
for their cases, Malkiewicz does mety on anything more than temporal correlation to connect Pitt’s dllegses
to Lundy’s gains. Pitt offers no direct evidence that any social secudtyishivho chose Lundy Law would have
instead chosen, or were aware of, Pitt's social securityipgadnstead Malkiewicz’'s conclusion regarding Pitt's
losses relies on the same befarstafter analysis used to support the asserted increase in Lundy Lawésintak
Pl’s Exh. 12 at 449.

®Bracco Diagnostics627 F. Supp. 2d at 48deealso GucciAm. Inc. v. Duffy’s Inc354 F.3d 228, 242 n.
15; Castrol Inc. v. Pennzoil Quaker State Ci69 F.Supp.2d 332, 343 (D.N.J. 2001) (“Surely, Castrol must
demonstrate with reasonable certainty the portion of Pennzoillsspatifibutable to the willful and intentional false
advertising before the Court can order disgorgement.”).

" Callaway Golf Co. v. Dunlop Slazeng&84 F. Supp. 2d 735, 741 (D. Del. 2005) (quoB&M
Products, Inc. v. Mead Johnson & Cd74 F.Supp.2d 417, 420 (E.D. Va. 2001)).

21d. at 74041(citingZazu Designs v. L'Oreal, S.A79 F.2d 499, 506, 509 (7th Cir.1992)).
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sufficiently shown that it suffered any injury proximately caused by Lundy’s misremiesons
that could be corrected through further advertising.

The final question is whether Pitt should be permitted to proceed to trial on its ataim f
injunctive relief only based on a rebuttal presumption of deception, materialitykeaiiublod of
injury. Courts have generally declined to grant injunctive relief when theridaht ceases [the
offending activity] and shows no inclination to repeat the offefiSéfere,the Court has
concluded that in light of Lundy Law’s engagement with Ms. Squires, there is no evitiahc
Lundy Law’s social security advertisements continue to be literally fAlkkough it is possible
that Lundy may terminate this engagement with Siguires in the future, and again farm out all
its social security cases while representing to the public that its attormayjie these cases, Pitt
has not pointed to amgrvidencethat Lundy intends to do s@ecause Lundy has ceased its
offending activity, and there is no evidence of an inclination to repeat the offiees=are no
genuine disputes of fact that would support granting injunctive relief based on Luntdy La
allegedly false advéasements before November 2013. Accordingly, Lundy’s Motion for
Summary Judgment will be granted with respect to Plaintiff's Lanham Act claim intitste.

B. Pennsylvania Unfair Competition Law (Count Six)

Pennsylvania follows the Restatement (Third) of Unfair Competition, which psothdé
one business mayehiable for harm to the commercial relations of another if:

(a) the harm results from acts or practices of the actor actionable by tharalbethe
rules of this Restatement relating to:
(1) deceptive marketing, as specified in Chapter Two;
(2) infringement of trademarks and other indicia of identification, as specified in
Chapter Three;

3 Braccq 627 F. Supp. 2d at 493 (citiRpader’s Digest Ass; Inc. v. Conservative Digest, In821 F.2d
800, 807 (D.C. Cir. 1987Robert Stigwooroup, Ltd. v. Hurwitz462 F.2d 910, 913 (2d Cir.1972)rzer v.
American Showcase, In@5 F. Supp. 2d 98, 101 (S.D.N.¥098)).
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(3) appropriation of intangible trade values including trade secrets arigtihefr
publicity, as specified in Chapter Four;

or from other acts or practices of the actor determined to be actionable as an unfair
method of competition, taking into account the nature of the conduct and its likely effect
on both the person seeking relief and the public; or

(b) the acts or practices of the actor are actionable by thewttier federal or state
statutes, international agreements, or general principles of common law@pathose
considered in this Restateméfit.

Here, Plaintiffs have allegathfair competition based aeceptive marketingnd
misappropriation of trade s&ts

First, bkecause the parties agree that the definmictdeceptive marketing” undere$tion
2 of the Restatement (Third) of Unfair Competition is nearly identical to thkdm Act, and
becausdothPitt and Lundy rely on the same arguments faats with respect to both claims
Lundy’s motion for summary judgment wilbe grantedvith respect to Pitt'state law deceptive
marketing clainfor the reasons discussed above with respect to Patlsam Act claint>

SecondpPlaintiff's unfair competion claim based on trade secret misappropriation is
based solely on information provided by Sara Lundy to Lundy Law conceaduggtisements
used byPitt and other law firm&® Here, he parties have stipulatéaat Sara Lundy provided
Lundy Law with information regarding the nametlaw firms with advertisementsinning
through Titan, photographs of advertisements by law firms appearing in public, amdatibn
on where law firm advertisements ran publicly and the types of advertisethantan in public
at certain points in time in certain locatiod®itt alsopoints toa particular email threaid

which Leonard Lundynformshis daughterSara Lundythat he intends thle suit againsPitt

" Restatement (Third) of Unfair Competition §1.

S Diadato v. Wells Fargo Ins. Servd4 F. Supp. 3d 541, 5712 (M.D.Pa. 2014) (holding that
Pennsylvania common law claim for unfair competition through de@eptarketing is “identical to the Lanham
Act without the federal requirement of interstate commerce”).

®Pl.’s Opp. at 23.
" Stip. Fact 11 486.
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over its “Remember thisiNnbet slogan andasksher forthe location of Pitt’'s advertisements
and “pictures or copies of [Pitt’s] ads and copies or pictures of [Luadis] [a]ds.”"® Sara

Lundy responds that Pitt “has ads inside buses, subways” and “on the platforms of sopw/ay s
and agrees to provide photos of Pitt’s and Lubahy’s advertisement§’

However, wile the nepotistic interactions between Leonard and Samdylmay be
concerning for Titan an8EPTA,Pitt has not establishekat any of the information exchanged
between Titan and Lundyasconfidential. There is no evidenddat Titan provided Lundwith
copies of any internadvertising strateggocuments, unpublished draft advertisements, or
extensive compilations of advertising détat mightreasonablgarry anexpectation of
confidentiality. Nor hasPitt identified anyconfidentiality agreemesbetweernritanand any
law firm that prohibited Titan from sharing the locations or photograpteofirms’
advertisements with other Titan customers. Rather, the content and locatiew diran’s
advertisementis generally intended to be public, and indeed, it is uncontested that Pitt was able
to obtainsimilarinformationfrom Titanconcerning the locations of Lundyaw's
advertisement&? Accordingly, Pitt has failed to meet its burden in providing any evidence of
unfair competition througtrade secret misappropriation, and summary judgment gijranted
on Count Sixn its entirety

C. Dragonetti Act Claim (Count Eight)

Pennsylvania’s Eagonetti Act allows a civil suit for wrongful initiation of civil court

proceedings without probable cause and for a purpose other than securing adjudicdegalof a

8Pp|’s Exh. 84 See als®l.’s Exhs. 8536.
®Pl.’s Exh. 84.
8 Stip Fact T 47.
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claim, when the proceedings end in favor of the deferitfaAtcordingly, a plaintifican
succeed o a claim under the Dragonetti Act if it show$ (dat the underlying proceedings were
terminatedn plaintiff's favor; (2 that the defendant caused those proceedings to be instituted
without probable cause; and) (Bat the proceedings weirsstituted for an improper purpo8e.

Here, Lundy argues, as it did in its earlier motion to dismiss Pitt's Dragonett theat
Lundy Law's voluntary dismissal of its trademark suit without prejudice was not a termination i
Pitt’s favor. Indenying LundyLaw's first motion to dismiss, the Court held that the question of
whether Pitt’s voluntary dismissal constituted a favorable terminatiand depend on the
specificfactual circumstances of the case, auitlence thaLundy anticipated an imminent loss
on the parties’ pending motion for preliminary injunctrmaysupport a finding thathe
voluntarydismissal was in Pitt's favot®

Since then, howevePRitt hascome forward witmo evidence thdtundy withdrew its
sut “in the face of imminent defeatir that the dismissal was otherwise based on the merits of
the suit’® The only evidence Pitt relies on for its claim are 1) that Lundy dismissedythe da
after it learned that Pitvas being indemnified by its insurarearier for its defense of the suit;
and 2)thatLeonard Lundyduring his deposition as the corporate desigrfieeindy Law in this
casecould not identify the specific individuals who told him they were confused by Pig’'sfus
its “Remember This Name” slogaithis does not satisfy Pitt's burden. First, even if one could

infer from the timing of Lundy.aw’'s withdrawal of its suit that its decision was based on Pitt’s

81 Seed2 Pa. C.S. § 83545.

8 paparo v. United Parcel Ser3 F. Supp. 2d 547, 548 (E.D. Pa. 1999) (ciBagnar v. Miller 701
A.2d 232, 238 (Pa. Super. 1997)).

8 Mem. Op. dated December 13, 2013 (Doc. No. 35) at 15.

8 zappala v. Eckert Seamans Cherin & Mellott, LIN®. 0336, 2011 WL 8200380 (Phil. Ct. Com. PI.
September 20, 20113ff'd, 53 A. 3d 936 (Pa. Super. 2012pntemporary Motorcar Ltd v. MacDonald lllig des
& Britton, LLP, No. 783 WDA 2012, 2013 WL 11253857, at *4 (Pa. Super. Ct. Sept. 19, 2013) ldjogsky V.
Douglas 58 A.3d 1138 (Pa. Super. Ct. 2012)).
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financial ability to fully litigate the case, tmeeredesire to avoid protracted litigation is not
proof of anticipated defeatMoreover, Pitt does not dispute that both parties are still actively
litigating Lundy Law's attempt to obtain registtion for its"Remember this Nameslogan
before the Trademark Trial and Appeals Bo&rdhus, LundyLaw's decision to dismiss its suit
without prejudice after learning that Pitt was insured doesstablishthat the dismissal was in
Pitt’s favor. Secand, the mere fact that Lundy could not identify specific withesses who would
testify regarding theiconfusionover Pitt's “Remember this Number” slogdaes not show that
the case was instituted without patle cause. Indeedphintiff asserting tradeark
infringement can prove likelihood of confusion withamyy evidence of actual confusifh
Accordingly, Pitt has not satisfied its burden of establishing that Luadis suit was
terminated in its favor, and Lundy’s Motion for Summary Judgment is granted sjitbateto
Pitt’s Dragonetti Actlaim.
V. CONCLUSION

For the reasons discussed above, Lundy’s motion for sumodgment will be granted
as to all remaining claimsThe Court is aware thés dedsion todaydeniesaplaintiff relief
despite evidence of years of wrong-doing by the defenddimste is every indication here that
a prominent personal injury law firm in Philadelpkssentially rentedut itsname in exchange
for referral fees anthat its managing partner lig@oh televisiorthat his firm handled social
securitydisability claimswhen it did not. But when plaintiff fails to meet its burden of

establishingcausatiorof harmor likelihood of future violations, the Lanhanctiand

8 See Larry Pitt & Associates, P.C. v. Lundy Law, LOPposition No. 91210158 (T.T.A.B.).

8 see Express Servs., Inc. v. Careers Exp. Staffing SéR6F.3d 183, 187 (3d Cir. 1999) (reversing and
remanding district court’s determination that plaintiff failed to derrateslikelihood of confusion when the parties
had stipulated there was no adtaonfusion).
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Penmsylvania law do not permit a court to grant relief based solelydefendant’s past
misrepresentationdNonetheless;ourts are not the only institutions to review deceptive attorney
advertising; noare they typically the most appropriate or efficient fordmmanyinstancesa
complaint tathe statettorney disciplinary boardsay be the most effective means for quickly
ending and sanctioning plainly unethical conduidtus the Court’s decision should e read

to condone oexcuse Defendants’ alleged actiphatshould instead serve as a reminder of the
burden that plaintiffs bear when they choose to seek relief against their domnspetcourt.

An order follows.
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