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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LARRY PITT & ASSOCIATES,

Plaintiff, :
V. ; CIVIL ACTION NO. 13-2398
LUNDY LAW, LLP, et al.
Defendants.
MEMORANDUM OPINION
Rufe, J. September 30, 2014

Plaintiff Larry Pitt & Associates (“Pitt")a law firm, has sued second law firml.undy
Law, LLP, andts managing partndr. Leonard Lundy, Esq. (collectivefLundy Law”), as well
as Titan Outdoor LLE"Titan”), an advertising firmallegingfederal antitrust violations and
state law causeof actionPlaintiff voluntarily dismissed its initial complaint after Defendant
filed a motion to dismiss, and filed an amended complaint. Defendants again moved tg, dismis
and the Court granted that motion in substantial pafintiff filed a Second Amended
Complaint.Defendantdhhavemoved todismissthe Sherman Actlaims(Courts 1-4) andcertain
state law claimgCounts 6 and)7
. FACTUAL ALLEGATIONSIN THE SECOND AMENDED COMPLAINT?

Plaintiff Pitt is aPennsylvanidsased law firmwith its office in Philadelphiayhich
provides representation to clientsle greaterPhiladelphia region. The firm provides

represerdtion primarily in the areas @lersonal injury, social security disability, and workers’

! The Court found that two of Plaintiff's claims were adequately p@de of those claims alleged that Lundy Law
wasviolating the Lanham Act federal claimand the othealleged violations oPennsylvania’®ragonetti Act.

The Court dismissed all other claims, but granted leave to amend.

2The Second Amended Compla{tAC”) restates facts contained in thiest Amended Complaint‘FAC”), and
also pleadsomeadditional facts.See Exh. A td°l.’s Brief [Doc. No46-1], comparing the ARC and the SAC.The
Court hereby incorporates the recitation of facts set forth in the’€@etember 13, 20T8emorandum opinign
but also summarizes the factual allegations from the SAC in this medwraognion to provide context for its
opinion
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compensatiotaw. Defendant Lundy Laws a Pennsylvanibased law firmwith offices in
Pennsylvania, New Jersey andl&eare.Lundy Law purports that it provides representation to
individuals pursuing personal injury, social security disability, and workerspeosation
claims.

It is alleged that potential clientgho wishto retain a lawyer in the areas of personal
injury, social security disability, and workers’ compensation selectltheyers based upon
brand nameecognitionor brandname recallAccordingly, law firms such as Pitt and Lundy
Law seek advertising opportunities which provide mass reactstant mesging, and
saturationas such advertising creates name recognéiahrecall Accordingto Pitt, the most
highly coveted advertising venues are: 1) the exterior of buses; 2) radio timesitsfore and
after traffic and weather updates; and 3) inside sports arbelasision advertisements,
phonebook listings, internet advertisemeraadsidestationary billboards, and advertising
posted inside buses and trains and at bus stepall less cost effective.

Historically, Pitt purchaseddvertising space on the exteriors and interiors of
Southeastern Pennsylvania Transportation Authority (“SEPTA”) buses amg| &tad on
SEPTADbus stopsSEPTA advertisements are sold by TitAefendant L. Leonard Lundy’s
daughter, Sara Lundy, has been an Account Executive at Titan since March 2011, and is
responsible for selling advertisements for SEP$#ce approximately January 2012, Lundy
Law has had the exclusive right to advertise legal services on the outside & B&ESEE,
pursuant to ongear, renewable contracts with SEPTPRor the period of the exclusive contract,
other law firms cannot advertise on the exterior of SEPTA buses, even if thésilyeapace is
not being used by Lundy or any other businébsg SAC alleges that the excluss@ntract with

SEPTA is, in effect, renewable indefinitely, at Lundy’s sole oplitmconsideration for this

® Plaintiff also alleges that the exclusive contract is renewable indefinit¢he same rate. While the Court cannot
reasonably infer that Lundy is entitled to renew the contract annualig atitme rate from the facts alleged in the
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exclusive right, Lundy Law paid a substantial advertisingdbeve the market prices SEPTA
typically charges fosuch advertisingpacePitt (and othetaw firms) may (and do) continue to
purchase advertising space inside SEPTA buses and trains and on SEPTA bus stops, but are
allegedly foreclosed by terms of Lundy Law’s exclusive contracts witiT®E&rom entering
into their own exclusive contrecwith SEPTA Ritt also alleges that Sara Lundy gave her father
access to competitively sensitive information, as she was the point person ftisedysales
for competing law firms, including Pitt.

Pitt claimsthat exterior bus advertisements argyaffective, and are unique in that they
serve as moving billboards, reaching more prospective clients than statiotrgrds or
interior bus and traiadvertisementsitt alleges that iteceived 142 client referrals from
SEPTA advertisemen{presumably including both interior and exterior advertisements) in 2008,
160 in 2009, 197 in 2010, and 146 in 2011, but only 16 in 2012 and 12 inat@t3t was
barred from running advertisements on the exteriors of SEPTA buses.

In addition to the SEPTA contract, Lundy has enteredarttusive contrastto
advertise on the exterior of BerRseaRegional TransportatioAuthority (‘BARTA”) buses as
well as New Jersey Transit buses and Delaware’s DART binstébe past, Pithas advertised on
the KYW radiostationduring rush hour, but now Lundy has an exclusive contract for rush hour
advertising slotscheduled around weather and traffic updatesYwWKprecluding other law
firms from buying advertising in those desirable time slots on that stati@n least one year
Finally, Lundy has an exclusimntract with the Wells Fargoe@tersports and entertainment
arenawhich precludes advertising by competing law fifiorsat least one yeatundy obtained
all of these exclusive contracts by payfngusually high” advertising fees, well above market
rates.

As evidence of Lundy Law’s market power, Plaintiff alleges that Lursdyldeen able to

SAC, this factualdgsue is not dispositive.



charge its clients higher contingency fees (as high as 45%), demand east feds from
doctors to whom Lundy refers clients, and enter into agreements with othiantawpursuant
to which other firms contribute to Lundy Law’s advertising budgetpaydLundy Law referral
fees, and Lundy Law runs ads for legal servibesit does not provide (e.g. representation in
social security and workers’ compensation cases) and refers those chsesthert law firms.

As a result ofall these ativities, Pitthas suffered a decrease in net income, whereas in
the years before Lundy Law entered into the exclusive advertising dsni#thad typically
seen an increase in net income from year to year.

. STANDARD OF REVIEW

Dismissal of a complaint pursuantfederal Rule of Civil Procedure 12(b)(6) for failure
to state a claim upon which relief can be granted is appropriate where af{gépiafn
statemeritdoes not possess enough substance to show that plaintiff is entitled tdIrelief.
determining whther a motion to dismiss is appropriate the court must consider those facts
alleged in the complaint, accepting the allegations as true and drawing all latgeences in
favor of the nommoving party> Courts are not bound to accept as true legal conclusions couched
as factual allegation$Something more than a mepessibilityof a claim must be alleged:; the
plaintiff must allege‘enough facts to state a claiorelief that is plausible on its fa¢é Even in
complex antitrust cases, courts must apply the plausibility standard and not aneeighte
standard® The Complaint must set forth direct or inferential allegations respecting all the

material elements necessary to sustain recovery under some viable legal Fre®ppurt has

“ Bell Atl. Corp. v. Twombj\650 U.S. 544, 557 (2007).

° ALA, Inc. v. CCAIR, In¢29 F.3d 855, 859 (3d Cir. 1994y v. Muhlenberg CallNo. 074516, 2008 WL

205227, at *2 (E.D. Pa. Jan. 24, 2008).

® Twombly,550 U.S. at 555

"1d. at 570.

8 West Penn Allegheny Health System, Inc. v. UPB2C,F.3d 85, 98 (3d Cir. 2010) (holding that it is inappropriate
to apply heightened scrutiny to antitrust and other complex)cases

® Twombly 550 U.Sat 562.



no duty “to conjure up unpleaded facts that might turn a frivolouactianinto a substantial
one’*°
[II. DISCUSSION

The Court notes that the additional factual allegations set forth in theg&Aezally fail
to correct the pleading deficiencies discussdtie Court’'s December 13, 2013 memorandum
opinion. The Court incorporates the relevant reasoning from that decision herein, dodrsets

the following additional grounds for its ruling.

A. Antitrust Claims: Sherman Act, Section 2 Claims (Counts 1 and 3)

In Counts 1 and Fitt alleges that Lundy Law has violat8dction 2 of th&herman
Act, ™ through unlawful monopolization or attempted monopolizatibimade A party can
violate Section 2 through unilateral conduct which creates or attempts toareatepoly, or
by harmfully exercisingmonopoly power? Pitt argues that Lundy Law has achieved or has
attempted to achieve a monopoly in the market for small personal injury andssaciaty
disability and workers’ compensation law firms in the GreRteladelphia RegiorRitt argues
that Lundy Law has engaged in multiple azdimpetitive schemes in restraint of trade in the
legal market, causing injury to competitor law firms, including Pitt.

To state alaim under Section 2, a plaintiff mustege“(1) that the defendant has
engaged in predatory or anticompetitive conduct with (2) a specific intent to monopaliZ®) a
a dangerous probability of achieving monopoly potW&As an essential part of its case, a

plaintiff mustdefine the relevant geograic market and product market, and explain a

1014, (citing O’Brien v. DGrazia, 544 F.2d 543, 546 n.3¢iCir. 1976)).

Hi5u.s.cs2.
12The Amended Coniaint does not allege the exercise of monopoly power
13 pastore v. Bell Tel. Co. of P24 F.3d 508, 512 (3d Cir. 1994)
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defendant’s power within that markétThe Court will begin with a discussiaf the relevant
markets.

1. The Relevant Geographic Market

Pitt defines the relevant geographic marketh@sGreater Philadelphiaegion. The Court
previously held that Pitt's geographic market definition is adequately supportedtice and
pleading purposes. Defendants have not provided a basis to disturb that ruliftg here.

2. The Relevant Product Market

Pitt defines the relevambarket as “the market for legal services provided by small
personal injury andogial security disabilityandworkers’ compensatiolaw firms in the Greater
Philadelphia Region*® Lundy Law challenges the adequacytioé pleading with regard this
asserted markét.In determining whether competing entities are in the same mérkeEhird
Circuit has held thatie Court must examine whether products or services are readily substituted
for one anothet® and define the market teficompasall intercdhangeable substitute
products.™ Failure to do so means th#te relevant market is legally insufficient and a motion
to dismiss may be granted”

The services provided by law firms in the proposed market may be readily seddtut
one another, but the facts alleged do not support an inference that the proposed markat definit
encompasses all interchangeable substitute produaststirms range in size from sole
practitioners to firms of hundreds of lawyers, and firms of any size can and do pensdieal

injury, social security disability, and workers’ compensatiasesPitt's market definition

“1d.
> Mem. Op. and Order dated Dec. 13, 2013.
®SAC 1 34.
7 n its earlier ruling, the Court assumed without deciding that this markeitae was sufficiently pledLundy
Law has put forth substantial argument that warrants a closer etamiof this issue.
'8 Broadcom Corp. v. Qualcomm In601 F.3d 297, 307 (3d Cir. 2007).
;z Queen City Pizz, Inc. v. Domino’s Pizza, Incl24 F.3d 430, 436 (3d Cir. 1997).
Id.



because it is limited to “small” law firms (where “small” apparently means whaigite
understands it to meais) unrealistically narrové’ as pled, it does natclude all legal services
providers that consumers migietainfor the same purposé Pitt provides absolutely no factual
basis for excluding from its market definition the many law firms which provideatie $gal
services as the firms withits proposed market definitioRitt has failed t@adequately plead a
product market, which alone provides a basisifsmissal othe SAC*

3. Defendant’'s Power in the Market

To state a claim for monopolizatian attempted monopolizatipRitt alsomustallege
thatLundy Law has increased its market power (or is expected to dorea)ing a dangerous
probability of achieving monopoly poweRitt alleges that Lundy Law has gained market power
by entering into, and then leveraging, exclusive advertising contracts fodkestiaing venues.
As evidence of Lundy Law’s increased market power, Pitt alleges tHaindly Law began
charging higher contingency fees in personal injury cases—sometimigh @&s 45%; 2) Lundy
Law demands and receives high cash referral fees from doctors to whom Lignglglients;
and 3) Lundy Law has entered into advertising partnership agreements wittaottiemis.
Assuming for purposes of this motion that each of these allegations is indicaticeeaed
marketpower, the Courassessswhether these facts give rise to a plausible inference that the
increased market power evidencegaagerous probability of achieving monopoly po#efor
the reasons set forth below, the Court finds that Pitt has not adequetetiigd Lundy Law’s
conduct has created a dangerous probability of achieving monopoly power.

With regard to contingency fees, the Court notes that when one competitopreiess

2L Cyber Promotions, Inc. v. AOL, In@48 F. Supp. 456, 461 (E.D. Pa. 1996).
22 Queen City Pizzal24F.3dat436.
23
Id.
% pastore 24 F.3d at 512.



other competitoractuallystand to gain market share, unless there are barriers to entry into the
market® Barriers to entry may include one competitor’s control over superior resoorc
entrenched consumer preferent&ere, Pitt admits that entrenched consumer preferences are
not a factor in the selection of a firm to handle personal injury, workers’ contigenaad social
security disability matters, so the Court must examine wheiftenas pled thdtundy Law’s
conduct has res@tin its control over a superior resource. Pitt does not allege that Lundy Law
controlsany resourcanecessary for the establishment of a law firm or the practice of law.
Rather, Pitt alleges that Lundy Law controls certain, highly effecishegrtising opportunities
which might provide one meansattracting clients to a law firm, whetheew or welt

established’ The Court has previously held that Lundy Law does not control all potentially
effective advertising opportunities in the region, and while competitors magtdgmated to using
inferior or more expensivadvertisingopportunities, Pitt has not pled facts from which the Court
can infer that Lundy Law’s exclusive advertising contracige created or are likely to create a
barrier to entry into the legal mark&hus, although Lundy Law’s high#éhanmarketrate
contingency fees anadicative of market power, Pitt has not pled facts from which the Court can
infer a dangerous likelihood of Lundy Law achieving monopoly power.

With regard to thalleged payment of referral febg doctors to whom Lundy Law refers
clients the Court ntes that Pitt does not allege that referrals to medical practices or referral fees
from medical practices are necessary for the practice ofafact, Pitt alleges that the practice
of referring clients in exchange for fees is unethiéatordingly, whle this practice may be

indicative of market power, the practice cannot impact competition for clients liegtie

% Matsushita Elec. Indust. Co., Ltd. v. Zenith Radio Get{5 U.S. 574, 5B(1986).

% See Yeager's Fuel, Inc. v. Pa. Power & Light, @53 F.Supp. 617, 649 (E.D.Pa. 1997).

%" The Court notes that traditionally, law firms attract clients by developing ar seglatation for providing legal
services. Although the legal profession does permit law firm adiragtithe Court assumes that a firm’s reputation
still plays an important role in attracting clients.



market.To the extent that Pitt argues that these cash referral fees from doctoersonapetition
by providing a source of revenue to pay for Lundy Law’s advertisementsothier€jects this
claim. The source of advertising funds is not relevant to the Court’s inquiry into any
anticompetitive effect of the advertising contracts.

With regard to Lundy Law’s advertising agreements with dtéherfirms, assuminghe
Court can infer from these agreements that Lundy Law enjoys signifraaiket powerfor the
reasons set forth below, the Court finds that the SAC fails to sufficiently piaadundy Law’s
market power has increased throaghicompetitive conduct, as opposed to legitimate,
competitive conduct.

4. Anticompetitive Conduct

In addition to pleading that Lundy Law has increased its market power, Pitplaadt
facts from which the Court can inferaththis increased market powersa@will be achieved
through predatory or anticompetitive conduct, with an intent to monopolize the legal market, not
through growth, a superior product, business acumen, or historic acident.
Pitt’s antitrust claim rests on the premise tl@ttml oversuperior advertising
opportunities, as opposed to control oregources necessary to engage in the practice of law,
can form the basis of an antitrust clamthe legal marketAs previously noted, the goal of all
advertising is to increase market share. The fact that one competitor implermighiy a
successful marketing strategy does not render that strategy antidcovaetpredatory. Lundy
Law’s alleged success in attrawgi clients, at the expense of its competifSmdoes not, without

more, give rise to an inferent®at its longterm, exclusive advertising contragigh Titan and

% Broadcom Corp. v. Qualcomnmc., 501 F.3d 297, 307 (3d Cir. 2007).

29 pitt notes that it has lost revenue since Lundy Law entered into excheiwracts with SEPTA for exterior bus
advertisements (Pitt's 2013 yeamnd total net income was down 5.6% from 2012,ie32012 net was
approximately 15% lower than its 2011 net), and that it has receiveeliar feferrals based on SEPTA
advertisements (from a peak of 197 in 2010 to a low of 12 in 2EAL 1Y 301302, 309, 312.
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othersare anticompetitive.

Pitt fails to pleadacts from which the Court can infer tHaindy Law’sexclusive
advertisingcontracts have reduced or are likely to redheenumber of competitors in the legal
market, created barriers to entry into the legal market, created b&orieamsumers wishing to
retain competing firms or compare $egharged by competing firms, or reduced competitors’
ability to provide requeted legal services if retaineBlecause Pitt has not adequately alleged
that Lundy Law’s exclusive contracts have harmed competition, the Courtimg¢etading
insufficient b state a claim for Sectionahtitrustviolations.

Pitt also argues that the advertising agreements Lundy Law has enteredth other
law firms are anticompetitive. The advertising agreements Pitt describessgeslaly require
the agreeing firms tibrgo advertising in certain available venues where Lundy Law
advertisements also run (e.g. inside SEPTA buses), and in exchange Lundy agmees to r
advertisements for legal services it does not provide and refer casesegefreratthose ads to
the agreing firms° Pitt alleges tht the goal is to divert inquiries from potential clients into the
Lundy Law intake system, even in areas of law in which Lundy Law does not practit
argues that this practice of advertising the services of multiple fismg the Lundy Law name
and telephone numbedéprives$ potential clients of information about competing law firms
But theseadvertisingagreements only requisgreeinglaw firms to forgo advertising in certain
locations; they do not prevent nagreeindaw firms, such as Pitt, from advertising inside
SEPTA buses or in any other forum where Lundy Law advertises on exctusive basisPitt
therefore does not adequately plead that these advertising agreemeatoimjoetition

5. Conclusion

%9 The Court previously found that Pitt has adequatelgdta claim under the Lanham Act with regard to this
conduct, and does not disturb this rulinthe Court notes that false advertising will rarely give rise to an asttitr
claim. Santana Products, Inc. v. Bobrick Washroom Equip., 1401 F.3d 123136-138(3d Cir. 2005).
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Because Plaintiff has not adequately defined the relevant product markegsafaded
to plead facts giving rise to a plausible inference ttiete is a dangerous possibility that Lundy
Law will achieve monopoly poweithe Court will dismiss Pitt’'s mapolization and attempted
monopolization claims.

B. Antitrust Claims; Sherman Act, Section 1 (Counts 2 and 4)

Section 1 of the Sherman Act prohibits contracts, conspiracies, and combinations in
restraint of tradé’ A claim under Section 1 must allegelective actior—i.e. an agreement
between two or more actors to monopolize a matkatplaintiff must also plead: 1) some overt
act by the parties to the agreement, acting with unity of purpose or common desigage in
unlawful behavior; 2) with specific intent to monopolize the relevant product andageogr
markets; and 3) a causal connection between the agreement and an injury to iffe®plaint

The Court rejected the conspiracy claims set forth in the FAC, and so, in the 8AC, Pi
has pled entely new conspiracy theorieNow, Pitt argues that: Dundy Law’s exclusive
contract to advertise on SEPTA buses constitutes a conspiracy with Titan te eangatawful
exclusive dealing;rad 2)Lundy Law’s advertising agreements with other law firms constitute a
conspiracy to commit antitrust violations.

1. The Exclusive Advertising Agreements

Pitt argues that the exclusive contract between Titan and Lundy Law, under which Tit
may not sell exterior bus advertisements on SEPTA to any law firm otmeL tinaly Law,
constitutes a conspiracy in restraint of trade. Lterg: exclusive dealing arrangements are

illegal only when they foreclose a substantial share of the market and thusdmapetition>* In

115 U.s.C§1.

32 Mathews v. Lancaster Gen. Hosp7 F.3d 624, 639 (3d Cir. 1996).

¥ d.; Howard Hess Dental Lab., Inc. v. Dentsply Intern., 1662 F.3d 237, 253 (3d Cir. 2010).
34 ZF Meritor, LLC v. Eaton Corp696 F.3d 254271 (3d Cir. 2012)
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examining whethea plaintiff has adequately pled treat exclusive arrangement unduly restrains
trade, the Court must look #ite factual allegations regarding the restrictiveness of the
challenged practice, the economic usefulness of the practice, and whether thgethaiactice
creates barriers to &g, and can also considictors such athe duration of the agreement, ease
of termination, alternative outlets for competitors, and justifications of the buageseller for

the arrangemerit.

The Court accepts Pitt's assertion that Titan account éxecsara Lundy’s involvement
in Lundy Law’s exclusive advertising contract for exterior SEPTA bus @idesrents gives the
transaction an appearance of impropriety. The CGdsoaccepts, for purposes of this Motion,
that Pitt has accurately characterized the exclusivertisingcontractswvith SEPTAasde facto
perpetual contracts, renewable at Lundy Law’s sole option. WHalehallenged practice
restricts only one particular advertising opportunity, leaving open a multitudeesf ot
opportunities, including other opportunities with SEPTA and other Titan clients, the Gourt a
accepts, for the purpose of this discussion, Pitt's assertion that exteribA DEP
advertisements are uniquely cestective (which is ppsumably why Lundy Law was willing to
pay a premium for exclusive rights to swadvertisng). However, the Court need not accept as
true theunsupported premise that advertising on the exterior of SEPTA buses is necessary to t
survival of competitore the legal market, or ¢éhlegal conclusion thaélhe contract$or SEPTA
bus advertising lessen competitioncogate barriers to entry into the legal markebm the facts
alleged, the Court can infeat mostthat Lundy Law’s exclusive contract witiEBTA may
result in a rival’s need to increase its advertising budget or face an abikesiecrease in
business. The Court cannot reasonably infer that the contracts will have a ruinciusreffeals

in the legal marketforeclosing competition in a bstantial share of that market

35 ZF Meritor, 696 F.3d aB27.
12



2. The Joint Advertising Agreements

Pitt has failed to plead facts from which the Court can infer that the agrecietween
Lundy Law and the agreeing law firms constitute an agreement between twoecactws to
monopolize a market. With regard to Lundy Law’s intent to monopolize, Pitt points to Lundy
Law’s expressed desire to be the dominant legal provider within its niche. Howeseould
merely reflect a desire to compete successfMiyreover, the Court cannot infer from the facts
alleged that thagreeing law firmdarbored any anticompetitive intention. An equally plausible
inference is that, aware of Lundy Law’s exclusive access to highly effaetrtising
opportunities, the agreeing law firms entered into an agreement for ratiomeddsusgasons, to
grow their own legal practices, not to promote Lundy Law’s monopoly power in theimir
fact, the agreements directly (and intentionally) benefit the agreeing ttorgpm the relevant
market—ensuring that those competitors continue to have clients to $&rve.

3. Conclusion

Pitt's factual allegations best support an inference that Lundy Law isngimmthe
competition for clientsbecause it has secured and leveraged valuable marketing ogpestuni
For the reasons set forth above, Pitt has failed to plead facts from which the&ounfer that
the agreementat issuewnere intended to result ihave resultedh, or will result in restraint of
trade.Accordingly, Counts 2nd4 will be dismissed.

B. State L aw Claims®’

Pitt also asserts the following state law clais@nmon law unfair competition (Count

% n addition, as noted above, the agreeing law firms’ commitmentraindfom advertising in certain venues (e.g.
inside SEPTA buses) may indirectly benefit ralreeing competitors in the relevant market, by increasing available
advertising space in those venues and potentially decreasing the nunalvefiohk advertising in that space, and
increasing the salience of legal services advertisements which are pested th

37 Because one of Plaintiff'etleral law claims survives, the Court has supplemental jurisdimtienPlaintiff's

related state law claims.
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6), tortious interference with prospective contracts (Count 7), and violation of Pemmsglva
Dragonetti Act (Count 8Defendants mato dismiss the unfair competition claim and the
tortious interference with prospective contracts claim.

1. Unfair Competition(Count 6)

Pennsylvania follows the Restatement (Third) of Unfair Competiflovhich provides
thatone business may be liable farm to the commercial relations of anotifier

(a) the harm results from acts or practices of the actor actionable by therudbethe
rules of this Restatement relating to:
(1) deceptive marketing, as specified in Chapter Two;
(2) infringement oftademarks and other indicia of identification, as specified in
Chapter Three;
(3) appropriation of intangible trade values including trade secrets arigtihefr
publicity, as specified in Chapter Four;
or from other acts or practices of the actor deiteechto be actionable as an unfair
method of competition, taking into account the nature of the conduct and its likely effect
on both the person seeking relief and the public; or

(b) the acts or practices of the actor are actionable by the other ureta fadstate
statutes, international agreements, or general principles of common law@pathose
considered in this Restatemént.

Unfair competition is customarily defined as “the passing off of a rigaltsds as one’s
own.”*® This would include using a rival's trademark or trade name to sell a rival product, or
otherwise creating confusion between a defendant’s goods and those of théouweter,
unfair competitioralso haseen interpreted somewhat more broaiiynclude such things as
improper use of a rival’'s confidential information, or profiting from a rivakpenditure of

labor, skill, or money” Unfair competition is not a catedl for any form of business

misconduct.

¥ Giordano v. Claudio714 F. Supp. 2d 508, 52 (E.D. Pa. 2010).

39 Restatement (Third) of Unfair Competition §1.

“0 Giordano v. Claudip714 F. Supp. 2dt 521(citing Scanvec Amiable Ltd. v. Chang0 Fed. App’x 171, 180 (3d
Cir. 2003).

“L Granite State Ins. Co. v. Aamco Transmissions, §¥cF.3d. 316, 320 (3d Cir. 1995).
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In the SAC, Pitt allegethat Lundy Law hasl) engaged in false, misleading, and
deceptive advertising; 2) filed sham litigation;d@manded and received unethical and illegal
referral payments from doctors; 4) entered into long-term exclusive aivgrtontracts; and 5)
was provided access toropetitively sensitive information regarding its competitadyertising
budgets and practices by Titan employee Sara Lupithfurther allegs that these acts were
calculated to procure an unfair competitive advantage.

The Court will allow Pitt to pursue its claim that Titan, through its employee Sarg Lund
provided Lundy Law with competitively sensitive information regarding congpgt
advertising budgets and practices, as Pitt may be able to establish thatshitstea an
appropriation of Pitt’s intangible trade values, and such conduct could harm Pitt’'seocaim
relations??

As the definition of deceptive marketing in the Restatement (Third) of Unfair
Competition, 8 2 is nearly identical to that set forth in Section 1125(a) of the Lanhaenéc
the Court previously held that Pitt adequately stated a claim under the LanhateAcourt
will also allow Pitt to pursue its unfair competition claim with regard téaitee or misleading
advertisingallegations™

With regard to the other wrongful conduct to which Pitt points, these acts do not give ris
to unfair competition claims under Pennsylvania law. The Court cafioat Pitt to pursue its
unfair competition claim with regard to its allegations that Lundy Law purslaoh litigation
as this conduct is best addressed thrabhglDragonetti Act claim, and cannot be construed to
state an unfair competitiataim.

The Court will not permit Pitt to proceed with the claim that Lundy Law’s demand fo

“2 Restatement (Third) of Unfair Competition §1.
3 See EnvirTectonics Corp. v. Walt Disney World, C2008 WL 821065, dt15-16 (E.D. Pa. Mar. 26, 2011);
Peek v. Whittakei2014 WL 2154965, at *10 (W.D. Pa., May 22, 2014).
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referral payrents from doctors constituted unfair competition, as the Pitt has not adequately
allegedthat this conduct involved any misappropriation from Pitt, any misrepresenthtah a
Pitt (or Lundy Law) orany injury to Pitt’s reputatigmrmanner of doing business,@mmercial
relations.

Finally, the Court will not permit Pitt to proceed with the claim that Lundy Law’s-Hong
term exclusive advertising contracts constitwtéir competition. As pled, thesentractslo not
violate federahntitrust laws, for the reasons outlined above, and, as they do not involve any
misappropriation from or misrepresentations about Pitt, or injure Pitt’'s repytat other basis
for state unfair competition liability applies.

2. Tortious Interferenc&/ith Contract Claim{Count 7)

Pitt alleges that Lundy Law tortuously interfered with Piirsicipated futur@dvertising
contracts with KYW, SEPTA, BARTA, the Wells Fargo Center, and otl@dalsointerfered
with Pitt’s ability to enter into exclusivadvertisingcontracts with certain venueko state a
claim for tortious interference under Pennsylvania law, a plaintiff mustiplgdhe existence of
a prospective contractual relationship between the plaintiff and a third paat?) @urposeful
action by defendant to interfere with that prospective relationship; 3) without pewleg
justification; 4) causing legal injud’. The Court has previously held that Pitt failed to state a
tortious interference witprospective economic relationkim, andso holds again, for the same
reasons. Specifically, the Court again holds Ehtthas not allegethcts sufficient to show that
Pitt had amutually anticipateghrospective contractual relationsltfgxclusive or otherwiseyith
therelevant entitie§>

V. CONCLUSION

4 CGB Occupational Therapync.v. RHA Health Servicdac., 357 F.3d 375, 384 (3d Ci2004).
%> See Acumed LLC v. Advanced Surgical Servs,36¢.F.3d 199, 213 (3d Cir. 2009).
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For the reasons discussed above, Counts 1, 2, 3, 4,aadlidmissed witprgudice,

and Plaintiff may proeedwith Counts 5, 6, and, 8ubject to any limitations set forth herein
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