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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALLIANCE INDUSTRIES LIMITED

and
ALLIANCE INDUSTRIES FZC CIVIL ACTION
V. NO. 13-2510

A-1 SPECIALIZED SERVICES &
SUPPLIES, INC.

Baylson, J. August 19, 2015

MEMORANDUM RE SUMMARY JUDGMENT

[. Introduction

This case involves an $80 million international dispute among thiesely held
companies ownetly the members of one family arising out of eleven precious metals leases
between those companies. Plaintiffs Alliance Industries Limited (“Limiteaigl Alliance
Industries FZC (“FZC”)collectively, “Alliance”) move for summary judgment on their claims
that Defendant AL Specialized Services & Supplies, Inc. {1A) breached the precious metals
leases by retaining the leased metal and failing to compensate or retukhiarioe.

From Alliance’s perspective, this case is a simple breach of con&etcdn—Alliance
owned the metalA-1 signed leases fahe metal, Al still has the metal, and-A has not paid
for or returned the metal, so-Ais liable. Therefore, the Court should grant summary judgment
in Alliance’s favor. Alternatively,Alliance contendst should be permitted to recover under an
unjust enrichment theory.

From A-1’s perspective, this dispute involves a complicated business restrudtheng
“Larger Business Restructuringpursuant to which the two lead dramatis persera®thers

Suresh and Ashok Kumar (“*Kumar”) Khoslantended to reorganize their business affairs.
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Presently, Kumar controls Limited and owns 50% of FZC. Suresh contiblanrdl owns 50%

of FZC. As part of the Larger Business Restructyr&d contends, the p#esverbally agreed

to a settlementhatextinguished ninef the eleven leases at issue, aodsuant to whictKumar

was to obtain 100% ownership of Limited and then transfer a 60% stake to Suresh. In its
defensesA-1 assertumar reneged on this arrangement, failed to transfer the ownership stake
to Suresh, and refused to extinguish the leases. Th&mohtends Kumar purported to subject
A-1 to two additional leases with Limited, which he had no authority to do. Adaliyoi\-1

raises an affirmative defense of -eff, claiming thatKumar, acting forAlliance, breached
fiduciary duties he owed to -A, andthat Alliance aided and abettecKumar and Suresim
diverting corporate opportunities from A-1Adliance.

Following extensive discovery, briefing, and argumehis Memorandum addresses a
portion of ths dispute, specifically (1) the construction and interpretation of a September 6, 2012
Settlement Agreement between the parfeesd one other individual)2) the existence of an
alleged oral agreement between the parties to release the, lande3) Al's affirmative
defense of setff.

Alliance principally relieson the failure of the Settlement Agreement to mention the
leases and contegdherefore, that the Agreement does not cover th&lirance also denies the
existence of an enforceable oral agreement to release the léadesrgueghat the Settlement
Agreement contains hAroady worded release provision that extinguish&el’s obligations
under he nne leaseshen in existence Alternatively, if the Court finds the Settlement
Agreement did not release the leased, @ssertsSuresh and Kumar entered intoenforceable

oral agreement to release the leases.



As a general mattehoth Alliance and A1 advancdegal arguments with regd to the
Settlement Agreemerthat make the decision on summary judgment a close question. The
Agreementdoes not mentin the leases specifically and is focused more on claims related to the
Khosla brotherspurchase of Limited and FZ€om a third party, Vivek Gulatee (“Gulatee”).
After sifting through therecord and law however, the Court concludes theSettlement
Agreement broad release of claimgrevents thegrant of summary judgment iAlliance’s
favor.

The Courtalso concludes there are disputes of material fact warranting a trial dmewhet
an oral agreement in fact existed. Tdwaderce suggestshat Suresh and Kumamly had a
preliminary agreement to agree, not an enforceable contract,-bhuha& produced sufficient
evidence of the existence of such an agreetoeesurvive summary judgment on this issue.

Finally, the Court will grant partial summary judgment in favorAdifance on A-1’s
affirmative defense of seiff because Al has failed to state that defense as a matter of law.

Il. Background
A. Procedural History

On May 7, 2013, Limited filed a thremunt complaint against-A alleging breach of
contract and unjust enrichment.

On October 8, 2013, Limited and FZC, which joined as aypadintiff, filed a Second
Amended Complaint alleging breach of contract and unjust enrichment claifRis2&C On
November 26, 2013, A moved to dismiss or stay the Second Amended Complaint for reasons
of international comity oforum non conveniens in light of an action pending in the United
Kingdom (the “English Litigation”)regarding the Settlement Agreement (ECF 32). After

extensive briefing, the Court issued a Memorandum (ECF 39) and Order (ECF 40)obn1liZla



2014, denying Al’'s motion. In making that determination, the Court expressed doubt that the
EnglishLitigation wastruly parallel to this case and concluded that a dismissal or stay would be
unfair toAlliance.

On May 5, 2014Alliance moved to strike four of Al’s affirmative defenses:setoff,
substantial performance, laches, and representations in sworn stateméntplaadings filed
in other actions (ECF 53). On September 11, 2014, the Court issued a memorandum (ECF 71)
and Order (ECF 72) granting in part and denying in Allrance’smotion. The Court granted
the motion to strike Al's setoff defense under Fed. R. Civ. P. 12(f), without prejudase,
overly broadand lacking in factual basis, but denied the motion to strike the other defense

Alliance Indus. Ltd. v. A-1 Smmalized Servs& Supplies, Inc. No. 13-2510, 2014 WL 4548474,

at *3 (E.D. Pa. Sept. 11, 2014).

On November 11, 2014, -A filed an Amended Answer 4@eading its affirmative
defense of sedff with greater specificity (ECF 106)Alliance did not move to strike the defense
as set forth in the Amended Answer.

A-1 has not filed a counterclaim.

The parties engaged in numerous disputes regarding the scope of discovery, thg proprie
of depositions of certain attorneys, and the depositions of certain key players, in8ud#sy.

On December 14, 2014lliance moved for summary judgment (ECF 116) and filed an
accompanying Statemenf Undisputed FactéECF 117). On January 26, 2015;1Afled its
response (ECF 125, 126) and Counterstatement of Undisputed Facts. On February 17, 2015,
Alliance filed its reply (ECF 130) and response tel’s Counterstatement of ndlisputed Bcts

(ECF 131).



On March 31, 2015, the Court held a hearing on the privilege issues in the case and
issued a Memorandu(ECF 152) and Order (ECF 153) on April 8, 2015, grantinysAmotion
to compel deposition testimony of two attorneys and ordering other discovery.

On June 22, 2015, the Court held another hearing on the status of discovery and open
motions. On Joe 23, 2015, the Court issued a Schedulnder (ECF 165) directing the parties
to take various depositions during July and ordeAtince to produce additional documents
by July 6, 2015. The Scheduling Order also set deadlines of August 27, 2015 fianghef
pretrial memoranda and trial briefs and August 28, 2015 fdilihg of motions in limine.

The Court held oral argument édliance’s summary judgment motion on July 21, 2015.
At oral argument, AL orally moved for summary judgment, arguing thia¢ Settlement
Agreement released the nine leatbes) in existenceSeeECF 177, Hr'g Tr. 12:146, July 21,
2015.

Following argument, the Court allowed both parties to submit supplemental materials.
On August 4, 2015, bothlliance (ECF 179) and A-1 (ECF 182) filed supplemental bridfsits
supplemental brief, A moved for summary judgment on the nine leases existing at the time of
the Settlement Agreement and filed an Amended Counterstatement of Undisacied
B. Undisputed Facts

Limited is a Gibraltar companywith its principal place of business in the United Arab
Emirates ("UAE”). ECF 117, PIs.’ Statement of Undisputed Facts (“PSOE’) imitedwas
incorporated inGibraltarin 1998. ECF 183, Def.'s Amended Counterstatement of Undisputed
Facts (“DSOF”){ 10. The original shareholders of Limited were Gulatee, the Khosla brothers’

nephew, and Sudhir Chopra, Suresh’s bretheaw. Id. 118 As of 2010, Gulatee owned 80%



of the shares and Chopra owned 20% of Limited, and they wererdwtods of Limited. Id.
1919-20. Currently, Limited is wholly owned and controlled by Kunta€F 117, PSOF | 3.

FZC is an UAE company with its principal place of business in the UBAEY 2. FZC
was incorporated i2003 inthe Sharjah Airport Inteational Free Zone dhe UAE ECF 183,
DSOF T 12 As of 2010, Gulatee and Chopra each owned 50% of FZC, and they were the
directors of FZC. Id. 11 2322. Currently, Kumar and Suresh each own 50% of FZC, and
Kumar is the Manager of FZC. ECF 117, PSOF { 4; ECF 183, DSOF { 136.

A-1, a Pennsylvania corporation based in Pennsylvania, is involved in the precioss metal
business. ECF 18DSOF { 3 A-1 extracts materials containing platinum, palladium, and
rhodium (“PGMs”) from spent catalytimonverters and processand packages that matefai
shipment to Impala Refining Services, Ltd. (“Impalald. Impala refines the processed and
packaged materials to extract PGMd. A-1 is owned 32% by Suresh, 31% by Kumar, 32% by
their brother Om Khosla, and 5% by Leena Khosla, Suresh’s wifé] 5 All four shareholders
of A-1 are also directors, and the Khosla brothers were formerly officerslof Id. 1 67.
Suresh controls A-11d. 1 3, 56.

In 2010 or 2011, Gulatee and Chopra decided that they no longer wished to be involved
in Limited and FZCand sought to be bought out by the Khosla brotheis. { 5556.
According to Al, Gulatee and Choprssed the leases as leverageheir negotiations with the
Khosla brothers by refusing to roll over the leases and demandihgefurn or pay for the
metals under the leases in an attempt to ex&rdntiher pricdrom the Khosla brotherf®r their
shares in Limited and FZQd. 11 5657.

During the negotiations surrounding the LargBusiness Restructuring, it was

contemplated thaBuresh and Kumar would purchase the interests of Gulatee and Chopra in



Limited and FZC in relatively equal sharetd. 1 58 Suresh and Kumar also contemplated
releasing the leases as part of the Largairi@ass Restructurindd.

In January or February 2012, Kumar purchased Chopra’s 20% stake in Limited and 50%
stake in FZC for $15 million. ECF 117, PSOF | 21; ECF D&)F 95.

On April 30, 2012, Suresh and Kumar entered into a Memorandum of thrthéng
with Gulatee. ECF 183, DSOF § 8ECF 126, Ex. 31. Pursuant to this Memorandum of
Understanding, Gulatee was to sell his shares in Limited for $40 millikonSuresh was to end
up with a 60% stake in Limited and 50% of FZC, and Kumar was to acquire a 40% stake in
Limited and 50% of FZCld. The Court concludes this Memorandum of Understanding is not a
binding agreemenhn light of later developmentsSeeinfra section IV.A.

Around 2008, Al began experiencing liquidity problems due, in part, to financing
disputes with Impala.ECF 183, DSOM[ 32 To address the liquidity problems;lAbegan
leasing metal from FZC and Limitedd. T 33.

Between April 14, 2011 and January 18, 20121 And FZC entered into six precious
metals leases (the “FZC Leases”), which Kumar signed on behallof BCF 117PSOF{ 5
10 & Ex. 510; ECF 183,DSOF 46. The FZC Leases are all entitled “Lease Conditions,”
but the parties do not dispute that these “Lease Confirmations” refleatrthe of the leases
entered into between-A and FZC.ECF 117PSOF Ex. 510. The FZC Leases became rolling
leases, meaning that after each term, Limited and FZC would roll each leaset@tbe inext
term and Al’s obligations under the leases were extended to the end of the next term. ECF 183,

DSOF 4 35 The FZC leases are as follows:



Lease Date Amount Metal Interest Rate Return Date Exhibit
April 14, 2011 | 7,950 t.oz. platinum 3.75% February 27, 2012| PSOF Ex. 5
April 24, 2011 | 14,000 toz. 3.75% | March 29,2012 | PSOF Ex. 6

palladium
April 24, 2011 | 4,000 t.oz. rhodium 3.75% April 5, 2012 PSOF Ex. 7
Sept. 20, 2011 | 2,500 t.oz. platinum 4.30% February 15, 2012 PSOF Ex8
Oct. 26, 2011 | 8,000 t.oz. palladium 3.75% June 14, 2012 PSOF Ex. 9

Jan 18, 2012 | 11,000 toz. 3.75% | April 14,2012 | PSOF Ex. 10

palladium

On February 6, 2012, A and Limited entered intthree precious metals leases (the
“Limited Leases”). ECF 117PSOF{{11- 13 & Ex. 1113, TheLimited Leases weragned by

Gulatee on behalf of Limitedd. The Limited Leases are as follows:

Lease Date | Amount Metal [MILSEE Return Date . Lid. Exhibit
Rate Signatory

Feb. 6, 2012| :000 toz. 475% | May6,2012 | Gulatee | PSOF Ex. 11
platinum

Feb. 6, 2012| %000 t.0z. 3.75% | May6,2012 Gulatee | PSOF Ex. 12
palladium

Feb. 6, 2012| 000 t.oz. 475% | May6,2012] Gulatee | PSOF Ex. 13
rhodium

In the summer of 2012, Suresh and Kumar had a falling out. ECFDE3F {118.
Suresh suspended Kumar’'s eoyhent with A1 temporarily, andhe relationship between the
brothers remained contentioulsl. 1 11920.

On August 17, 2012, Limited sentAa default letter as to the nine leases in default (the
othertwo leases were nget in existence) ECF 117, PSOF |1 118 & Ex. 16.

On September 6, 2012, Suresh, Kumar, Gulate&, Aimited, and FZC executed a
Settlement Agreement to resolve various disputes between tB€R.117, PSOF T 19 & Ex.
17; ECF 183DSOF 974; seealsoinfra section IV.B.

On or around September 17, 2012, Limitechcguired the 80% stake held by Gulatee

pursuant to a Share Buyback Agreemént$40 million. ECF 117, PSOFZR & Ex. 18. As of



September 17, 2012, Kumar owned 100% of the shares in Linidedde continues to maintain
full ownership of Limited.ld. { 3.

On Sptember 17, 2012, pursuant to tBkare Purchase Agreement, Suresh acquired
Gulatee’s 50% stake in FZCld. T 22. As of September 17, 2012, Kumar and Suresh each
owned 50% of EC. Id. The brothers continue to maintain thasenership stakes in FZC, and
Kumar is the Manager of FZQd. 1 4; ECF 183, DSOF | 136.

On September 26, 2018|liance alleges A-1 entered intdwo additional leasegostdate
the Settlement Agreement (the “P&sttlement Leases”)ECF 117,PSOF|Y 1415 & Ex. 14
15. The PosSettlement Leases were signed by Kumar on behalf of Limited, but no one signed
these leases on behalf oflA Id. A-1 disputes the validitpf the PostSettlement Leases and

whetherthey bind A-1. ECF 183, DSOF 11 128-33. The Bmttlement Leases are as follows:

Lease Date | Amount Metal LlEER Return Date : Lia- Exhibit
Rate Signatory
Sept. 26, | 4,000 t.oz. 0 March 25,
2012 palladium 3.75% 2013 Kumar PSOF Ex. 14
Sept. 26, | 4,000 t.oz. 0 March 25,
2012 palladium 3.75% 2013 Kumar PSOF Ex. 15

On May 7, 2013, Kumar caused Limited to initiate this lawsuit agairkt Ad. { 134
At Kumar’s direction, FZC was added aparty plaintiff with the filing of the Second Amended
Complaint. 1d. 1 135. Kumar never sought Suresh’s consent to file the lawsuit on behalf of
FZC, even though Suresh owned 50% of the shares of FZCY 136-38 A-1 raises a legal
issue disputing the propriety of FZC being a party plaintiff.

lll. Overview of Parties’ Arguments

A. Alliance’s Claims

Alliance contendghat this is a simple breach of contract casel |8ased approximately

$70 million of precious metal fromlliance under eleven leases, and1Adid not pay for or



return the metals talliance. Accordingly, A1 is in breach of its obligations under the leases
and summary judgment should be entereélliiance’s favor.

Alliance argues thatthe Settlement Agreementddna release the nine lease claithen
in existence Alliance pointsout that the Settlement Agreement does not mention the leases and
argues it is illogical to conclude such valuable claims would be released without being
specifically mentioned Alliance argues that-A’s case is built largely around extrinsic evidence
that should be excluded, under the parol evidence rule, from introduction in this case to change
the meaning of the Settlement Agreement, a final integrated agreement betweerti¢se par
Finally, Alliance contend that A-1 admitted in the English Litigatiothat the Settlement
Agreement had nothing to aath the leases.

Alliance dso contedsthe PosiSettlement Leasemre binding on AlL. Allianceargues
that A-1 agreedo receive lhe metalsubject to those leasesmeet its customer demand, retained
the metal when received, and never paid for it. Accordiriglignce argues Al also breached
the PostSettlement Leases

Finally, Alliance contend A-1's setoff defense is timdéared and cannot apply to the
complex allegations A raises, which do not involve a liquidated, mature debt with an easily
ascertainable amoun&eeinfra section V.E.
B. A-1's Contentions

A-1 contends this case is far more complex tAliance suggest. In A-1’s view, as part
of the Larger Business Restructuring, Suresh and Kumar sought to purch#sel and FZC
from Gulatee and Chopra, w1 asserts were constructive trustees forKhesla brothers.
As part of this transactionA-1 argues the leses, which Gulatee and Chopra had used as

leverage in their negotiations with the Khoslas, were to be extinguished.

10



A-1 argues in the alternativbat (1)the Settlement Agreement released the nine leases
thenin existenceor (2) Suresh and Kumar enteredo a separateral agreement to releatiee
leases. In arguing the Settlement Agreement released the ledsegils the broad language
of the Settlement Agreement’s release proviocompassed the leasef-1 also relies on
extrinsic evidence pporting to show that the parties intended the releasgity tothe leases
In the alternative, to the extent the Court concludes that the Settlement Agtedoes not
release the leases;1 arguesSuresh and Kumar reached an oral agreement to reéleatEases
as part of the Larger Businessd®ucturing.Furthermore, Al alleges that, as part of the Larger
Business Restructuring, Kumar was to obtain 100% ownership of Limited and déhsfetra
60% stake to Suresh, but Kumar reneged on this agreement, failed to transfer thehipwner
stake to Suresh, and refused to extinguish the leases.

With regard to theéPostSettlement Lease#\-1 argues that Kumar boundJAto these
leases withouA-1's authorization or consentA-1 notes thatts representativeaver signed the
two leases and claims the leagast arrived in Suresh’s mailbox one day with Kumar's
signature. A-1 does not dispute, however, that it retained the metal and did not pay for it.

Finally, A-1 asserts an affirmative defense ofa#tagainstAlliance. A-1 argues it is
entitled to sebff damages it suffered whehlliance aided and abetted Kumar in breaching
fiduciary duties owed to A andaided and abettejumar and Suresh in devting corporate
opportunities from Al to Alliance. A-1 contends that its seff claims are timely and can be

determined in a straightforward fashibn.

! The parties also dispute whether FZC is a proper party to this litigationssae not addressed this
Memorandum.A-1 argues that FZC is not a proper party because FZC, which is owned 50% by &drb0% by
Suresh, could not join the suit without Suresh’s consent cAntends FZC should be considered a corporation, not
a LLC, and accordingly UABpplies under Fed. R. Civ. P. 17-1Asubmits an expertfddavit attesting that, under
UAE law, FZC could nobecome a party plaintiff to thiawsuit without Suresh’s consen#lliance respondshat
FZC is a LLC and, under Fed. R. Civ. P. 17, Pennsyévéaw applies to determine its capacity to sue. Under
Pennsylvania lawAlliance contendsA-1 cannot aise Kumar's alleged lack of authority to authoriZ&C to file suit

11



IV. Summary of Written Agreements

As the parties’ arguments demonstrate, resolution of this case requires thetdCourt
consider a number of agreements between the parties. This section provides aw @retvie
construction of the relevant portions of the agreements at issue in this case.

A. Memorandum of Understanding

On April 30, 2012, Suresh and Kumar entered into a Memorandum of Understanding
(“MOU”) with Gulatee. ECF 183, DSOF { 89; ECF 126, Ex. 31. Pursuant to the Si@ésh
and Kumar agreed to purchase all of Gulatee’s shares in Limited for $4énmilfTheMOU
indicates thatfollowing the purchase of Gulatee’s shares, Suresh would own 60% of Limited
and Kumar would own 40%. Suresh and Kumar also agreed to purchase Gulatee’s shares in
FZC. After that purchase, each brother was to own 50% of FZC.

The MOU provides that all of FZC’s assetsciuding metal leases, were to be transferred
from FZC to Limited as soon as possible, and FZC was to operate as a shell compday onl
the next six months. The MOU also permitted Suresh and Kumar to sell paet oktal held
by Alliance to raise mornein order to buy out Gulatee. However, for reasons set forth below,
the Court finds the MOU is not an enforceable agreement in light of the parties’ seritsequ
execution of the Settlement Agreement and Share Buyback Agreement.

B. Settlement Agreement

On September 6, 2012, Suresh, Kumar, Gulated, Aimited, and FZC executed a
Settlement Agreement to resolve various disputes between tB€iR.117, PSOF 1 19 & Ex.

17; ECF 183, DSOF 1 74The Settlement Agreement was entered in connection with the Share

Buyback Agreement, pursuant to which Limited bought back Gulatee’'s 80% ovmetake,

as a defense tilie claim by FZC. AdditionallyAlliance produced an expert regan UAE law that indicates that
(1) FZCis a LLC and (2ynder UAE law, if it applied, Kumarad authority aManager of FZQo authorze FZC to
join thislawsuit. The Court will hold a hearing on this issue on September 9, 2015.

12



and the Share Purchase Agreement, pursuant to which Suresh purchased GOtextake in
FZC. English law governs,and the Settlement Agreemembcludes a integraton clause
indicating that the Settlement Agreement represents the entire agreement beevpartidhs.
The following sections address the key provisions of the Settlement Agreatrisstie in this
case.

1. Recital D Releases Claims

Recital Dsets forth a general statement that the agreement is intended to release certai

claims. Recital Oprovides the following:

To enable the Buyback Documents and the Alliance FZC [Share Purchase
Agreement] to be executed, the Parties wish to settle, waive and release all claims
that they may have as against each other that relate to, arise from, or are etherwis
connected with, concerning, or related to (i) Alliance Limited, Allianc€ ez
Alliance Limited’s, or Alliance FZC’s actual or proposed, prespast or future,
interests, investments, transactions, operations or business, or (ii) arty oth
transaction, arrangement, undertaking, understanding, agreement or contract
(whether written or oral) between either or both of the Khoslas andlofoA the

one hand) and Gulatee (on the other hand), excluding the Alliance FZC [Share
Purchase Agreement], or (iii) their respective shareholdings and direpsorshi
(and related director’s duties) in Alliance Limited and Alliance FZC, in easé,

on the terms ofiis Deed.

2. Definition of “Claims”

The Settlement Agreement’s definition of “Claim” plays an essential role in thiegar
arguments about whether the Settlement Agreement releases the I€zlaen! is definedas
follows:

(A) . . . all claims or caws of action of any kind whatsoever (whether present or

future, actual, prospective, or contingent, whether or not know [sic] to any of the

Parties at the date of this Deed, and including for any fees, costs or expenses)

any jurisdiction that relate tcarise from, or are otherwise connected to, or

concern, the Prior Proposals, the Metal Transfers, or any other matter connected
with, concerning, or related to:

13



(i) Alliance Limited, the SAIFZone Branch, Alliance FZC . . . actual or
proposed, present, past or future, interests, investments, transactions, operations
or business; or

(i) Any other transaction, arrangement, undertaking, understanding,
agreement or contract (whether written or oral) between either or both of the
Khoslas and/or AL and/or anyof their respective Affiliates and Agents (on the
one hand) and Gulatee and/or any of his Affiliates and Agents (on the other
hand) . . .

(i) their respective shareholdings, directorships (and related diiector
duties), management positions (and teddla management duties) in Alliance
Limited, the SAIFZone Branch, and Alliance FZC; or

(iv) any actions, omissions, decisions, or transactions made or effected by
Gulatee or the Khoslas in their capacity as directors or managers iancall
Limited, the S\IF-Zone Branch, or Alliance FZC,

3. Matters Excluded from Definition of “Claims
The Settlement Agreement’s definition of “Claims” also provides that certatennare
not included in the definition ¢Claims.” Excluded from the scope ¢€laims” are:
(B) . . . future contractual claims between the respective parties to this Deed, the
Buyback Documents, or the Alliance FZC [Share Purchase Agreement] that arise
as a result of any breach (if any) by any party of its obligationsruihgs Deed,
the Buyback Documents, or the Alliance FZC [Share Purchase Agreement].
4. Section 3 Contains a Broad Release of Claims
Section 3 of the Settlement Agreement contains a broad releat®ms. The parties
dispute whether this release encompasses the |IeHseselease provides
3.1 Each Party agrees (for itself and on behalf of each of its Affiliates and
Agents) that this Deed shall constitute full and final settlement, and irrevocable
and unconditional waiver and release, of all and any Claims of that Party and its
Affiliates and Agents against each other Party and each other Partyiatédfil
and Agents.

3.2  Each Party covenants and undertakes in favour and for the benefit of each
other Party and each other Party’'s Affiliates and Agents that:

14



(A) it shall not make or maintain, and shall procure that none of its
Affiliates or Agents make or maintain, any Claim against any other Pagmgyor
other Party’s Affiliates or Agents;

(B) it shall not at any time sell, assign or otherwise transfer or purport to
sell, assign, or otherwise transfer any Claim to any person (includiAgfiliates
and Agents) who is not bound by the terms of this Deed;

(C) it shall not in any way support, encourage, incite, maintain, assist,
cause, or procure any person who is not bound by the terms of this Deed
(including any Affiliate or Agent) to assert, institute or continue anyinCla
against any other Party, or any other Party’s Affiliates or Agents; and

(D) it shall not bring a Claim against a third party (a “Relevantdrhi
Party”) who may then have recourse against any other Party or its Affiiates
Agents.

5. Recital C Discusses Prior Agreements Between the Khoslas and Gulatee
Recital C of the Settlement Agreement references prior agreements betwEboglzes
and Gulatee. Iprovidesthat “[p]rior to agreeing [sic] the Buyback Documents, the Khoslas and
Gulatee executed various documents relating to prior proposals for ¢hef <alilatee Alliance
Limited Sharesand Gulatee’s Alliance FZC Shares to one or both of the Khoslas (the “Prior
Proposals”)and concerning the possibility of the transfer of the Metal Assets to theashosl
and/or Al or any of their respective Affiliates in connection with the Prior Propodhe
“Metal Transfers”).
6. Section 4 Terminates Agreements Concerning “Prior Proposals” and “Metd ransfers”
Section 4 of the Settlement Agreement contains a clause relating to the “Bpos#&ls”
and “Metals Transfers” that had been discussed betwe Khoslas and Gulatee prior to the
Settlement Agreement. Section 4 terminates those agreements, providing
Each Party agrees and undertakes (for itself and on behalf of each of ietesfili
and Agents) that with effect from the date of this Deedhedocument,
understanding, arrangement and proposal (whether written or oral) that elates t

is connected with, or concerns the Prior Proposals and/or the Metal Tramefers
irrevocably terminated and that no Party shall have any obligation or liability

15



under or in connection with any of them (including in respect of any antecedent
breach) to any other Party or any other Party’s Affiliates or Agents.

The terms “Prior Proposals” and “Metal Transfers,” which are used thootghe
Settlement Agreement, are purportedly defined in the Recitals of the Settlegneam&nt.

7. Definition of “Prior Proposals”

The “Prior Proposals” include various documents executed by the Khoslas and Gulatee
relating to the sale of Gulatee’s stakes in Limited and FZC to ohetb of the Khoslas. Prior
to agreeing to the final form of the transaction to buy out Gulatee, “the KhoslasutaitdeG
executed various documents relating to prior proposals for the sale of” Gulstakes in
Limited and FZC to one or both of the &dlas as referenced in Recital CThe Prior Proposals
presumably include documents such asMi@U executed by the Khoslas and Gulatee. Under
Recital D and Section 4, the parties and their affiliates agreed to releasaial end
obligations relatingo the Prior Proposals.

8. Definition of “Metal Transfers” and “Metal Assets”

The “Metal Transfers” concern the possible transfer of “Metal Assets” to thslaho
and/or A1l or their affiliates in connection with the Prior Proposals, as provided itiaR€Eci
The Settlement Agreement defines “Metal Assetsaay or all of the platinum, palladium and
rhodium assets owned or controlled by Alliance Limited, including 3,908 ouncestiolupia
8,000 ounces of palladium, 32,000 ounces of rhodium.” Under Recital D and Section 4, the
parties and their affiliates agreed to release all claims and obligations retatthg Metal
Transfers.

9. Relationship Between Prior Proposals, Metal Transfers, Metal Assetsn@ Leases
It is difficult to ascertairprecisely what the Prior Proposals, Metal Transfers, and Metal

Assets refer to andthether orhow these terms relate to the leases. Interpreting Recital C as a
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whole, it merely notes that the Khoslas and Gulatee had executed various dea@aéng to
the structure and character of the Khoslas’ purchase of Gulatee’s share#ed kind FZC, and
the parties had discussed transferring certain amounts of metdl tsAart of this transaction.
The Court also notes that the amount of Metal Assetsvidnat to have been subject to the Metal
Transfers, as detailed in the Settlement Agreenagmears taliffer markedly from the amount

of metal subject to the nine leases-gating the Settlement Agreemént

Metal Amount of Metal Assets in | Amount of Metal Leased to
Settlement Agreement A-1
Platinum 3,908 oz. 16,450 t.oz.
Palladium 8,000 oz. 39,000 t.oz.
Rhodium 32,000 oz. 7,000 t.oz.

The Court is not certain of the relationshipany, between the quantity of the Metal
Assets subject to the Settlement Agreement and the quantity of metal leasdd tdh& fact
that significantly more platinum and palladium was leased-fiotAan is included in the Metal
Assets subject to the Settlemefgreement would tend to suppohiliance’s view that the
Settlement Agreement did not release the leashs.converse holds true for rhodium, however,
since a much higher quantity of rhodium was included as Metal Assets subjecSetttament
Agreemat than was leased to A-1.
C. Share Buyback Agreement

On September 17, 2012, Limitezmhtered into a Share Buyback Agreement with Gulatee
pursuant to which Limited acquired the 80% stake held by Gulatee for $40 million. ECF 117,
PSOF | 22 & Ex. 18The $hare Buyback Agreement had the effect of making Kumar the 100%

owner of Limited. Id. The Share Buyback Agreement is governed by Gibralatar lihw.

2The Court notes, howey, that it is unclear whether the “ounces” used in the Settlement Agrearaehe same
measure as the “troy ounces” used in the leases.
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Schedule 3 to the Share Buyback Agreement is of particular importance in thig.disput
That Schedule dits the assets of Limited as of August 30, 2012, aappears to include, as
assets of Limited, quantities of metal including the metal leasedlto Pis implies the leases
were not released by the Settlement Agreement.

V. Analysis

A. Summary Judgment Standard

A district court should grant a motion for summary judgment if the movant can show
“that there is no genuine dispute as to any material fact and the movant is enfittightent as
a matter of law.” Fed. R. Civ. P. 56(a). A dispute‘“genuine” if “the evidence is such that a

reasonable jury could return a verdict for the nonmoving parfynterson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A factual dispute is “material” if it “might affect the outcome of
the suit under the governing law.ld. Under Rule 56, the Court must view the evidence
presented in the light most favorable to the non-moving pédtyat 255°
B. Construction of the Settlement Agreement

The Settlement Agreement is an integrated, signed document entitled to intierpieta
the Court according to its terms. However, the parties dispute the meaning and intpert of
Settlement Agreement. -A contends the Settlement Agreement’'s broadasel@rovision
encompassed the nine lease claims thexxistenceand that this stepag contemplated as part

of the Larger BisinessRestructuring of the Khosla brothers’ affairélliance argues that the

% Two preliminary arguments-A made in its initial opposition to summary judgment are now moot becéttse o
progess of this case. First-Aargued summary judgment was premature because discovery wasmplete.
Since Alliance filed for summary judgment on December 14, 2014, howégmrificant progress in discovery has
been made, and the Court has permitiedparties to supplement their positions with regard to summary judgment.
Second, Al contended summary judgment should be denied because Alliance failed tbesydmrt affidavits to
address the foreign law issues in this case. However, Alliance tsedbrain expert affidavit on UAE law as
requested by the Court, and the Court will hold an evidentiary hearifge@pplication of UAE law to this case on
September 9, 2015, and thereafter resolve that issue. AccordirglZotlrt rejects A's argumerg on these
matters as moot.
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Settlement Agreement does not mention the leases at all, that it is illogical to believe the lease
claims were released without being mentioned, and that the Settlement Agreesertended
to deal with claims between the Khoslas and Gulatee relating to theubwy Gulatee, not the
leases between-A and Alliance.
1. Choice of Law

As a preliminary matter, the Court must determine the appropriate law to apply in
interpreting the Settlement Agreemerithe Court notes the Settlement Agreement’s choice of
law clause indicates it is to be governed byglish law.

Because the Court exercises diversity jurisdiction over this case, it must apply

Pennsylvania’s choice of law ruleseeKlaxon Co. v. Stentor Elec. Mfg. Co., Inc., 313 U.S.

487, 496 (1941); Hammersmith v. TIG Ins. Co., 480 F.3d 220, 226 (3d Cir. 200Jhder

Pennsylvania’s choice of law methodology, the Court must first determine whetheisthan

“actual” conflict between English and Pennsylvania l&dammersmith480 F.3d at 231-232.
Pennsylvania courts generally honor the intenthef contracting parties and enforce a

choice of law provision unless that provision conflicts with strong Pennsylvania puliby pol

interests. Kruzits v. Okuma Mach. Tool, Inc., 40 F.3d 52-%% (3d Cir. 1994). However, the

Third Circuit has held it permissible for courtsdisregarda choice of law provisiospecifying
application of another jurisdiction’s lawW the parties focus their briefing on the forum state’s
law and theres noactual conflict between the law of the forum state anatherjurisdictions

law. SeeJohn Wyeth & Bro. Ltd. v. CIGNA Int'l Corp., 119 F.3d 1070, 1074 (3d Cir. 13&8);

alsoHammersmith 480 F.3d at 230 (“If two jurisdictions’ laws are the same, then there is no

conflict at all, and a choice of law analysis is apessary.”)Sharma v. Skaarup Ship Mgmt.

Corp, 916 F.2d 820, 825 n.3 (2d Cir. 1990) (applying New York law to interpret a contract
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governed by English law where the parties agreed the relevant New York amhHagl was
the same).

As noted abovethe Settlement Agreemestates itis governed by English lawThe
parties agree that the basic principles of English contract law and Pemaytontract law at
issue in this case, including the parol evidence rule, are the sGesCF 116, PI$.Br. at 5
(“[Tlhe basic contract law for each jurisdiction is the same. As a result, Peamaylaw
applies to Alliance’s claims.”); ECF 182, Def.’s Supp. Br. at 3 (“The controfhimgciples of
contract interpretation under English and Pennsylvania laessentially the same regarding the
interpretation of the Settlement Agreement.”). Furthermore, the Courliesly considered
this issue and held, in a prior Memorandum in this case (ECF 39), that “[w]hiéertheght be
some variation in English and Pennsylvania law, the parties’ briefs on the cooffliatgs show

the central principles of contract interpretation are consistent, if notadehtiAlliance Indus.

Ltd. v. A-1 Specialized Servs. & Supplies, Inc., No-2&10, 2014 WL 958957, at *11 (E. Pa.

Mar. 12, 2014). The Court has also reviewed the English legal authorities submitted by both
sides in this case, which confirms the understanding of the parties and the Court tisht|&ngl
and Pennsylvania are the same on the legal issues felewie construction of the Settlement
Agreement. Seeid. (“This [similarity] is to be expected, as our common law of contracts is
based on English common law.”).

Accordingly, because English law and Pennsylvania law are the same, thew@lourt
apply the law of the forum, Pennsylvania, in interpreting the Settlement Agnéem
2. Pennsylvania Contract Lawand Parol EvidenceRule

Applying Pennsylvania law, the Court must ascertain how to interpret theng=itle

Agreement. In making this determination, the Court must decide (i) whethe3ettlement
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Agreement is ambiguous, (ii) whether extrinsic evidence is admissiklgote anambiguity in
the Settlement Agreement; and (iii) if the Settlement Agreement is ambiguous, wteattler p
evidence is admissible to clarify the ambiguity.

Under Pennsylvania law, a written contract is deemed to represent the intent of the

parties, and the words of the contract are to be given their ordinary meaning. Krigppy. Kr

849 A.2d 1159, 1163 (Pa. 2004). “The strongest external sign of agreement between contracting

parties is the words they use in their written contrabéllon Bank, N.A. v. Aetna Bus. Credit,

Inc., 619 F.2d 1001, 1009 (3d Cir. 1980yWhen the terms of a contract are clear and

unambiguous, the intent of the parties is to be ascertained from the documihthispp, 849

A.2d at 1163. If the contract is unambiguouss interpreted by the court as a matter of laal.
Courts are generally not to consider extrinsic evidence in interpreting an guoaiuni

fully integrated contract under the parol evidence rule. Yocca v. PittsbwegleiStSports, Inc.

854 A.2d 425436-37(Pa. 2004). Quoting the Pennsylvania Supreme Court approvingly, the

Third Circuit has stated:

The rule enunciated in Gianni v. Russell & Co., Inc., (281 Pa. 320, 126 A. 791)
supra is firmly embedded in the law of Pennsylvania and from that rulevile

not permit a deviation for it is essential that the integrity of written contracts be
maintained. . . . ‘Where parties, without any fraud or mistake, have delligerate
put their engagements in writing, the law declares the writing to be not only the
best, but the only, evidence of their agreement: (citing cases). All preliminary
negotiations, conversations and verbal agreements are merged in and sdpersed
by the subsequent written contract * * * and unless fraud, accident or mistake be
averred, the wting constitutes the agreement between the parties, and its terms
cannot be added to nor subtracted from by parol evidence: (citing cases).’

Mellon Bank, 619 F.2d at 1010 (quoting United Refining Co. v. Jenkins, 189 A.2d 574, 578 (Pa.

1963) (emphasis araitations omitted).
If the contract is ambiguous, however, the parol evidence rule will not applyxtinsie

evidence will be admissible to clarify the ambiguiyoccg 854 A.2d at 437. “When, however,
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an ambiguity exists, parol evidence is admissible to explain or clarify aveethe ambiguity,
irrespective of whether the ambiguity is patent, created by the lamgfate instrument, or
latent, created by extrinsic or collateral circumstancé&sipp, 849 A.2d at 1163 A contract is
ambiguousif it is “reasonably susceptible of different constructions and capable of bein
understood in more than one senskl” Ambiguous contracts are to be interpreted by the finder
of fact. Id.

In determining as a matter of law whether a contract is armbgguwhich would permit
the introduction of parol evidence, a court may consider extrinsic evidence. Mellon Bank, 619
F.2d at 1011. In Mellon Bank, the Third Circuit rejected a “four corners” approach in which the
judge determines, from his or her point of view, if the contract is ambigudust 101011 &
n.9. Instead, the court instructed judges “to hear the proffer of the partiestammdinke if there
is objective indicia that, from the linguistic reference point of the parties, thes tef the
contract are susceptible of differing meaninggd. at 1011. Quoting approvingly once again

from the Pennsylvania Supreme Court’s United Refidiegsion, the Third Circuit stated:

In the construction of any contract, certain principles must guideud:there is

any doubt as to the meaning of a term of a contract, such term should ‘receive a
reasonable construction and one that will accord with the intention of the parties
and, in order to ascertain their intention, the court must look at thenstances
under which the (contract) was made’; (b) in construing a contract we seek to
ascertain what the parties intended and, in so doing, we consider the
circumstances, the situation of the parties, the objects they have in mind and the
nature of the wbject matter of the contract; (c) ‘However broad may be the
apparent terms of the agreement, it extends only to those things concerning which
the parties intended to contract, and the subjetter of their negotiations may
affect the meaning of the wadhey employ, especially if, in connection with that
subjectmatter, the conventional interpretation would give an unreasonable or
absurd result.’

Id. at 1010-11 (quoting United Refining, 189 A.2d at 580) (citations omitted) (emphasedilelet

Accordingly, the court must “consider the words of the contract, the alternative meanings

suggested by counsel, and the nature of the objective evidence to be offered in support of that
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meaning.” Id. at 1011;seealsoSt. Paul Fire and Matrine Ins. Co. v. Lewis, 338d 1428, 1431

(3d Cir. 1991).
3. Interpretation of the Settlement Agreement

Each side asserts that the Settlement Agreement is unambidAlbaisce argues that the
Settlement Agreement does not mention the leases at all, was intended to settle clades betw
Gulatee and the Khoslas arising out of the Khoslas’ purchase of Limited ancdaRd@hat the
release should be narrowly construedl Aontends thahe broad release was meant to apply to
all claims between the parties, including Limited, FZC, antl And that it applied to the leases.
A-1 also notes that the broad release did not explicitly carve out the leases.

a. Terms of Settlement Agreement

It is a close question as to whether the Settlement Agreement, by its relgased the
ninelease obligationthen in existenceThere is no dispute that the Settlement Agreement does
not specifically mention the leases.

A-1 principally relies on th broad release provision in the Settlement Agreement. To
fall under that provision, however, the leases must be deemed “Claims” under tem&Hittl
Agreement.

The Settlement Agreement defines “Claims” as “all claims or causes of action of any
kind whatsoever . . . that relate to, arise from, or are otherwise connected to, or coné&iar the
Proposals, the Metal Transfers, or any other matter connected with, cogoermelated to”
Limited and FZC or any transaction between the Khoslas ahdoA the one hand, and Gulatee,
Limited, and FZC, on the other hand. ECF 117, PSOF ExA1Y.argues the residual clause
that “Claims” include “all claims” relating to “any other mattednnected with Limited and

FZC—includes the leases, which are transaibetween A-1 and Limited and FZC.
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Alliance contendsthis is a strained reading of the Settlement Agreement, and the
Settlement Agreement contains terms supporting this view.

First, definition of “Claims” includes language that can be read mgngaout future
contractual disputes from the Settlement Agreement’s scope. “Claims” dochate “future
contractual claims between the parties to this Deed,” and the dispute abdesdes could be
interpreted as precisely suehfuture claim. Seeid. Moreover the definition of “Claims”
provides some specifics about what is included and excluded from the Settlegneemant,
and it does not mention the leasghijch are valuable assets.

Second, Recitals C and D and the definition of “Claimsthie Settlement Agreemeiats
written, focus on disputes between Gulatee, Limited, and FZC (on the one hand)-Bnd A
Suresh, and Kumar (on the other han8geid. This wording could be interpreted as evidence
that the parties’ intent was to settle difpute regarding the transaction in which the Khosla
brothers bought ouBulatee, not to releasibligations under thieases.

Third, there is the inconsistency in the quantity of Metal Assets subject tottlemeat
Agreement and the quantity of takleased to AL, which could also indicate that the Settlement
Agreement was not intended to release the leases.

The release provision in the Settlement Agreement states that the Agreement feleases
and any Claims of that Party and its Affiliates akgents against each other Party and each
other Party’s Affiliates and Agents.” ECF 117, PSOF Ex. A7l argues that thibroad release

applies to the leases because the Settlement Agreement does not specifiaatlysrarout from

its scope. SeePittston Co. Ultramar Am. Ltd. v. Allianz Ins. Co., 124 F.3d 508, 522 (3d Cir.
1997) (“The omission of such language is significant . . . because other provisions . . . do contai

limiting language.™ Voloshen v. Mann, 140 A.2d 450, 453 (Pa. 1958) (“It is obvious from this
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wording that the mention or failure to mention specific claims may not detract feotoraad
sweep of the release. He who sows in general language will reap the haivssvauntary
widespread planting).

The Settlement Agreement féifs from the contract iRittston howevey because #h

contractin Pittstoncontained limiting language in some, but not all, provisioBgePittston

124 F.3d at 522The Settlement Agreement, by contrast, does not mention the leasesTaeall.
facts of this case also differ frodMoloshen That case involved litigation beden two sisters,
Ida and Dorothy, about Idalsritten promise in a letter,to execute a will leaving hemgre
estate to DorothyVoloshen 140 A.2d at 451. Although the rake did not specifically mention
the written promise, the Pennsylvania Supreme Qmeld the sistermust have had the written
promise in mind because “Dorothy’s whole claim against her sister was predaatieth’s
promise to make a will in Dorothy’s Var, and that claim took definitive form in the indicated
letter.” Id. at 452. Here, by contrast, the Settlement Agreement appears to have had the prima
purpose of releasing claims between Gulatee and the Khoslas relating to thesKmashase
of Limited and FZC from Gulateelf the Settlement Agreement released the leases,-hs A
asserts, that would be a secondary purpose. As indicated below, howevdrasAraised a
sufficient dispute of fact as to whether the release had this secondaryepurpos

On the whole, there are circular arguments on either—sttber the Settlement
Agreement, by its terms, did not release the leases because it never mentioneat ihelid
release the leases becgubg not mentioning them, it did not carve them out of the broad
release However, the Courtoncludesthat, given the other provisions in the Settlement
Agreement, but for the broad language of the release provpsioperlegal construction of the

Settlement Agreement favgAlliance’s view.

25



b. Extrinsic Evidence

Nevertheless, because the release provision contains broad language, the Gdakemus
that language into account when doasg the Settlement AgreementhdCourtconsiders the
Settlement Agreement ambiguous as to whether it releases the leases by .itsArNesult,
the Court willreview objective, exinsic evidence in support of each party’s position.

i. Share Buyback Agreement

The first piece of relevant extrinsic evidence is the Share Buyback Agreemeait, wh

was executedn September 17, 2012, amdlicates that théeases are assets of Limitedthe
listing of Limited’s metal assetsn Schedule 3 ECF 117, PSOF Ex. 18If the Settlement
Agreement was intended to release the leases, it is logicnidudethat the leased metal
would not be included as assef Limited in the Share Buybadkgreement. Al’s response is
that (i) the Share Buyback Agreemeatdes not specifically mention the leases or the quantity of
metal leased under them and (ii) the Share Buyback Agreement representedtthefdsmited
as of August 30, 2012, prior to the execution of the Settlement Agreement on September 6, 2012.

A-1's arguments r@ notnecessarilyconvincing for two reasons. Firsh-1 admits the
guantity of metal listed in the Share Buyback Agreement is sufficient to enssrifaamounts
of metal sbject to the leases. SeconbietShare Buyback Agreement was designed to be
executed around the same time as the Settlement Agreement as part ofdadisAhel arger
Business Rstructuring, so it seems likely that if the Settlement Agreement waslaueo
release the leases, that would have been reflected in the Share Buyback Agreement.

ii. Contemporaneous Writings

The second category of extrinsic evidence concerns writings made aroumdetot the

Settlement Agreement and Share Buyback Agreement. These wrp@dgps entitled to

26



greater weight thanetlarations and deposition testimony given in the course of litigation,
provide someobjective evidence of the parties’ intentions in exagutthe Settlement
Agreement. Alliancecites evidence that the parties believed the leases would be released
following the purchase of Limited and FZC by Suresh and Kumar. In the months after the
Settlement Ageement, Suresh wrote to Kumar s&veral occasions asking for the leases to be
written off:
e On November 6, 2012, Suresh sent an email to Kumar trying “to resolve certain
imperative issues immediately” and offering “propiosis.” ECF 125, Def.’s Resp.
Br., Ex. 45. These propositions included “Write off Leases in Alliance Industries

Limited andAlliance Industries FZC."ld.

e On November 15, 2012, Suresh again sent an email to Kumar asking him to write off
the leaseslid. Ex. 46.

e On February 27, 2013, Suresh wrote to Kumar asking him to resolve outstanding

issues and requesting that Kumar adgteenrite-off all the metal leased to-A from
FZC.” Id. Ex. 49.

This evidence indicates that although Suresfty havethought there was an agreement or
understanding to release the leases following theobtiypf Gulateethe Settlement Agreement
itself did not release the leases. Had it done so, there would be no need for Suresh and Kumar to
take another step in orderreleag the leases.

Another way to view these documents, howeverthist Alliance through Kumar,
reneged on the release of the leases in the Settlement Agree@enDecember 12, 2012,
Suresh wrote tdsaac Massias a Gibraltar lawyer for the brothersgferencing his desire to
obtain his 60% share in Limited and to have the leases writtenlahffEx. 47. Mr. Massias
subsequentlyroduced araft Memorandum of Understandin@ different document than the

MOU discussed previously) outlining the disputes betwikebrothers in an attempt to mediate
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the conflict® 1d. Ex. 48. Writing off the leases is listed as one of Suresh’s cldidasThere is
also testimony, which is detailed belotvat Suresh repeatedly brought up the need to have the
leases written off both before and after the buy of Gulatee. Seeinfra section V.D. That
Suresh repeatedly brought up Kumar’s failwwereélease the leaseand that he consulted Mr.
Massias about this issuepuld be evidence that Suresh believed Kumar had breached their
agreement-whether he Settlement Agreement ar separate oral agreemesib release the
leases, and he was seekingsolution of that issue.

Analyzing this evidence of the brotheisitentions is challengg because othe failure
of Suresh and Kumar to document their transactions adequa&elinfra section V.D As a
result, the record arguably provides suppariseveralifferent interpretations of these events:

e That the parties agreed or did not agree to release the leases in the Settlement
Agreement or through a separate oral agreement.

e That each brother had a different conception of what he was agreeingthe
Settlement Agreement or in a separate oral agreement.

e That the nature and scope of the transactions changed over time, such that what
Suresh and Kumar were discussing was not the deal they ultimately sattled

e That the falling out between the brothers caused Kumar to renege on what he had
agreed to with Suresh and to use the leases as leverage agaimstdASuresh, as
Gulateeand Chopra had done prior to being bought out.

Although objective evidence of the parties’ intentionvery relevant, tlerefore, it is not
determinative on summary judgmentresolving whether the Settlement Agreement released th
leases or whether there was alsoadleged oral agreement. Accordinglyeatling whose

version of this saga is correct will requize assessent of the credibiity of withessesand a

weighing of evidene at a trial.

* Mr. Massias also presciently warned the brothers than failure to resolvésghgedcould result “in a costly
litigation battle with no winner.” ECF 125, Def.’s Resp. Br., Ex. 48.
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iii. A-1's Position in the English Litigation

The third category of objective evidence relates to the positions the parties tibek i
English Litigation. Alliancedemonstrate that in the English.itigation, A-1 argued that the
Settlement Agreement did not apply to the leases, a contrary pdsitioits stance in this case.
Specifically, Alliance citesthe withess statement of John Michael Fordham,, Esdpmittedon
behalfof Suresh and A in the EnglishLitigation, which assertshat “the fundamental purpose
of the Settlement Agreement was to establish the legal structure for the acquidiBaratee’s]
shares and to settle the disputes which had emerged between the brothers on the ané hand
[Gulatee] on the other.” ECF I1PSOF 30 & Ex. 20 1 35 63 Mr. Fordham failedto
mention the leases and dentkdt the Settlement Agreement was intended to resolve any claims
between Suresh and Kumaid. Indeed, heindicatel that the negotiations surrounding the
Settlement Agreement weomly intended to resolve disputes between Gulatee and the Khoslas
surrounding the purchase of Limited and FZC, and “[tjhose negotiations never cowner¢ade a
resulting documents were never intended to resolve and/or release, any issuesnad cla
between the brothers.Id.

There is extrinsic evidence from other sources that appears to confirmoMhaf’s
statement thathe Settlement Agreement was intended to resolve disputesusding the
Khosla brothers’ buyut of Gulatee. For example, Mr. Massias testified that the Settlement
Agreement was intended to release Gulatee from liability for the leasesaastsarily to release
the leases themselveBECF 183, DSOM81. Mr.Massias also offersgg@mony that indicates he
assumedthat Gulatee’s removalould solve the problem of the leases because the dispute
between Gulatee and the Khosla brothers, which made the leases an issue, wowdy, gmtaw

that the leases themselwesuld necessarily be extinguishe&eeid. §64. Also noteworthy
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here is Gulatee’'s absenes a party in thixase. Gulatee was a party to the Settlement
Agreement, but he is not a party to thesse presumablybecause his interest in Limited was
transferred to Kumar prior to this litigation. However, if Gulatee believed thde®ent
Agreementto which he was a partaddressed the leases, it is at leaguablethat he would
have become involved in this litigation.

A-1 makes a number of arguments in oppositioAltiance’s clams with regard to the
English Litigation First, A1 contends that because the Englistigation was settled and
dismissed without acceptance or adoption of either side’s position, the Englishdicbuit
construe theSettlement Agreement, and judicial estoppel should not apply. Secehd, A
contends thallliance also took an inconsisteposition in the English Litigatiobhecausgunlike
in this caseAlliance argued for a broad construction of the release provisidhe Settlement
Agreement.Finally, A-1 contends thaklliance should be barred from relying on positions taken
in the EnglishLitigation becauseAlliance previouslyclaimed the EnglishLitigation was
irrelevant to this case and denieédlAliscovery orthe matter

Notwithstanding these legarguments, Al was arguably, if not clearlynconsistent in
its treatment of the Settlement Agreement’s scope. Alliancetbiegconsistencas grounds
to grant summary judgment. However, significant dispwf material fact preclude the grant of
summary judgment. Although-A's inconsistent positions strengthen Allianceése the Court
is reluctant to resolve such a complex dispute on summary judgment, given tbedapptes of
material fact, basednty on a witness statement in the English Litigation, which settled without

proceeding to trial.

30



C. PostSettlement Leases

As noted above, the two PeSettlement Leases were created on September 26, 2012,
after the Settlement Agreement was execute@F 117, PSOF {1 145 & Ex. 1415. Kumar
signed these leases on behalf of Limitdd. No one signed the leases on behalf ef.Ald.

The parties do not dispute that Limited delivetieemetalthat is subject of these leadesA-1,

that A-1 accepte@dnd used it, and that-A has failed to pay for it. The key dispute between the
parties as to these leases centers on whether the wastkdased to AL or whether the metal
was transferred-not leased-from Limited to A1l in order to assist A in meetingcustomer
demand.SeeECF 183, DSOF | 128-33.

A-1 acknowledge# accepted the metal babntendst never understoodlliance was
leasing themetal to it. Al claims that Kumar unilaterally created the leases, signed them, and
mailed them to AL. A-1 notes that no representativem A-1 ever signed the leases and argues
it should not be bound by them.

Alliance argues A-1 agreed to lease the metal from Limited, a% #ad done previously.
Alliance cites testimony that Al was expecting the metal, needed it to meet customer demand,
and used it.Alliance also contenslthat A-1’s position is unreasonable because it would require
believing that Limited would transfer valuable metal td Assentially as aft

Again, there is conflicting testimony in the record as to the September 26, 2042 leas
As with the other leases, the brothdrd not adequaly document their transactiorSeeinfra
section V.D. The record is disputed asvuat the partiesitended and there is record evidence
supporting each party’s contentionélliance cites extensive testimony by Patrick Magilligan,
an A1 employee, that A expected to receive the metal from LimiteBeeECF 128, EX. 2,

Pl.’s Resp. to DSOF |1 97. At the same time, there is testimony casting doubt on whether a
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lease was intended, and no one from Aigned the purported leases. ECF 183, DSOF 14 131
33. Furthermore, it is possible-Athought it was reasonable for Limited to send metal without a
lease attached because theréestimony in the record that both Suresh and Kumar stated on
multiple occasions that Limited’s metal belongedaoth ofthem. Kumarmay have tried to take
advantage of Sureshimlief that the metal was A’s metalby drafing a lease in an attempt to
bind A-1.

Given these disputes of material fact, summary judgment as to the September 26, 2012
leases is inappropriate, as the Court will have to assess, at trial, th®lityeafi withesses and
theweight of the evidence.

D. Alleged Oral Agreement to Release Leases

A-1 argues in the alternative that, if the Court concludes the Settlement Agreement did
not release the leases, Suresh and Kumar reached a separate oral agreement to release the leas
as part of thé.argerBusinessRestructuring. ECF 188SOF  5&5. A-1 bears the burden of

proving the existence of the alleged oral contré&geéeEdmondson v. Zetusky, 674 A.2d 760,

764 (Pa. Commw. Ct. 1996A-1 must do so by a preponderance of the evideSeeFish Net,

Inc. v. ProfitCenteSoftware, Ing.No.09-5466,2013 WL 5635992, at *4 n.4 (E.D. Pa. Oct. 15,

2013); Quandry Solutions Inc. v. Verifone Inc., No.-097, 2009 WL 997041, at *6 (E.D. Pa.

Apr. 13, 2009Y’
Both Meena Jerath,-A’s outside accountant and an independent contractor working for

A-1, and Rajesh Seth,-A current President, testified in declarations and at their depositions to

®> The Pennsylvania Supreme Court has netd#el which burden of proof applies when proving the existence of an
oral contract._Legendary Art. LLC v. Goda&B8 F. Supp. 2d 577, 585 (E.D. Pa. 2012). Courts in this district are
divided over whether to apply the higher “clear and precise evidence” standdel lower preponderance of the
evidence standard.ld. In Quandry SolutionsJudge DuBois concluded, following a review of Pennsylvania
authority, that the “clear and precise” standard applied to oral mddifisato a written contract, an oral contract to
make a will, and an oral contact enforced against a decedent’s estate, but thatdhdepaspe of the evidence
standard applied to “garden variety oral contract®landry Solutions2009 WL 997041 at *6. The Court finds
this frameworkuseful and will apply the preponderance of the evidence standard toehedadiral contract.
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the existence of an oral agreement between Suresh and Kumar to release th&lleHs6863.
Ms. Jerath'’s testified as follows:

¢ It was always her understanding that, as a result of the Larger BusirstsscRieing,
the leases would be extinguishdd. 11 5859.

e She believed that the “crux” of the Settlement Agreement and the ibioquisf
Limited and FZC by Suresh and Kumar was to write off the ledde§.60.

e During the summer of 2012, there were discussions between Suresh and Kumar that
she overheard at which “Suresh always said, | want to write off the ledses i
broken record. And sometimes [Kumar] would be quiet. And a few times he did say,
okay, we’ll write off the leases, let's move, move orid. § 61. She also testified
that Suresh and Kumar discussed writing off the leases from October2011.
Mr. Seth testified as follows:

e It was his understanding, based on conversations with Suresh and Kumar and
document he reviewed, that the leases would be extinguished upon completion of the
Larger Business Restructuringd. 19 5859.

e That there wasin oral agreement between Suresh and Kumar to write off the leases
as part of their purchase of Limited and FZQ. 1 6263. Mr. Seth testified that he
was present when Suresh and Kumar discussed this oral agreésn&ri2.

e The purpose of the Larger Business Restning was to write off the leasedd.
1 63.

Suresh also testified as to the alleged oral agreement with Kumar to releksesdseld. | 67.
He claimed that Kumar had “always” agreed in conversations about the Largerediusi
Restructuring to release the leases once the brothers had gained control of &nditeZC. 1d.
Leena Khosla, Suresh’s wife, also testified that she heard Suresh and &wathamagree to
release the leasedl.  68.

A-1 also contends that MiMassias,the brothers’Gibraltar lawyey testified that a
primary purpose of the Larger Business Restructuring was to extinguishaties.léd. § 64.
There is also evidence-A cites hat Jones Day, counsel for Gulatee, recognized that the leases

would be extinguished upon completion of the Larger Business Restructldifg65.
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A-1 also produces evidence that the brotlodtsn entered into oral agreements in the
course of businessld. § 86. Ms. Jerath testified that Suresh and Kumar frequentgd fiail
document transactiondd. (“Nothing is documented. They do everything verbally. They don’t
document things.”). Mr. Seth offered similar testimorig. (“It's all oral agreement. It was
family business. They boughthe brothers did business on oral agreemkinhbeair life for 40
years.”). Suresh also testified that he and Kumar did “handshake deals” all ¢heriehthe
agreement to write off the leases was such a dé&hl. The brothers’ failure to document
transactions was also discussed on the recatfiealuly 21, 201%earing. ECF 177, Hr'g Tr.
42-43, July 21, 2015.

Alliance makes two primary arguments in response to-18s claim of an alleged oral
agreement. Firshlliance contendghis evidence should be barred under the parol evidence rule
asan attempt to contradict the plain meaning of the Settlement Agreerdemtever, A1 can
argue in this manner because the existence of a written agreement does not preweftcanpar
seeking to prove the existence of a separate, distinct oral agreenwning differentsubject

matter. SeeLanard & Axilbund, LLC v. Wolf, No. 14€234, 2014 WL 4722702, at *3 &.4

(E.D. Pa. Sept. 23, 2014).-Amakes that argument here. It attempts to establish the existence
of an independent oral agreement to release the leases as an alternative to itisatl&ue
Settlement Agreement released the leases.

SecondAlliance denieshe alleged oral agreement existeBoth Sameer Khosla and
Kumar denied at their depositions that such an oral agreement exis@de.170,Def.’s Supp.
Br., Ex. H, 435:412 & Ex. E, 803:19804:20. Alliance contendsthe parties’ generalized
expressions of intent with regard to the release of the leases was at most anceaklef

agreement to agree to release the leases, but there is no evidence such an ageseawent w

® However, the existence of the Settlement Agreement tends to discigtéstimony.
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executed orally or in writing.See, e.g.Fish Net 2013 WL 5635992, at *6 (holding that “an

agreement to agree . . . is not capable of being enforced”); Highland Sewer &Alttev.

Forest Hills Mun. Auth., 797 A.2d 385, 390 (Pa. Commw. Ct. 2002) (saAikdnce pointsto

November 6, 2012 and February 27, 2013 emails from Suresh to Kumar in $inebkh
requests that Limited and FZC write off the leaa®gvidence the brothers had not agreed orally
to do so. PIs.” Supp. Bat2-3. Alliance also notsthat Mr. Seth appeared to contradict himself
by testifying that aly after Suresh and Kumar took over Limited and FZC would they decide
whether to write off the lease€CF 185, Seth Dep. 507:23. Furthermore, Alliancargues
that the alleged oral agreement fails for lack of evidence of contract formalitodsclimg
consideration.

Alliance’s evidence casts doubt on whether there was an oral agreement, as opposed to a
preliminary understanding or an agreement to agree. However, the tgstinds. Jerath and
Mr. Seth, evidence from Mr. Massias and Jones Daycatidg the leases were to be
extinguished, and testimony that Suresh and Kumar frequently transacted busilysseates
a dispute of material fact about whether an oral agreement ex&tadbrdingly, the Court will
deny summary judgment on thisuss
E. A-1's SetOff Defense

The Court will now address -A’s affirmative defense of seff. A-1 advances two
separate bases for its sdt claims. First, Al contendAlliance aided and abetted Suresh and
Kumar in diverting corporate opportuniti'em A-1 by allegedly transferring-A’s metal from
non-party Impala to Limited for less than fair market value. Secontl,afguesAlliance aided
and abetted Kumar in breaching fiduciary duties he owdd Alliance argues A-1's affirmative

defenses faias a matter of law. The Court agrees.
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1. Transactions with Impala

A-1’s first basis for seoff relates to a number of transactions and claims that occurred
between 1996 and 2005.-JAcontends that between 1996 and 2@kance aided and abetted
Suresh and Kumar in diverting-KEs corporate opportunities by facilitating transfers of millions
of dollars of A1 metal’'s from Impala to Limited at less than fair market valBeeECF 183,
DSOF1T 2631. A1 asserts these transactions caused it damage because it was deprived of the
fair market value of the metal and that it can now present evidence in this casderitboeduce
or eliminate any damages which it may otherwise owe to Alliance

However, Al failed to asserthe facts alleged in the sedff defensen a timely fashion
against Allianceor other parties. Pennsylvania has a two year statute of limitations for breach of

fiduciary duty claims. 42 Pa. Cons. Stat. Ann. § 5524(7); Langman v. Keystone Nazarkth B

& Trust Ca, 502 F. App’x 220, 220 (3d Cir. 2012) (not precedentisliqillie v. Greater Del.

Valley Health Care, Inc628 A.2d 528, 532 (Pa. Commw. Ct. 1998nder Pennsylvania law, a

setoff claim must be brought within the applicable statute of limitatiddeseHarmer v. Hulsey

467 A.2d 867, 869 (Pa. Super. Ct. 1983).

Here, the transactions at issue occurred betweeh 99 2005, so the two year statute of
limitations has long since run on these claims. The statute of limitations would hagatede
A-1 from asserting these facts as a counterclaim, a probldmattempts to circumvent by
characterizing these facts as an affirmative defense. BltcAnnot avoid the statute of
limitations in this manner.

A-1 contends that the statute of limitations wdonot bar these claims because
(1) Alliance hasnot establishedhat there is no dispute abotlte determinative date for the

limitations period and (2) A’s breach of fiduciary duty claim is subject to the discovery rule
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because Al only learned of the breach of fiduciary duty when Mr. Seth took over as Prasfident
A-1 from Suresh.However,in its Amended Statement of Undisputed Fagtsl stateghat the
transactions at issue took place between 1996 and Z¥¥ECF 183, DSOF | 26. A-1 has also
not established that the discovery rule applies to toll the statute of limitations onaté datm,
as there is evidence that Suresh, who contrels Rnew of the transactions at the time they
occurred Seeid. § 27. Furthermore, A has asserted that Suresh and Kumar in effect
controlled Alliance when these transactions occurred because,-1's Aview, Gulatee and
Chopra were mere constructive trusteestlier Khosla brothersSeeid. 1 2425. This further
undermines A-1's position with regardgetoff.

The Courtalso concludeghat A-1's setoff defense does not qualify as such under

Pennsylvania law for the reasons discussed by Judge Slomsky in his receonhdgaige V.

Customers Bank, No. 13740, 2015 WL 358790 at *9-10 & n.7(E.D. Pa. May 29, 2015)A-

1's setoff theoryincludes breach diiduciary duty and related tort claims against Suresh and
Kumar and other noeparties. Al cannot avoid the conclusion that the facts alleged have no
relationship to the present dispute, concerning tlopesof the Settlement Agreememt the
alleged oral agreement, but relate to past events, in unrelated matters.

Nor can Al preserve this affirmative defense by filing two expert reports. The Court
will not allow expert opinions to take the place of genuine issues of fact, oraie egroper
affirmative defense when settled law demonstrates that tudf sltfense is merely an attempted
endrun around the applicable statute of limitations.

Moreover, to the extent that-A frames its stoff contentions related to the 192605
transactions as an attempt to seek equitable relief, the Court similarly holdsiest d@ply to

preclude Al from asserting those claims.
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2. PostSettlement Leases

A-1 also contends it is entitled to s#t because Alliancaided and abetted Kumar in
breaching fiduciary duties he owed tolAwhen Kumar allegedly bound-A to the Post
Settlement Leases without authorization.-1’A argument fails as a matter of law. Kumar
controlled Limited when these twoadges were allegedly created, dmath A1 and Alliance
agree Kumasigned the leases on behalf of Limited, neLt ASeeECF 177 Hr'g Tr. 37:213;
44:14-18 July 21, 2015 Although A-1 disputes the validity of these leases, there is no evidence
in the reord that Kumar claimed he was signing the leases on behallotthfat he breached
any fiduciary duty owed to A-1, or that Allianegded and abetted such a breach.

For these reasons, the Court VBIRANT Alliance’srequest for summary judgment as to
A-1’s setoff defense.

VI. Conclusion

On summary judgment the Court is limited to evaluating whether there is a dispute of
material factand deciding legal issues. Determining which side’s account is more taccura
depends on an analysis of witness credibility, a weighing of conflictiinigece, and a judgment
that is best made after a trial, not at summary judgmehhe Court believes the legal
construction of the Settlement Agreement may narrow the scope of the trialevétpwe
disputed factual is®s with regard to the Settlement Agreement and alleged oral agreement
make summary judgment inappropriate as to those matters.

Accordingly, the Court WilDENY Alliance’s motion for summary judgment with regard
to whether the Settlement Agreement reldabe leases and whether there was an alleged oral
agreement between the parties. The Court willBENY A-1's request for summary judgment

made at oral argument and in its August 4, 2015 supplemental brief (ECF 182).
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However, because-A's setoff defense fails as a matter of law, the Court GIRANT

Alliance’s request for summary judgment as to that affirmative defénse.

O:ACIVIL 13\13-2510 alliance industries v.-A specialized 3cv2510.08.19.15.memo.msj.docx

" As noted, the Court will reserve its decision on summary judgmeot B&C’s capacity to join this lawsuit until
after the September 9, 2015 hearing.
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