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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEBRA V. GARDNER-LOZADA, )
Plaintiff, : CIVIL ACTION

SEPTA, :
Defendant. : No. 13-2755
PRATTER, J. JuLy 24,2015
MEMORANDUM
Debra Gardnekozada claimshat SEPTA engaged in gender discrimination (Counts |
and Ill) and retaliation (Countsand IV) under Title VI 42 U.S.C. § 2000et seq.and the
Pennsylvania HumandRationsAct (“PHRA), 43 Pa. Cons. Stat. § 96flseq. whenit failed to
promote her to the position Biirector of Railroad Service Operations Division (“Operations
Director”) in May 2012* Following atrial, a jury found in favor oBEPTA with respect to the
retaliation claim, bufound in favor ofMs. GardneiLozada with respect tine gender
discriminationclaim. The jury awarded Ms. Gardnkeozadaone dollar ($1.00)n damages.
SEPTAnow movedor judgment as a matter of law pursuanEFederal Rule of Civil
Procedure 50 or, in the alternative, for a new trial under Federal Rule of CivéldRrecS9For

the reasons that follow, the Court will grant judgment as a matter of law in favBPdiAs

! The Amended Complaint (Docket No. 11) also alleges that SEPTA, for discriminatory
and/or retaliatory reasons, refused to hire Ms. Gardner-Lozada for two othemgosSenior
Director of Railroad Services Operations in January 2013 and Director ofr@ad Services-
Personnel Assignment Office in July 2013. The Court granted summary judgment inffavor
SEPTA on those claim§&eeNovember 21, 2014 Mem. & Order (Docket Nos. 36, 37).
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l. FACTUAL AND PROCEDURAL BACKGROUND

A. Ms. GARDNER-LOZADA’SEMPLOYMENT AT SEPTA

SEPTA hired Ms. Gardndrezada as a Financial Analyin December 1998. (Trial Tr.
vol. 1, 26:24-27:23, Mar. 16, 2015). In 1999, Ms. Gardremadawas promoted ta
Management Analyst (grade 40) positiorSIBPTA’sRailroad Division. (Trial Tryvol. 1 at 28:2-
9). In 2007, SEPTA changed Ms. Gardherada’s title to Assistant Director of Railroad
Transportation for Railroad Revenue Operatigrade 4Q. (Trial Tr. vol. 1 at 33:4). In that
position, Ms. Gardnekozada’sresponsibilities includedupervising the collection of revenue
for the Railroad Division. (Trial T vol. 1at95:9-11). Due to the nature of Ms. Gardner-
Lozada’s position, she had no responsibility for the safety and movement of trains and
passengers, arfter knowledge dfrain opeations was limited.Trial Tr. vol. 1 at 99:12-17,
102:14-103:23

B. THE OPERATIONSDIRECTORPOSITION

In February2012, James JohnsanSenor Director of Railroad Service Operaticats
SEPTA completeda Requisition for Personnel Fotminitiatethe process dill ing the soonto-
bevacant Operations Director position. (Trial Tr. vol. 2, 107:6-19, 112:18-21, Mar. 17),. 2015
The Requisition for Personnel Forndicated that the Operations Director positiad an Equal
Employment Opportunity/Affirmative Action (“EEO/AA’goalfor minority and female
candidaes (Trial Tr. vol. 2 at 108:21-109)3

On March 7, 20125EPTA Recriter Odessa Finneya( AfricanrAmerican female),

SEPTADirector of EEO/AA and Employee Relations Lorraine McKer{are AfricanAmerican

2 When a position has an EEO/AA goal, an EEO/AA representative attends the pre-
posting meeting to ensure that the process runs smoothly and to determine whethureach
efforts are requiredSgeeTrial Tr. vol. 3, 56:22-57, 59:5-20, Mar. 18, 2015). There is no
guaranteerequirement, or preferentieat SEPTA actually ward positions with EEO/AA goals
to minority or female candidateéTrial Tr. vol. 3 at 57:16-20, 58:7-13).
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female), and Mr. Johnson held a pre-posting meeting to discuss the Operations pasttor,
review the job description, and finalize the job posting. (Trial Tr. vol. 2 at 151:18-20, 152:7-13,
153:25-154:4)At trial, theytestified thaiat the preposting meetingheydiscussed Mr.
Johnsors preference that the selectathdidatébe qualified on the Northeast Operating Rules
Advisory Committee (“NORAC”) Book of Rules. (Trial Tr. vol. 2 at 156:2-17; Trial Tr. @0l
62:10-63:3, 66:20-67:1, 83:10-83:4, 116:12-17, Mar. 18, PINMGRAC promulgates a set of
operating ruleshat govern the operation of railroads in North America. The rules are intended to
enhance railroad safety and cover all aspects of railroad operations thataglfieat] safety
(Trial Tr. vol. 1 at 123:17-124:5). Glen Grosmick, the previous Operations Director who had
recenly announced his intention to retire, had been NORAC qualified, and Mr. Johnson testified
that he believed the Operations Diregbouldbe NORAC qualified to perform the critical
functions of the position, including respondingadroad accidents andmmunicating with
command centers during emergenc{ésial Tr. vol. 3 at 80:1-23, 82:3-19, 82:23-83:4, 83:5-
85:24). Mr. Johnsohimselfwas not NORAC qualifiedand onlythreeof thesix male SEPTA
employees holding Director-level positions wBl®RAC qualified, but Mr. Johnsorestified
that hepreferredto work with individuals who were NORAC qualified. (Trial Tr. vol. 3 at 86:16-
87:2).

Ultimately, the job postingpr Operation’s Directodid notexpresslyrequire that
applicants be NORAC qualifiedDgf.’s Trial Ex. 16).However,Mr. Johnson, Ms. Finney, and
Ms. McKenzie testified thait the preposting meetinghey decided talesignateas “most
gualified” thosecandidatesvho met the minimum requirements in the job foog and were
NORAC qualified andthat they decided to invite only the “most qualified” candidates to

participate in the first round of interviews for the Operations DirectoriposifTrial Tr. vol. 2 at



158:25-159:25, 165:2-12; Def.’s Trial Ex. 10). In other words, those applicaritse

Operations Director openingho met the minimum qualifications in thebjposting and had
obtained the NORAC qualification would be placed in Group Aahénce to the interview
stage, but thosapplicantsvho met the minimum qualificationsutlackedthe NORAC
gualificationwould be placed in Group B and would be interviewed only if the interview panel
did nothire an applicant from Group A. At no point before or during thegm&ting meeting

were Mr. Johnson, Ms. Finney, and Ms. McKenzie aware that Ms. Gdrdmada might be
interested in the Operations Director positi@®ed, e.g.Trial Tr. vol. 2 at 165:2-166:8).

At trial, Ms. Gardner-ozadaoffered testimony about SEPTA'’s hiring policibsit
conflicted with the testimony of Mr. Johnson, Ms. Finney, and Ms. McKenzie. Although
SEPTA's Hiring Policy permits the designation of “most qualified” canésléor purposes of
determining which applicants would be interviewed first, (Trial Tr. vol. 2 at 165:2M2),
Gardnertozada alsdestified hat in her experiencany applicant who met the minimum
gualifications ina job posting would automatically bevited to interview for the positior(Trial
Tr.vol. 1 at 127:10-20).

SEPTA posted an internal vacancy for the Operations Director postaionMarch 8,
2012 to March 15, 2012. (Trial Tr. vol. 2 at 166:14-21; 153:10-15). Ms. Gardner-Lozada applied
for the position on March 13, 201@ef.’s Trial Ex. 17).0Of thel5 SEPTA employees who
applied for the position, Ms. Gardner-Lozada was the f@mhale.(Pl.’s Ex. 7; Trial Tr. vol. 2 at
119:8-12, 180:15-188:7). On April 6, 2012, Ms. Finney, Mr. Johnson, and Affirmative Action
Officer Carole O’Neal (an Africahmerican female) reviewed tHe& applications(Trial Tr.
vol. 2 at 178:15-180:8 heyinvited six NORACqualified male candidates to interview for the

Operations Directoposition; they did not invite Ms. Gardner-Lozada to interview. (Trial Tr. vol.



2 at 119:8-12, 180:15-188:7). On the Prospective Employee Processing Form, a document used
in the process aleterminng which applicants will advance to the interview stage, Ms. Finney
initially noted that Ms. Gardner-Lozada was one of the most qualified candidatesalddoe
granted an interviewDef.’s Trial Ex. 17)However, thatnitial notationwas ultimately crossed
off, and Ms. Gardner-Lozada was not invited to interview for the positon.

Luis Rodriguez and Matthew Hogama of the male SEPTA employees invited to
interview for the Operations Director position, argudabked the minimum qualificatiofisn
the job postingFor examplethe job posting required “eight (8) years experience in a
transportation related field which includes a minimum of five (5) years exgeria a
managerial capacity.” (Def.Brial Ex. 16). Mr. Rodriguez’s resume showed less than ymars
of experience in a managerial capaaitya transportation related fieldSeeDef.’s Trial Ex. 22).
Indeed Mr. Rodriguez initiallywasdeemed to lack the necessary qualifications for the
Operations Director position, as evidenced by the note dPrbspective Employee Processing
Formstating that he lackefize years of managerial experiendg. In the end, that note was
crossed out, and Mr. Rodriguez was interviewed as one of the most qualified canbidates.
regard to that poinGEPTA employees testified that they believed Mr. Rodriguez possessed th
minimummanageriakxperience required by the job postberausdis resume saide was
oncethe ownefoperatorof a Philly Soft Pretzel Factor¢Trial Tr. vol. 2 at 122:18-22), btte

job posting appears to have required experi@meemanagerial capacigpecificallyin a

% Ms. Gardner-Lozadalso claims that Michael Dobson, another male SEPTA employee
who was invited to interview, lacked the minimum qualifications described iobhgosting
because his resume did not show that he had 2 years’ experience in customer semacer,H
Mr. Dobson’s resume states that he twice received the SEPTA Customer Service Conamgendati
which demonstrates that he had at least two years of customer servicenmepar SEPTA.

(Trial Tr. vol. 1 at 155:11-14). In light of that evidence, a reasonable jury could not have found
that Mr. Dobson lacked the minimum qualifications in the job posting.
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transportation related field In addition, the job posting required “[a] minimum of two (2) years
experience in a Customer Service environment, with direct responsibility édiaicing with
customers required.” (Def.’Brial Ex. 16). Mr. Hogan’s resume appears to show that he lacked
two years of experience ingasition that required “face to face” interactions with customers.
(SeeDef.’s Trial Ex. 18).SEPTA argues that the “interfacing with customers” requirement did
notrequire “face to face” interactions, bas Ms. Gardner-Lozada no doubt would hasten to
argue,a reasonable jury could have found that it did and that Mr. Hogan’s resume did not state
that he had such experience.

On April 30, 2012, Robert McGowan, a male SEPTA employee who appliduefor t
Operations Director position and who independeetiyned that he would not be invited to
interview because Hacked the NORAC qualification, appealed the decision not to interview
him by submittinga. memorandum to Susan Van BurSEPTA'’s Assistant General Manager of
Human Resources. (Trial Tr. vol. 2 at 91:8-92:4). In the memorandum, Mr. McGowan explained
thatalthough he was not then NORAfalified he had significant railroad experience and
would be willing to become NORAGualifiedif hired for the Operations Director position.

(Def.’s Trial Ex. 33)Daniel Amspacher, SEPTA'’s Director of Recruitment, investigated Mr.
McGowan'’s appeal bgeviewing Mr. McGowan’s work history and the responsibilities
associated with his prior positions, among other things. (Trial Tr. vol. 3 at 134:4-136:13). Mr

Amspacher discovered that Mr. McGowan worked as a Tower Operator for both Codrail a

* Ms. Gardner-Lozada testified that Mr. Rodriguez told her that he was lated dkaei
opportunity to interview for a different position at SEPTA because he ldickeegears of
managerial experience in a transportation related f{€htal Tr. vol. 1 at 142:7-18)According
to Ms. Gardner-Lozada, Mr. Rodriguez found it odd that he was permitted to intervidw for t
Operations Director position but denied the oppatyuo interview for a different position with
the same minimum requiremeniis. Although such testimomyas nothing more than hearsay,
SEPTA did not object to it and so the jury heard it. This was not the only otherwise isiathmis
commentary the jurydard.See infranote 10.



SEPTA, and that he had been qualified on the Book of Rillesredecessor to the NORAC
Book of Rules) when he worked in each of those previous positions. (Trial Tr. vol. 3 at 137:17-
23). Based on that information, and despite the fact that Mr. McGowan was technically not
NORAC qualified at the time he applied, Ms. Van Buren permitted Mr. McGowanetwiigiy

for the Operations Director positioft.rial Tr. vol. 3 at 152:5-22)At the time of that decision,
neither Ms. Van Buren nor Mr. Amspacher was aware that Ms. Gardner-Lozada hed fgopl

the Operations Director position. (Trial Tr. vol. 3 at 139:17-140:18, 153:8-15). It is undisputed
that Ms. Gardner-Lozada had never been NORAC qualified or qualified earierBook of

Rules prior to the time she applied for the Operations Director position, and she did abt appe
SEPTA'’s decision not to interview her. (Trial Tr. vol. 1 at 123:9-13; Trial Tr. vol. 2 at 8:21-
9:12).

Mr. Johnson, Director of Operations Kim Kennedy (female), and Bernard Kadl)(m
ultimatelyinterviewed the candidates @roup A. (Trial Tr. vol. 3 at 96:4-99:3)he panel asked
each of the applicants the same set of questions and ranked the applicants’ réssauses
established selection criteri@-rial Tr. vol. 3 at 96:4-99:3). The rankings were then inserted into
a document called the Consensus Panel Ranking Chart, and the raghkest-candidate-

Richard Mahon—was offered the positioBegDef.’s Trial Ex. 36; Trial Tr. vol. 3 at 99:4-
101:25). Mr. Mahon waBlORAC qualifiedandalso wagjualifiedon the Physical

Characteristics of the Railroa@:rial Tr. vol. 1 at 159:4-9; 161:13-19; 159:25-160:3; 164:14-23;
166:22-25). MrMahon, whowasalsoa federally certified locomotive engineer, had extensive
experience in railroad operatioasd a Master’s Degrekl. Ms. Gardnel-ozada herself

testified that Mr. Mahon wa$ust as qualified as [she] wa$o be Operations Directd@frial Tr.

vol. 1 at 159:3), but also testified that that she had helped Mr. Mahon improve his interview



skills and that she performs better in interviews than he does. (Trial Tr. vol. 1 &9%8,;9-8:6-
14; Trial Tr. vol. 2 at 80:9-81:5).

Mr. Mahon testifiecht trial that, as Operations Director, he uses his NORAC
gualification “just about every day,” for purposes such as (1) responding to incidettis
railroad; @) assessing the scene; inagingevacuatios; (4) restoring servicgnd(5)
complying with the general protocols governing SEPTA. (Trial Tr. vol. 3 at 161:24)62Mr.
Mahon also testified that his NORAC qualification is useful in conducting egeotding audits
to ensure that the conductors and locomotive engineers are providing safe agk &féi
service to SEPTA'’s passengerbri@l Tr. vol. 3 at 161:16-162:24).

In late May 2012, Ms. Gardnéiezada learned that she was not selected éovilatw for
the position. In May 2014, Ms. Gardner-Lozada was promoted to the position of Manager,
Railroad Revenue and Parking (grade 42), for which she receivegdexdésnt increase in salary,
raising her annual compensation from $80,002.00 to $92,690.00. (Trial Tr. vol. 1 at 161:24-
163:4).

C. PROCEDURALHISTORY

On June 14, 2012, Ms. Gardner-Lozéted a Charge of Discrimination with the EEOC
and cross-filed with the Pennsylvania Human Relations Commission (“PHRC”).HDE E
confirmed receipt of the Charge by letter dated October 4, 2012. On February 18, 2013, Ms.
Gardnertozada requested a “Rigta Sue” letter. Ms. Gardner-Lozada filed her Complaint on
May 20, 2013 and filedn Amended Complaint on October 9, 2013.

After grantingpartial summary judgment for SEPT#he Court permitted Ms. Gardner-
Lozada’s claims of gender discrimination (Coungslll) and retaliation (Counts Il & 1V) to

proceed to trialAt the close of Plaintiff's case, SEPTA movex judgment as a matter of law.



The Court took the motion under advisement, but ultimately allowed the case to proceed to the
jury. The juryfound in favor of SEPTA on the retaliation claim, but found in favavief
Gardnertozadaon the gender discrimination claim. As explained abdweejury awarded her
one dollar ($1.00) in damageds. GardneiLozada then filed a Motion for Attorney Fees and
Costs (Docket No. 67) and a Motion for Relief and to Make Whole (Docket No. 68). SEPTA
also renewed its Motion for Judgment as a Matter of Law (Docket No. 69).

. LEGAL STANDARD

A. MOTION FORJUDGMENT AS AMATTER OFLAW

The standard of review for a motiorr jodgment as a matter of law under Federal Rule
of Civil Procedure 50 is “whether, viewing the evidence in the light most favoralhle teh-
movant and giving it the advantage of every fair and reasonable inferences ihstdficient
evidence from \Wich a jury reasonably could find liability2ddy v. V.I. Water & Power Auth.

369 F.3d 227, 230 (3d Cir. 2004). “In determining whether the evidence is sufficient to sustain
liability, the court may not weigh the evidence, determine the credibilitytobgses, or

substitute its version of the facts for the jury’s versidmghtning Lube, Inc. v. Witco Corpd

F.3d 1153, 1166 (3d Cir. 1993). The Court may enter judgment as a matter of law following
return of a verdict by a jury “only if, as a mattedaiv, the record is critically deficient of that
minimum quantity of evidence from which a jury might reasonably afford relieabal v.

Wells Fargo Armored Serv. Cor269 F.3d 243, 249 (3d Cir. 2001). That the jury’s verdict is to
be afforded every ewsideration is clear.

B. MOTION FOR ANEW TRIAL

Under Federal Rule of Civil Procedure 59, the Court may grant a motion for a new trial

“for any reason for which a new trial has heretofore been granted in an addonimfederal



court.” Fed. R. Civ. P. 59(a)(1)(A). A motion for a new trial may be “bottomed on the ttlaim
the verdict is against the weight of the evidencear that, for other reasons, the trial was not
fair to the party moving; and [it] may raise questions of law arisutgf alleged substantial
errors in admission or rejection of evidence or instructions to the pMortgomery Ward & Co.
v. Duncan 311 U.S. 243, 251 (1940). In deciding a motion under Rule 59, the Court undertakes
a two-step inquiry. First, the Court determines whether there was error. Seco@outtiéooks

to Rule 61 of the Federal Rules of Civil Procedure and decides whether anyas s
prejudicial as to be “inconsistent with substantial justice.” Fed. R. Civ. Be6lGoodman v.

Pa. Turnpilkk Comm’n 293 F.3d 655, 675-76 (3d Cir. 2002). “Where the subject matter of the
litigation is simple and within a layman’s understanding, the district court is givefréesiom

to scrutinize the jury’s verdict than in a case that deals with complex factuahoheteons

.. .." Williamson v. Consol. Rail Corp26 F.2d 1344, 1352 (3d Cir. 1991).

C. MCDONNELLDOUGLASBURDEN-SHIFTING FRAMEWORK

The Court instructed the jury on the burddmfting frameworkof McDonnell Douglas
Corp. v. Greend11 U.S. 792 (1973), and neither party objected on the grounds that the jury

should have received a mixeubtive instructior?. (Trial Tr. vol. 4, 55:21-56:3, Mar. 19, 2015;

> “A Title VIl plaintiff may state a claim for discrimination under either the preetex
theory set forth inficDonnell Douglagor the mixedmotive theory set forth in Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989), under which a plaintiff may show that an
employment decision was made based on both legitimate and illegitimate redsakis/’v.
Chertoff 541 F.3d 205, 215 (3d Cir. 2008). Under the “pretext” theory, “a jury must be charged
that in order to find for the plaintifff must conclude that consideration of the impermissible
factor was ‘a determinative factor’ in the adverse employment aciiéatson v. SEPTAR07
F.3d 207, 215 (3d Cir. 2000). Under the “mixed-motive” theory, “a plaintiff need only show that
the unlawfulmotive was a ‘substantial motivating factor’ in the adverse employment &dtion.
Claims under Title VIl and the PHRA are analyzed under the same franee®eekGomez v.
Allegheny Health Servs., In@.1 F.3d 1079, 1083-84 (3d Cir. 1995).

Whether to give a mixethotive or a pretext instruction (or both) is a question of law for
the court.Starceski v. Westinghouse Elec. Cpfd. F.3d 1089, 1097-98 (3d Cir. 1998jhere
the plaintiff produces evidence (direct or circumstantial) that thendaht’s employment
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Trial Tr. vol. 3 at 197:3-10). Undé&icDonnell Douglasif a plaintiff establishes arimafacie
caseof discrimination® the defendant must “articulate some legitimate, nondiscriminatory
reason for the adverse employment acti@oé v. C.A.R.S. Prot. Plus, In&27 F.3d 358, 370
(3d Cir. 2008). The plaintiff then has the burden of showingttteadefendant’groffered
reasons for the adverse action are pretexiuameet this burderthe plaintiff mustpresent
“evidence which (1) casts doubt upon the legitimate repsafferedby the employer such that a
factfinder could reasonably conclude that the reason was a fabrication; or (2) wowdhe|
factfinder to infer that discriminatiowas more likely than not a motivating or determinative
cause of the employee’s terminatiold’ (citing Fuentes v. Perski&2 F.3d 759, 764 (3d Cir.
1994). In other words,le plaintiff must'present evidence contradicting the core facts put
forward by the employer as the legitimate reason for its decid@utz v. Met-Pro Corp412

F.3d 463, 467 (3d Cir. 2005).

decision was motivated at least in part by animus toward a protected classg@rfrotive”
instruction is warrantedsee Desert Palace, Inc. v. Cqss&9 U.S. 90, 101 (2003Vhere the
defendant justifies its employment decision waference to a nediscriminatory motive and
argues that there was no animus at all, the plaintiff bears the burden of provihg tha
defendant’s justification is a pretext and the “maxadtive” instruction is inappropriat&ee
Matthew Scott & RusselLhapmanMuch Ado About NothingWhyDesert PalacBleither
MurderedMcDonnell DouglasNor Transformed All Employment Discrimination Cases to
Mixed-Motive 36 St. Mary’s L.J. 395 (2005).

In this case, there is no direct evidence of gender discriminatidrtharcircumstantial
evidence of gender discrimination does not establish that SEPTA'’s failure totpribis.
Gardnertozada was partially motivated by an illegitimate reason. SE&IMances an entirely
nondiscriminatory reason for not promoting Ms. Gardner-Lozada to the OperatientobDir
position. Therefore, the Court foutfte “mixedmotive” instruction to be inappropriate and
neither party objected to the Court’s decision to instruct the jurii@prietext theory of liability.
(Trial Tr. vol. 3 at 1973-10).

® A plaintiff may establish arima faciecase in her gender discrimination claim by
showing that (1) she belongs to a protected class; (2) she was qualified fiiroa;p@ she was
subject to an adverse employment action; and (4) the adverse action occurred under
circumstances that raise an inference of discriminaBen.Sarullo v. United States Postal Serv.
352 F.3d 789, 797 (3d Cir. 2003).
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“[1]n order to find for the plaintiff, [the jury] must conclude that consideration of the
impermissible factor was ‘a determinative factor’ in the adverse employntent.dgVatson v.
SEPTA 207 F.3d 207, 215 (3d Cir. 2000). In other words, the plaintiff must show that but for his
or her membership in a protected class, he or she would not have suffered the adverSeacti
Lewis v. Univ. of Pittsburgt¥25 F.2d 910, 914 (3d Cir. 1983) (noting that Title VIl requires “a
showing of ‘but for’ causation in an employment discrimination suitAt all times the burden
of proof or risk of non-persuasion, including the burden of proving ‘but for’ causation or
causation in fact, remains on the employ&drceski v. Westinghouse Elec. Cp§d. F.3d
1089, 1095 n.4 (3d Cir. 1995) (citifdurding 450 U.S. at 253).

[11.  DiscussiON

Assuming thaMs. GardneiLozada presented sufficient evidence to establminaa
faciecase of genderistrimination® the burden shifteo SEPTA to articulate a legitimate,
nondiscriminatory reason for denying her the Operations Director podiggnDep’t of Cmty.
Affairs v. Burding450 U.S. 248, 260 (1981) (“Where the plaintiff has proved a prima facie case
of discrimination, the defendant bears only the burden of explaining clearly the

nondiscriminatory reasons for its actionstere, SEPTAas articulatetivo legitimate

" At oral argument, counsel for Ms. Gardner-Lozada suggested that the plaintiff need not
prove “but-for” causation to prevail on a gender discrimination claim. But the ®stnucted
the jury that it must decide whether Ms. Gardner-Lozada had proven that herwyasder
“determinative factor” in SEPTA’ decision not to promote her to the Operations Director
position where “[a] determinative factor means that if notfthat is but for—Ms. Gardner-
Lozada’s gender, SEPTA would have promoted her to be the Director of Railroad Service.”
(Trial Tr. vol. 4 at 55:21-56:3). Ms. Gardner-Lozada did not object and has never objected to that
instruction (Trial Tr. vol. 3 at 197:3-10). The Cdtbelieves that its instruction was appropriate
and that it was Ms. Gardnépzada burden to pro trialthat, but for her gender, “SEPTA
would have promoted her to be the Director of Railroad Service.” (Trial Tr. vol. 4 at 55:21-56:3;
see supranote4).

8 Because the Court finds that SEPTA's pretext argument is dispositive, thex@burt
assume that Ms. Gardnkeozada mde the requisite showing to establisprema faciecase of
gender discrimination.
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nondiscriminatory reasons for declining to promote Ms. Gardner-Lozada to therposi
Operations Director. First, SEPT@daimsthatprior to posting the vacancy for the Operations
Director positionit wasdetermined that the first set of applicants to be interviewed for the
position would be those who possessed the NORAC qualification. Thus, because Ms. Gardner-
Lozada did not possess the NORAC qualification at the time of her application, shetwa
selected to interview and the position was awarded to an individualvafanterviewed

because hpossessed the NORAC qualification. Second, SEPTA claims that Mr. Mahon was
more qualified than Ms. Gardner-Lozada to hold the position of Operations Diremtor. F
purposes of th&icDonnell Douglagramework, these are sufficient legitimate,
nondiscriminatory reasons to shift the burden back to Ms. Gardner-Lozada “to show that
[SEPTA’s] articulated reasons are pretextulkzold v. Wolf, Block, Schorr & Solis-Coh&83
F.2d 509, 523 (3d Cir. 1992).

There werdwo ways for Ms. Gardndrezada to meet hdyurden. First, she could
produce evidence thatdsts sufficient doubt upon each of the legitimate reasons proffered by
the defendant so that a factfinder could reasonably conclude that each reason vieatiaridbr
Fuentes 32 F.3d at 76Xee also idat 765 (noting that the burden on a plaintiff who chooses to
proceed under this prong Blienteds a “difficult” one). Alternatively, sheould produce
evidence thatwould allow the facfinder to infer that discrimination was more likely than not a
motivating or determinative cause of the employee’s terminatiooe’ 527 F.3d at 370Mo
defeat SEPTA’s motion for judgment as a matter of M@, GardnefLozada “must present
evidence contradicting the core facts put forward by [SEPTA] as theratgtreason for its
decision.”Cridland v. Kmart Corp.929 F. Supp. 2d 377, 387 (E.D. Pa. 2013) (ciionasso v.

Boeing Co.445 F.3d 702, 706 (3d Cir. 2006)) (internal quotation marks omitted). The Court will
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evaluate Ms. Gardndrozada'’s responses to each of SEPTA'’s legitimate, nondiscriminatory
reasonsn turn.

A. NORAC QUALIFICATION

With respect to SEPTA's first legitimate, nondiscriminatory reasthe use of the
NORAC qualification to identify the most qualified candidates for the Operatioastbr
position who would be invited to participate in the first round of interviews—the Court finds that
Ms. Gardner-Lozada has pointed to sufficient “weaknesses, implausibilitiessistencies,
incoherencies, or contradictions in [SEPTA'S] proffered legitimatsoreafor its action that a
reasonable factfoter could rationally find them unworthy of credence and hence infer that
[SEPTA] did not act for [the asserted] ndiscriminatory reasonsFuentes 32 F.3d at 765
(internal citations and quotation marks omitte&lyeasonable jury could haweferredtha the
use of the NORAC qualification was st hodabrication or otherwise did not actually
motivate the employment actignd. at 764 becausebased on the evidence in the recdrd,
could have found thqfl) SEPTA'’s ordinary practice was to interview every candidate who met
the minimum requirements in the job posting; N®. Gardner-ozada waselected to interview
as a “most qualified candidatbécause she met the minimum qualifications, but was then
deniedan interview based a qualification not listed in the job posting; and (3) Messrs. Rodriguez
and Hogan lacked the minimum qualificationsriierview for theOperations Directoposition,

but wee nevertheless given intervieRiélthough SEPTA presented compelling evidefroen

® At summary judgment, the Court focused on the fact that Mr. McGowan technically
lacked the NORAC qualification, yet was permitted to interview. Howeveg\ttence at trial
revealed that he was not similarly situated to Ms. Gardner-LoFada unlike Ms. Gardner-
Lozada, Mr. McGowan had previously been qualified on the Book of Rules, the predecessor to
NORAC. Secondthe decision to permit him to interview was made s/ Man Buren and Mr.
Amspachernot the panel that denied Ms. Gardherada the opportunity to interview, and
there is no evidende suggesthat eitheiMs. Van Buren or Mr. Amspacherere aware that Ms.
Gardner-Lozada had applied for fBperations Directoposition. Thus, no reasonable jury could
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which the jury could have reasonably concluded that there was no discrimination, ttw@ujdry
also have reasonabtiysbelieved SEPTA'’s evidence aimdteadconcluded that SEPTA
employeesnventedthe NORAC preference after Ms. Gardih@zada had applied for the
Operations Director position in order to disadvantage her and prevent her froneimtegvior
the Operations Director positidfiin other words, the jury could have reasonably beli¢hat
SEPTA'sfirst legitimate, nondistminatory reason for denying Ms. Gardriaizada the
interview (and, ultimately, the position) was not the real reason behind it®decis

B. MR. MAHON WAS MORE QUALIFIED

With respect to SEPTA'’s second legitimate, nondiscriminatory reatiwat Mr. Mahon
was more qualified than Ms. Gardrayzada to serve as Operations Direettine Court finds
that Ms. Gardnel-ozada has failed to demonstrate pretaxbtherwise present sufficient
evidence from which a jury could reasonably find that she has satisfied her Qutiéevill
“does not demand that an employer give preferential treatment to minoriviesen” and
“was not intended to ‘diminish traditional management prerogativBarding 450 U.S. at 259
(quotingSteelworkers v. Wehet43 U.S. 193, 205-06 (19798s a result, “the employer has
discretion to choose among equally qualified candidates, provided the decision isedaifas
unlawful criteria.”ld. Here, the evidence in the record demonstrates that Mr. Mahon wag at leas
as qualified as Ms. Gardnepzada to be the Operations Director. For example, when the job
was posted, both Mr. Mahon and Ms. Gardbezada had Master’'s Degreg$rial Tr. vol. 1 at

167:3-6), and both held the position of Assistant Director of Transportation. Even Ms. Gardner

have concluded from the circumstances surrounding Mr. McGowan'’s appeal that MowisitG
was a similarly situated male employee who was treated more favorably th&aMser
Lozada such that tieORAC preference was pretext for gender discrimination against Ms.
Gardner-Lozada.

19Indeed SEPTA's tasHikely became more difficult when SEPTA failed to object to
otherwise inadmissible commentanyPlaintiff’'s opening statemen{SeeTrial Tr. vol. 1 at 3:7-
4:22).
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Lozada testified that Mr. Mahon was “just as qualified as [she] was” to becoeratiOps

Director. (Trial Tr. vol. 1 at 159:3). Whether or not a particular employer would have selected
one qualified candidate over another quatifcandidate, in the abserafeevidencehat the
decision was based on unlawful criteftas within the employer’s discretion, and it would be
improper for the jury to “sit as a supeersonnel department that examines an entity’s business
decisions.”Abels v. DISH Network Serv., LL.607 F. App’x 179, 185 (3d Cir. 2012ee

Abramson v. William Paterson College of N260 F.3d 265, 283 (3d Cir. 2001) (“[1]t is not

X The inconsistencies in the process for selecting who would be intervisseesiipra
Part lll. A, are insufficient for a reasonable jury to find that Ms. Gardneadazvould have
been promoted tthe Operations Directoposition but for her gender. & may have been
enough if Ms. Gardndtozada had presented evidence that SEPTA was not actually interested in
hiring the “most qualified” applicant or had previously made hiring decisions inerenost
qualified” applicant was not selected, such that SEPTA'’s claim that it hireM&hon because
he was the most qualified applicant could be reasonably disbellegede.gBray v. Marriott
Hotels 110 F.3d 986, 999 (3d Cir. 1997) (Alito, J., dissenting). However, even assuming that
there is evidence thanqualified applicants were permitted to interview for the Operations
Director position, it is undisputed that those allegedly unqualified applicantsvedietest-
rankedinterviewees(seeDef.’s Trial Ex. 36), anGEPTA ultimately selected a qualifie
applicant for the position. From such evidence, a reasonable jury could infer abaost t
SEPTA'’s stated reason for naterviewingMs. Gardnei-ozada was unworthy of credence. It is
not enougtio show that SEPTA’s legitimate, nondiscriminatory redsotiring Mr. Mahon
instead of Ms. Gardner-Lozada—that is, that Mr. Mahon was the most qualified applicast
pretext

At trial, Ms. Gardnel-ozada advanced a failute-promote theory of liabilitynota
failure-to-interview theory of liability. The Court instructed the jury on the failarpromote
issue, and Ms. Gardner-Lozada did not object to those instructBaed.r{al Tr. vol. 4 at 55:22-
56:3; Trial Tr. vol. 3 at 197:3-10). While the Court sgapates the potential irony in finding that
SEPTA is entitled to judgment as a matter of law because Ms. Gdror@da did not prove that
she would have excelled in the interview that she was denied, it is also apparkist tha
Gardnertozada chose her theory of the case so that she could recover back pay as an element of
damages(SeePl.’s Mot. for Relief and to Make Whole, ECF No. 68). Ms. Gardreerada
could have identified SEPTA's failure to interview her as the alleged adaetisa supporting
her claim of gender discrimination, but that would have limited her recovery to damage
attributable to SEPTA’s decision not to interview her (e.g., the embarnasen#amage to her
reputation arising from not being selected to interview). Unless she could prodertlgang her
the opportunity to interview also denied her the Operations Director positi@nsame showing
required under the failur®-promote theory—she would not have been entitled to back pay. By
proceeding solely on a failute-promote theory, Ms. Gardné&oezada appears to have taken a
calculated risk. Unfortunately for her, she has presented insufficientheeidier that risk to pay
off.
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enough for a plaintiff to show that the employer’s decision was wrong or rmstageaus the
issue is whether the employer acted with discriminatory animus.”).

Moreover, to say that Ms. Gardner-Lozada and Mr. Mahon were equally qualified to be
Operations Director would be to ignore the substantial, undisputed evidence in the record tha
Mr. Mahon wasnorequalified than Ms. Gardndrezadato be Operations Directoin contrast
to Ms. Gardner-Lozada, who acknowledged at trial that her knowledge of operations was
“limited” because she had “never worked in the field,” Mr. Mahon “had over 28 yea
experience in the railroad operations,” “was fully qualified in NORAC Book oéRufwas a
certified engineer,” and “was also a Transportation Managendl(Tr. vol. 3 at 99:11-1)/ Mr.
Mahon was able to operate and move trains, and Ms. Gardrada was not. (Trial Tr. vol. 3 at
159:19-24). Mr. Mahon was qualified on the physical characteristics of the railrmhi|sa
Gardner-Lozada was not. (Trial Tr. vol. 3 at 161:13-19). Mr. Mahon was the only SEPTA
employee who could handle FRA DecertificatiHearings, and was one of the few SEPTA
employees who could perform event recording audits. (Trial Tr. vol. 3 at 164:24-166:3, 166:16-
21). Ms. Gardner-Lozada could not perform either of those tasks. Thus, Ms. Gavdadea
“may disagree with the wisdorfgirness, or correctness of [SEPTA’s] actions, but disagreement,
without more, does not rebut [SEPTA'’s] legitimate non-discriminatory reaeoits actions.”

Igwe v. E.l. DuPont De Nemours & C&80 F. App’x 353, 356 (3d Cir. 2006). Consequently,
the evidence in the record cannot support the jury’s apparent conclusion that Ms. Gardner-
Lozada was more qualified than Mr. Mahon to be Operaiorector.

Ms. Gardner-Lozada argues that a reasonable jury could have found that she would have

been hired instead of Mr. Mahtwecausehe testified that alandidates argeated equally at

the interview stage and, in her opinion, geaerallyperforms better than Mr. Mahon at
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interviews. However, the high regard in which Ms. Gardner-Lozada holdsvhanizrviewing
skills is not sufficient evidendeom which the jury could reasonably have concluded that she
would have outperformed Mr. Maha an interviewThere is no evidence in the record from
which the jury could reasonably find that SEPTA'’s intengeswvould have been more
impressed by Ms. Gardnepzada’s interview skills than Mr. Mahon’s answers to the interview
guestions. As counsel for Ms. Gardner-Lozada pointed out at oral argument, there is ne@evidenc
in the record regarding the questions that were asked, the substance of Mr.S\daisorers to
those questions, how Ms. Gardner-Lozada would have responded to those questions, and
whether or not the interview panel would have rated Ms. Gardner-Lozada’s answerstiaa
Mr. Mahon’s. Ms. Gardner-Lozada claims that the jury could have found that she would have
performed better at an interview by comparing her performance as a witnesistatiMii.
Mahon'’s performance as a witness, but without any evidence regarding therguistt were
askedthe criteria used to evaluate the interviewee$iow Ms. Gardner-Lozada would have
answered those questions, the jury’s apparent conclusion that Ms. Gardner-Lozada would ha
outperformed Mr. Mahon at the interview stage amounts to nothing more than speculation.

Based on the trial record,was unreasonable for the jury to find that Ms. Gardner-
Lozada’s gender was a determinative factor in SEPTA’s decision to hire Mr. Matead of
her. In other words, as a matter of law, Ms. Gardiozada failed tgrove that she would have
been promoted to the Operations Director position but for her gender.

V. CONCLUSION

In light of Mr. Mahon’s credentials and Ms. Gardner-Lozada’s admission that Mr. Mahon
was at least as qualified as she was to become OperationtoDitkere is simply not enough

evidencdn the recordor a reasonable jury to finttlatMs. Gardner-Lozada would have been
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promoted to the Operations Director position but for her gendérabSEPTA'’s legitimate,
nondiscriminatory reason for failingp promote Ms. Gardner-Lozada—that Mr. Mahon was
more qualified for the positierwas pretextAs a result, the Court will grant judgment as a
matter of law in favor of SEPTA.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K. PRATTER
WNITED STATES DISTRICT JUDGE
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