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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JANET AND FRANCIS MURNAGHAN
V.
CIVIL ACTION 13-3083
UNITED STATES DEPARTMENT OF
HEALTH & HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official
capacity as Secretary of the U.S.
Departmenbf Health & Human Services
SUPPLEMENTAL MEMORANDUM

The Court explained in some detail its reasons for issuingdaimpdraryRestraining
Order (“TRQO”) during the hearingn June 5, 2013This case has been widely reported in the
media. Some of the public commentary revetiat the individuals making comments have not
listened to the audio transcript of the hearing where the @etatiledits reaoning forissuing
the Order. Two of the important reasons are as follows:

First, Dr.Goldfarb, thephysicianfor Plaintiffs’ daughter, Saraland an expert in thigeld
of pediatric pulmonologytestified that theUnder 12 Rile” was developed almosty@ars ago
and that, based on theedical and @entific experiencé¢hat has accruesince that time, he
believeshe ruleis “arbitrary,” at leastasapplied to children between the ages of 5 anad/lid,
like Sarahhaveadisease procesbat isfound in adults. Dr. Goldfartestifiedthat children in
this group can now successfully receive adult lungs (eofea surgery that reduces the size of
the lung),with survival rates and longrm outcomethat areessentially the sanaes adults.

A second &ctorunderlying the Court’s ruling was the govermtigappropriate
disclosure at the hearing that the Organ Procurement and TransplantatiankNeB®PTN")—

the national board thaddministers the organ traplant program-kasscheduled an emergency

meeting for Monday, June 10, 2013né>of the item®n OPTN'’s agenda is whether it should
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suspend operation of the Under 12 Rule pending more detailed Sthdyact that the OPTN is
holding an emergency meeting for this purpose suggests, in accord with Dr. Bsldfar
testimony, that legitimate questions exist about the validity and wisdom of the UnBelidy.

Considering these and otHactors the Court concludethat issuance of thERO was
very much in the interest of tipeiblic as well as thBlaintiffs and Sarahlf, for examplethe
OPTNdecides to suspend the rule on Monday, it would be a trag&adyafhwere to digprior to
themeetingfrom remaining ineligible fotungsthatwould have otherwisbecomeavailableif
she werdreated as an adult.

Finally, this Court did not in any way, shape form dictate when or whether Sarah
should receive a lung transplant. The onhalegffect of the ruling is that, for tHenited
duration of the TROSarahwill be treated the same @adults and wilkeceive a ranking based on
the detailsof her case relative to others, as providedeogralstatutes and regulations.

A further hearing is scheduled for June 14, 2013.

The audio transcript of the hearing is available to the public on PACER, the Federal

Court’s pulhically available digital database foourt ecords

BY THE COURT:

/s/ Michael M. Baylson
Michael M. Baylson, U.S.D.J.
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