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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD J. GALLEN, ESQ. and ROBERT
MILLER, ESQ.,

Plaintiffs,
: CIVIL ACTION
V. : NO. 13-3245

CHESTER COUNTY, PENNSYLVANIA
and COUNTY OF CHESTER, DISTRICT
ATTORNEY’S OFFICE,

Defendants.

MEMORANDUM OPINION

Tucker, C.J. February 9, 2015

Presently before the Courtdefendants County of Chester Distiidtorney’s Office
and Chester County, Pennsylvasiilotion for Summary Judgmeand Memorandum of Law
in Support, Plaintiffs Edward J. Gallen and Rabéiller’'s Oppositionto Defendants’ Motion
for Summary JudgmenDefendants’ Statement of Material Facind Defendants’ Reply Brief
In Support of Motion for Summary Judgment. Upon careful consideration of thesphrtefs,
exhibits and all othepapers hereirand for the reasons set forth beldhs Court willgrant
Defendants’ Motion for Summary Judgment.

FACTUAL BACKGROUND *

1 On October 21, 2014, Defendants filed a Motion for Summary Judgment (Doa.Stf)porting Memorandum of
Law (Doc. 51), and a Statement of Stipulated Material Facts (Doc. 52).ifiddilgd their Response in Opposition
(Doc. 55) and a Statement of Facts with Plaintiffs’ indexedrie(Doc. 59) on November 21, 2014. Defendants
filed a Reply Brief in Support of their Motion for Summary Judgment (Docoid)ecember 5, 2014. On
Decembell6, 2014, the Court issued an Or@@oc. 69)striking Plaintiffs’ Response in Oppositi and their
Statement of Facts amustructingPlaintiffs to refile their Response in Opposition to conform with theriGou
policies and procedureadditionally, theCourt struck Defendants’ Reply Britf allowfor Defendants to respond
to Plaintiffs’ Response once refiled.

The Court issued secondrder on December 16, 20{@oc. 67) directing Defendants to submit to the
Court their Statement of Facts within ten days, and Plaintiffs to subrnnigth@ver no later than ten days following
Defendants’ submissiofPursuant to the Court’s Order, Defendants refiled their Statement sf(Bact 70) on
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Defendant County of Chester District Attorney’s Office (“DA’s ©&f) employed
Plaintiffs Edward J. Galleand Robert Miller until they werdischargedn January 12, 2012.
Mr. Gallen wasborn on April 12, 1946. First. Am. Compl. { 1. He was appointed to seare as
Assistant District Attorney (“ADA”) inJuly 2000at the level of Attorney | and served at that
level through his termination ihanuary 2012Defs.” Statement of Facts | 28s an ADA, Mr.
Gallen was responsibfer, inter alia, preparing for and representing the DA’s office at trials,
supervising law students interning at the DA’s Office, authorizing polingméle criminal
charges, and making public presentations on behalf of the DA’s Qffica. 1 2937. At the
time of hisdischarge, Mr. Galleprosecuted juvenile offenders and was 65 yeard=aist Am.
Compl. 1 19, 28.

Mr. Miller was born on June 28, 1951. § 2. He wasppointed as anBA in January
1988 and served in the DA’s Office until January 12, 20d.2at 1 22. In the 1990s, Mr. Miller

expressd his unwillingness to prosecute drug cabess.” Statement of Facts { 66. He believes

December 19, 2014 with additional documentation recording Plairgiffs’ stipulation to those facts. Plaintiffs
neglectedo file an Answeias directed by the Court. Consequently, Defendants argue that theinestaté Facts
should be admitted as undisputed pursuant to Federal Rule of Civil Procedure 56.

Federal Rule of Civil Procedure 56(c)(1) imposes a requirement upon dgadgress the supported
factual assertions made by another p&geFeD. R. Civ. P.56(c)(1);accordFeD. R. Civ. P.56(e) (giving the court
discretion to consider facts as undisputed “[i]f a party fails to plyppapport an assertion of fact or fails to
properly address another party’s assertion ofdagequired by Rule 56(c)”). Rule 56(c)(1) providegértinent
part, that “[a] party asserting that a fact . . . is genuinely disputstisupport the assertion by. citing to
particular parts of materialsin the record,” or “showing that the materials cited do not establish the absence or
presence o0& genuine dispute.” (emphasis added).

When a party fails to properly addres®mother party’s factual assertion, the court may:

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting mateiratuding
the facts considered undisputesthow that the movant is entitled to it; or
(4) issue any other appropriate order.

FED. R.Civ. P.56(e). Here, Plaintiffs’ Response in Opposition inconsistently cites to ratgén the recorénd

Plaintiffs did not file an Answer to Defendants’ Statement of Fastslirected by the CouRursuant td-ep. R.

Civ. P.56(c)(3), “The court need considenly the cited materials, but it may consider other materials in the record.”
(emphasis addedhccordingly, the Court deems Defendarsatemenbf Factsundisputed for the purposes of this
motion.SeeFeD. R. Civ. P.56(8(2). However, the Court has reviedvthe materialso whichPlaintiffs cite and the
Court will rely on those materials to the extent that they conflict with Diefiets’ factual assertions.



that all drugs should be legalizdd. at § 67. In 2003, Mr. Miller was promoted to the position of
Chief Deputy District Attorney Trials. Id. at § 50. In this position, Mr. Miller supervised the
Deputy District Attorneys and ADAs who worked in the trial division and askieen, District
Attorney, Joseph Carroll, Esq., (“DA Carroll”), in developing office policiésat 11 52, 55.
At the time of his termination, Mr. Miller was 57 years d¢tdst Am. Compl. § 28.

The Chester County District Attorney is the chief law enforcementeoffar the County.
DA Carrollwas elected as the Chester County District Attorney in November 2001 and served
through 2011 when he decided not to run for reelectioler DA Carroll’'sadministration, Mr.
Miller was promoted to thposition ofChief Deputy District Attorney Trials. Defs.” Statement
of FactsY 50. During his administration, DA Carroll also appointed the Honorable Patrick
Carmody (“Judge Carmody to serve as First Assistant District Attornéy. at 7 11.

After DA Carrolldecided not to run for reelection, Judge Carmody, Thomas P. Hogan
(“DA Hogan”), and others expressed their interest in the open poddiaat.§ 10.The
Republican Party elorsed DA Hogan for the election. Subsequently, DA Hogan and Judge
Carmodymet with the head of the Republican Party before the primary elections and@ah H
agreed that he would not terminate Judge Carmody’s employment if he wenrethe wlection.
Id. at 1 17. Instead, DA Hogan and Judgen@aty agreed that Judge Carmody would serve as
Chief of Trials if DA Hogan wonld. at § 18.

DA Hoganwaselected as the District Attorney for Chester Countfdovember 2011
and assumed office on January 2, 20H2had previously worked at the DA’s Office as an
ADA from 1998-20021d. at 1 13. Afterwards te served as an Assistant United States Attorney

from 2002-2006 and later as atmer at a law firm from 20062011.1d. at Y 14-15DA Hogan

2 Judge Carmody was sworn in as Judge for the Court of Common Pleasstér@wunty in January 281but
previously served in the DA's office



worked with Mr. Gallen for approximately two years when previously emplayéue DA’s
Office. Id. at T 42. While at the private law firm, he represented defendants in severdéjuven
matters opposite Mr. Gallen and felt that Mr. Gallen was, at times;asponsiveld. at 1 43
44. While at the DA’s Office, DA Hogan also observed Mr. Miller in the courtroom casaut
Id. at 7 105.

Following the 2011 election, DA Hogan assigned Judge Carmody to Chief of Trials, as
they had agreed. In this role, Judge Carmody supervised all divisionary prpogoatnsued
working on major homicide cases, conducted educational training for attorneysnae &s
the supervising Deputy District Attorney in §igdStreitel’scourtroomd. at § 117.

DA Hogan decided that he would appoint Michael Noone to the position of First
Assistant and Charles Gaza to a newly created role of Chief of I8taft.q] 76. Mr. Noone was
age 37 at the time and Mr. Gaza was 42 years ofSagfls.” Opp’'n to Defs.” Mot. for Summ.

J. at 4. Messrs. Noone and Gaza were DA Hogan's advisors during his campaign ifcir Distr
Attorney.Defs.’ Statement of Facts8%. Mr. Noone had previously worked at the DA’s Office
from March 2003 to May 2007 amdr. Gaza had worked as an ADA at the DA’s Office from
May 2001 to August 200&d. at 1 77, 82. Messrs. Noone and Gaza served witHPtanthtiffs.
Id. at 1178, 83.

DA Hogan metwith Messrs. Noone and Gaza in November 2011 and discussed position
changes anthe potential termination of personnel in the office, includifgintiffs and other
ADAs on staff.ld. at  88.DA Hogan received feedback about Plaintiffs’ job performance from
several individuals, including prosecutors working in the DA’s Office, Chester Ctawty
enforcement, and the defense bdr DA Hogan andMr. Gazaalso spoke about Mr. Gallen’s job

perfamance with a senior attorney in the Juvenile Unit, Renee Mddoat 1 8990.



In December 2011, DA Hogatecided to hire three new ADAML. at § 95. He also
asked hi©ffice Administrator Cheryl Greener, to prepare termination paperwork for si
individuals, including Plaintiffsld. at ] 96. On January 12, 2012, DA Hogdischarged
Plaintiffs andtwo other attorneys, John Pavlov and Norman Raheat I 113. In lieu of
termination, Mr. Gallen elected to retitd. at § 114.

Later n January 2012, DA Hogan explained to members of the press that he initiated
several changes within the DA’s Office and stated that “[he] needed to reer¢@metablish
what a modern prosecutor’s office should Barst Am. Compl. § 36Defs.’ Statement of Fast
1 115.DA Hogan'’s goals fohis administration included: improving the prosecution of drug
crimes through the creation of a separate drug unit, proactively using thespd\aegrand jury
to investigate crimes, initiating vertical prosecutions, creaimgffice manual so that ADAs
were aware of expectations and procedures, improving training for new AmAsssigning
them mentors, and creating a critical response team prepared to handle eeBbeds.S
Statement of Facts  23.

In January 2014, Judge Carmody was sworn in as a Judge for the Court of Common Pleas
of Chester County. After Judge Carmody was sworn in, Ron Yen, who is approxifivately
months older than Mr. Miller, assumed the role of Chief Depussyrict Attorney- Trials. Id. at
f1118.

In Count | of Plaintiffs’ First Amended Complairidoth Plaintiffs allege that Defendants
violated the Age Discriminatiom Employment Ac{*ADEA”) , 29 U.S.C. § 62&t seqIn
Count Il, Plaintiff Galleralleges that Defendants violated the Pennsylvania Human Relations
Act (“PHRA"), 43 Pa. C.S.A. 88 95&t seq Defendantassertwo independent arguments for

the Court tagrant summary judgment their favor: 1) Plaintiffs are exempt from coverage



underthe ADEA and PHRA because they are “personal staff” and/or “appointees on the
policymaking level” as defined by the ADEA; and 2) Plaintiffs’ age discriminatlaim lack
substance.
STANDARD OF REVIEW
Summary judgment shall be granted “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entiteddgment as a matter of lawFED. R.Civ. P.
56(a).A “genuine” issue exists where there is a “sufficient evidentiary basishan\a

reasonable jury could return amdict for the non-moving partyByrne v. Chester aty. Hosp.,

No. 09-889, 2012 WL 410886, at *2 (E.D. Pa. Sept. 19, 2012) (citing Kaucher v. €Btycls
455 F.3d 418, 423 (3d Cir. 2006\ factual dispute is ‘material’ if it might affect the outcome
of the case under governing lavid. All factual doubts should be resolved, and all reasonable

inferences drawn, in favor of the nonmoving party. Torretti v. Main Line Hosp, 580 F.3d

168, 172 (3d Cir. 2009) (citing DL Res., Inc. v. FirstEnergy Solutions Corp., 506 F.3d 209, 216

(3d Cir. 2007)). “The inquiry performed is the threshold inquiry of determining whetherigher
the need for a trialvhether, in other words, there are any geadactual issues that properly can
be resolved only by a finder of fact because they may reasonably besdesolavor of either

party.” Jiminez v. All Am. Rathskeller, Inc503 F.3d 247, 253 (3d Cir. 2007) (quoting Anderson

v. Liberty Lobby, Inc. 477 U.S. 242, 250 (1986)). The movant is responsible for “informing the
court of the basis for its motion for summary judgment and identifying thosemsodf the
record that it believes demonstrate the absence of a genuine issue of materByifiaet2012

WL 410886,at *2 (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)).




DISCUSSION
Defendantgpresent two arguments supporting their motion for summary judgment.
Because Plaintiffs’ claims fail for lack of substanidee Court need not consider Defendants’
argument concerning tieDEA’s definition of “employees” ands exemptions for “personal
staff” and/or “appointees on the policymaking level.” Accordingly, the Coudrtwalyze
Plaintiffs’ age discrimination claimgursuant to the burdeshifting framework set forth in

McDonnell Douglas Corporation v. Green, 41 U.S. 792 (1973).

| Count I: Plaintiffs’ ADEA Claims

Count | of the First Amended Complaint contetidg Defendants violated Plaintiffs’
rights under the ADEA when DefendatgsminatedPlaintiffs employmentand allegedly
replacedDefendantsvith one or more younger attorneys.

The ADEA provides, in pertinent part, that “[iJt shall be unlawful for an employeo
fail or refuse to hire or to discharge any individual or otherwise discrimagat@st any
individual with respect to his compensation, terms, conditions, or privileges of engplgym
because of such individuals age.” 29 U.S.C. § 623(a)(1). Plaintiffs, therefore, must peove by
preponderance of the evidence that age was thdébutause of their terminatiorseeGross v.

EBL Fin. Serv, Inc,, 557 U.S. 167, 177-78 (2009).

The Third Circuit has applied a modified version of the McDonnell Douglas burden-

shifting framework to ADEA claimsSeee.qg, Keller v. Orix Credit Alliance, Ing 130 F.3d

1101, 1108 (3d Cir. 1997); Waldron v. SL Indusc., 56 F.3d 491, 494-95 (3d Cir. 199%)e

McDonnell Douglas framework has three steps. First, the plaintiff beansitiaéburden of

production to demonstratepaima facie case of discrimination. Smith v. City of Allentown, 589

F.3d 684, 689 (3d Cir. 2009). To do so, the plaintiff is required to shovhtnalaintiff: 1) is 40



years of age or older; 2) was discharged; 3) was qualified for the job; and ¥pheaed by a
sufficiently younger person to create an inference of age discrimingtiat.689. Once the

plaintiff offers sufficient proof of these@r elements, then “the burden of production (but not

the burden of persuasion) shifts to the defendant, who must then offer evidence . . . to support a
finding that it had a legitimate, nondiscriminatory reason for the dischd¢ghet, 130 F.3d at

1108. If the defendant satisfies this burden, “then the burden of production returns to thé plaintif
to demonstrate that the employer’s proffered rationale was a pretext foisagmination’

Smith 589 F.3d at 69(citing Starceskiv. Westinghouse Elec. Corp., 54 F. 3d 1089, 1095 n.4

(3d Cir. 1995))The plaintiff alwaysearsthe burden of persuasion, howeudr.

To make a showing of pretext to survive summary judgment, plaintiffs must submit
evidence “from which a factfater could reasonably either (1) disbelieve the employer’'s
articulated legitimate reasons; or (2) believe that an invidious discriminat@yrevas more

likely than not a motivating or determinative cause of the employer’s ackoarites v. Perskie,

32 F.3d 759, 764 (3d Cir. 1994). “Under the motivating or determinative cause theory, a plaintiff
must show ‘that the employer has discriminated against other persons withliainbié’p
protected class or within another protected class, or that the eenplay treated more favorably

similarly situated persons not within the protected clagutten v. Genesis Health Care, LLC

13-4708, 2014 U.S. Dist. LEXIS 111621, at *16{E.D. Pa. Aug. 12, 2014) (quoting Simpson

v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d 639, 644-45 (3d Cir. 1998)). “To discredit the

employer’s proffered reason, the plaintiff cannot simply show that the ennglogeision was
wrong or mistaken.” Fuentes, 32 F.3d at 765. Instead, the plaintiff
must demonstrate such weaknesses, implausibilities, inconsistencies,

incoherencies, or contradictions in the employer’s proffered legitirmas®ns for
its action that a reasonable factfinder could rationally find them unworthy of



credence, . . . and hencder that the employer did not act for the asserted non
discriminatory reasons.

Id. (citations and internal quotation marks omitted).
A. Prong | —Prima Facie Case of Age Discrimination

The Court begins its analysis with thiema facie caseof age discriminationin the
instant matter, Defendantballengeonly Plaintiff Miller's prima facie case of age
discrimination. Defendantdaim that Plaintiff Miller has failed teestablish grima facie case
because he is unable to show that he was replaced by a sufficiently youngetersate an
inference of age discriminatio8pecifically, Defendants contend that Ju@gemody who is
one year younger than Mr. Millammediatelyreplaced Mr. Milleras Chief Deputy Trials. See
Defs.” Mem. of Law at 22. AftedudgeCarmodywas sworn in as a Judge for the Court of
Common Pleas of Chester County in January 2014, Ron Yen, who is older than Mr. Miller,
assumedherole of Chief DeputyDistrict Attorney- Trials. SeeDefs.” Statement of Facts 1.8.
Plaintiffs counter that Judge Carmody did not replace Mr. Miller, as Judgeo@gpwas tasked
with different responsibilities than Mr. Millemsteadplaintiffs argue thaMssrs. Noone and/or
Gaza replaced Mr. Milleand assumed many of his responsibilities.

The Courtagrees with Plaintiffs and findeat Mr. Miller has establishedpaima facie
case of age discrimination. Although Judge Carmody assumed the title of €piglyDTrials,
a title similar to that of M Miller under DA Carroll’'s administration, the record reflects
significant differences in their responsibiliti€ompare Carmody Dep. 33:20-34:22, Mar. 14,
2014with Carmody Dep. 20:25-23:18. Judge Carmtadtified that as Chief of Trials he
supervised all divisionary programs, continued working on major homicide cases, cdnducte
educational training for attorneys, and served as the supervising Depuigt Bigorney in

Judge Streitel’s courtrooreeCamody Dep. 33:20-34:22. On the other hand, Judge Carmody



also testified that when Mr. Miller was Chief Deputy District Attorrdyials, Mr. Miller was
responsible fornter alia, monitoring the trial team, tracking all trials tried in the DA’s Office,
meeting with district attorneys to review their performance, reviewing invéstgareviewing
homicide by vehicle and determining whether to bring charges, and agsigaiters to district
attorneysSeeCarmody Dep. 20:25-23:18. Judgarmody furthestatedthat when meeting with
DA Hogan prior to the election, Jud@armodycreatedhe title of Chief of Trials and that
“there was [not] a chief of trials in the DA’s Office before that.” Carmbdyp. 30:9-13This
leads to the conclusion that Judge Carmody understood his role to be different from that of M
Miller. Moreover, Judge Carmody testified that he had observed Mr. Noone assume most of Mr.
Miller's duties and Mr. Gaza adopted some of Mr. Miller’s investigatesponsibilitiesSee
Carmody Dep. 24:8-26:21. The Court conclutheg Judge Carmody’s responsibilities as Chief
of Trials were sufficiently distinct from those of Mr. Miller, and, in fabg tuties of Mssrs.
Noone and Gaza resemble many of those with which Mr. Miller was tasked.

The Court must next assess whether Mr. Miller has met the “sufficientlyggoun
standard of therima facie case for age discrimination. With respect to the sufficiently younger
standard, “there is no particular age difference that must be shown, beitvffetent courts
have held . . . that a five year difference can be sufficient, . . . a one yeegrti&f cannot.”

Showalter v. Univ. of Pittsburgh Med. Ctr., 190 F.3d 231, 236 (3d Cir. 1999) (citing Sempier v.

Johnson & Higgins, 45 F.3d 724, 729 (3d Cir. 1995) (citations omiti&dghtionally, whether

one person in the protected class loses out to another in the protected classastyssidong
as he has experienced an adverse action because of his aige aE285.
Here, Defendants discharged Mr. Miller at age 57. At the time, Mr. Noone and Mr. Gaz

were 37years old and 42 years-old, respectivElgePls.” Opp’n at 4. Accordingly, the

10



differences in age between Mr. Miller and Mssrs. Noone and Gaza satisfy tiiepiaurg of the
prima facie case of age discrimination.

Defendants do not articulate any other challenges to étthantiffs’ prima facie
showing of age discriminatiosind Plaintiffs have offered sufficient proofrteetthese
elements.

B. Prong 2 —Legitimate Non-Discriminatory Reasons for Discharge

The Court must next turn to the second prionitne McDonnell Douglagramework to

determine whether Defendants proffer evidence sufficient to support a fihdinpéyhad a
legitimate, nordiscriminatory reason for terminating Plaintiffs’ employm&geKeller, 130
F.3d at 1108:The employer’s burden at this stage is ‘relatively light: it is satisfied if the
defendant articulates any legitimate reason for the adeerp®yment action; the defendant
need not prove that the articulated reason actually motivated the action.” Krouse v. A

Sterilizer Co, 126 F.3d 494, 500-01 (3d Cir. 1997) (citing Woodson v. Scott Paper Co., 109 F.3d

913, 920 n.2 (3d Cir. 1997)).

Here, Defendants proffer sevelagitimate, nordiscriminatoryreasons for discharging
Plaintiffs. DA Hogan was dissatisfied with Mr. Miller’s job performance as Chief Deputy
District Attorney— Trials because Mr. Miller failed to maintain a list of majoresa®stablish
regular major case reviews, or contribute to the creation of an office maittugtandard
operating procedureSeeDefs.” Statement of Facts { 1T1A Hoganwas familiar withMr.
Miller's courtroomperformance and skillsound them to be @tceptableand concluded that
Mr. Miller was responsible “for the lack of adequate training of less exjpeteADAS under
the prior administratiofi Id. at 7 10806, 108 .He believedMr. Miller would create problems

for the DA’s Office with respect tBA Hogan’s goaldor a drug unit, training, vertical

11



prosecutions, and grand jury investigaticdBeeHogan Dep95:10-96:5, 142:6-20, 143:21-
145:4, May 29, 2014.

Regardig Mr. Gallen,“DA Hogan determined that retaining Gaklesuld inhibit his
ability to establish a high quality Juvenile Prosecution Unit.” Defs.” Sextewf Facts § 112.
DA Hogan had previously worked with Mr. Gallen at the DA’s Office and latgked opposite
Mr. Gallen when practicing at a private law firild. at 1 4243. He felt Mr. Gallen wasften
non-responsivdd. at | 44.

The Court finds that Defendants have satisfied tiedatively lightburden to articulate
legitimatenon-discriminatoryreasons fotaking adverse employment action againstriifés.

C. Prong 3 —Demonstrating Pretext

The Court next turns to the third element of the McDdribeliglas framework.

Plaintiffs attempt to discredit the legitimate, rdiscriminatory reason®r their termination
proffered by Defendants.

First, Plaintiffsaverthat the only reason givext the time otheir discharge was
“unsatisfactory performance” and any reasons asstreedafter ar@ost hoc fabricationsSee
Pls.” Opp’'nat 23. To challenge the “unsatisfactory performance” allegation, Plasdigtst

[DA Hogan] never spoke with either of plaintiffs’ supervisors (Mssrs. Camall a

Carmody) prior to deciding to fire them, decided to ending [sic] their empiayme

beforetaking office, engaged in virtually no analysis of their employment prior to

firing them . . .ignored the high regard with which they were held by their
superiors as made manifest by their personnel files (which he never eved looke
at before deciding téire them), disregarded the fact that Mr. Gallen was ‘tailor
made’ to prosecute juvenile offenders . . . and failed to seek an opinion as to the
qualifications of Mr. Miller by reaching out to judicial officers such as Judge

Scarcione (a former DA) and Judge Hall.

Id. at 24.Plaintiffs’ contentions here are insufficient to discredit Defendants’ proffered reasons.

Plaintiffs appear tattack the degree of due diligence DA Hogan conducted to make an informed

12



decision abouterminating their employmentiowever, the dispute at issue, herexaswhether
Defendants’ actions were “wise, shrewd, prudent, or competent,” but rather whether
discriminatory animus motivated theictions Fuentes32 F.3d at 765.

Defendants present ample evidefmethe Court to conclude that DA Hogan was
sufficiently familiar with Plaintiffs’ job performance and skills. DA Hogae\pously worked
with both Plaintiffs and observed their trial skills and performance in cBaeDefs.” Statement
of Facts 11 423, 104-05He was unimpressed with Mr. Miller's performance on a murder case
on which they worked together; he factored into his decision that experience, as oiblker
occasions he observed Mr. Miller in the courtro@eeid. at 1 10406. With respect to Mr.
Gallen, DA Hogaralsoworked opposite Mr. Gallen when he was in private practice and noted
that he was dissatisfied with Mr. Gallen’s unresponsiveness in some nigteics.at  44.
Additionally, the record reflects that DHogangathered feedbackboutPlaintiffs from
members of his transition team (Mr. Noone and Mr. Gaza), other prosecutors in’sheflig,
detectives, and other law enforcement officBeseid. at 1 8890, 108-09; Gaza Dep. 62:11-24,
May 28, 2014.

Certainly, DA Hogan could have solicited feedback from others, such asfRainti
former supervisors or judges who witnesBéaintiffs courtroom skills, but such an exhaustive

review is not requiredseeSantia@ v. Brooks Range Contract Servs., No. 11-7269, 2014 U.S.

Dist. LEXIS 139231, at *31 (E.D. Pa. Sept. 30, 2014) (stating that the issue is not whether an
employer “conducted a comprehensive investigation or whéthgmade a wise or prudent
decision”). Furthermore, Plaintiffs cannot demonstraeraminatory animus simpligy pointing

to positive performance reviews froimmer supervisorsSee, e.g\Wang v. Amergen Energy

Co., No. 03€V-2123, 2004 U.S. Dist. LEXIS 15429, at *26 (E.D. Pa. July 15, 2004) (“Good

13



evaluations of performance cannot establish that unsatisfactory eval@gqgnetextual.”);

Rojas v. Florida, 285 F.3d 1339, 1343 (11th Cir. 2002) (“Different supervisors may impose

different standards of behavior, and a new supervisor may decidetoespblicies that a

previous supervisor did not consider important.”); Sullivan v. Nationwide Life Ins. @ongf

720 F. Supp. 2d 483, 502 (D. Del. 2010) (finding that “past positive performance reviews are
insufficient, alone to establish that [defendant’s] fanad reasons for termination were mere
pretext”).

Second Plaintiffs attack Defendants’ statement to the Equal Employment Opportunity
Commission (“EEOC”)which describe®A Hogan's reasons for dischargiRgpintiff Gallen
Defendants’ EEOC statement explains:

After taking office and following discussions with his transition team and #te re

of the District Attornej/s] office staff, D.A. Hogan made the business decision to

reorganize the D.A. Office staff and terminate four staff attorneydudmg

Gallen. The mdividuals selected for termination included: Robert Miller, John

Pavloff, Norm Pine and Edward Gallen...Several norattorney staff members

were also terminatedThe decision on who to terminate was based on job

performance history, disciplinary history, specific skill sets of empkoyse

recommendations from current staff and D.A. Hogan'’s transition team.
Pls.” Opp’nat Pls.” R. 1-2 Specifically, Plaintiffs challenge the temporal assertions in this
statement, as well dse validity of some of the proffered reasons for Mr. Gallen’s discharge.
Plaintiffs argue that DA Hogan decided to terminate thepleyment prior to taking office and
therefore did not rely on discussions he had with anyone after taking office.ohddit
Plaintiffs aver that neither of them had been previously disciplined, and as such, befenda
statement relating to their diptinary historywasfabricated

Plaintiffs’ challenges fail to undermine the legitimacytiod reasons given ibefendants’

EEOC statement, however. FiystPlaintiffs cannot demonstrate that DA Hogan categorically

determined that he would discharge them prior to taking office. Plaintiff¢ the€ourt’s

14



attention toe-mail exchanges between DA Hogan sl Greeneras well as Ms. Greener’s
depositionSeePIs.’Opp’'n at 4, id. at PIs.” R. 45, 189-3owever, Ms. Greener’s testimony
pertainingto Plaintiffs’ dischargesimply revealshat DA Hogarcontemplated discharging
Plaintiffs prior to taking officebut he had not finalized his decisi@eeGreener @p. 41:12-
42:24, June 27, 2014 (stating that DA Hogan “was going to weigh on the interviews he had
individually” before finalizing Plaintiffs’ termination DA Hogan’s deposition testimoriyrther
suggests thisSeeHogan Dep. 56:9-23 (stating that he “had not completely made up [his] mind
yet”). The record shows that DA Hogarterviewedall the attorneys the DA’s Office,
including Plaintiffs and sought feedback from multiple sources before terminating PKEintiff
employmentSee Defs.’ Statement &fcts | 8®1, 98-99, 108-09; Gaza Dep. 62:11-24.

Secondly, the Court disagrees with Plaintiffs’ reading of Defend&BESC statement,
which statesin relevantpart, “The decision on who to terminate was based on job performance
history, disciplinary history, specific skill sets of employees and recomatiend from current
staff and D.A.” PIs.’ Opp’ratPls.” R. 1-2. Here, Defendants do specificallyidentify
disciplinary history as the actual reason for Plaintiffs’ discharge. Rddleéendants list a
number of factors, which DA Hogan considered when deciding to terminate vstaffus
members (staff attorneys and non-attorneys), including Plaintiffs. As sualeagans listed in
the EEOCGCstatement refer tavariety ofreasons whylifferent staff members were discharged
all of these reasons totaldo not necessarilgertain toeither Plaintiff.

Next, Plaintiffsattempt to show pretext by arguing tbs Hoganfailed toraise any
concern aboutr. Miller’s positionregardingthe decriminalization of drugsior to or when
terminating Mr. Miller. Additionally, Defendantdailed toraise this issue before thk#=OC.The

Court is not persuaded by Plaintiffs’ efforts here. First, “[i]n the early 499dler informed
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thenChief Deputy District Attorney Trials, John Crane, that he did not want to prosecute drug
cases and would rather do other types of cases.” Defs.” Statement of 6adt&ilfer Dep.
109:5-19, May 19, 201MMr. Miller’s request to be assigned to cases other than those
prosecuting drug crimes was motivated by his beliefttiretvar on and prohibition of drugs

have been very costly and that all drugs should be legassiililler Dep. 109:20-25, 113:11-
114:1. It is reasonable to believe that DA Hogasfamiliar with Mr. Miller’s position on the
legalization of drugs given that this was Mr. Miller’s position many yeaos fwr DA Hogan'’s
administration and even when they workedether at th®A'’s Office. Moreover, it is clear that
DA Hogan'’s goals for the DA’s Office included the creation of a drug Deits.” Statement of
Facts § 23Accordingly, itis plausible that DA Hogan would view Mr. Miller’s attitude toward
prosecuting drug crimes to conflict with his goals for reorganizing the DAiseOFurthermore,
even if the Court were to find unworthy of crededefendantstoncermabout Mr. Miller’s
position on drug prosecutions, Defendants have proffered several alternative and independent
legitimate, nondiscriminatory reasons to support theiden of productiorCf. Logue v. Int'|

Rehab. Assoclinc., 837 F.2d 150, 155 (3d Cir. 1988) (holding that the district court erred in

failing to consider all of the proffered evidenof legitimate business reasons for plaintiff’s
termination and that “if an employer articulates several alternative and intpéegitimate,
nondiscriminatory reasons, the falsity of one does not necessarily jusdifydf the remaining
articulated reasons pretextual”)

Plaintiffs further attempt to establish pretext by referencing the agess#qutors
retained, hired, and fired. Ptaiffs note thaDA Hogan discharged them and two oth&As in
their fifties Pine and Pavlojfand hiredive youngerADAs: Julie Hess (41), Robert Jefferson

(27), Kevin Pierce (30), Michael Noone (37), and Charles Gaza (42). Pls.” Opp’Rlainiffs
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fail to provide any evidence that they were similarly situated to any of theireswbtside of

the prdected classSeeSantiagp 2014 U.S. Dist. LEXIS at *2@+ (rejecting plaintiffs’ assertion
that defendants favored younger employees because of lack of evidence th#tvedant

similarly situated to any of these individuals)oreover,Plaintiffs’ argument is undercut by the
fact that DA Hogan hired othandividuals in the protected class: Julie Hess @) Charles
Gaza(42). “It is well established that an employer’s favorable treatment of other mgwite
protected class is relevant in detenmg whether the employer was motivated by discriminatory

intent.” Id. at 27 (citingReeves v. Sanderson Plumping Prol., 530 U.S. 133, 153 (2000)).

Defendants’ favorable treatment of people in the protected class creates an infatence th
Defendand lacked agébased animugRlaintiffs’ reference to the ages of e new hiresdoes
not constitute the kind of weakness or implausibility that would permit a reasoaetbieder to

infer pretext. Se&hipe v. Haverford Twp., No. 09-00719, 2010 U.S. Dist. LEXIS 13702, at *25-

26 (E.D.Pa. Feb. 15, 2010) (rejecting as an example of the logical fallacy of faks® cau
plaintiff's argument that because four of the oldest employees were djisdhdiscriminatory
animus could be inferred).

Finally, in aneffort to show discriminatory animuBJaintiffs turn to DA Hogan’s
statements to the medtancerning his reorganization of the DA'’s Offtoeestablish “a modern
prosecutor’s office.'SeePIs.” Opp’n at 10; id. at Pls.” R. 833. Plaintiffs’ efforts herare
unavailing.DA Hogan’s comments about creatingrf@dern prosecutor’s office” do not
evidence agbéased animus. These comments are at best ambiguous stray remarkseinistdfic
support an inference of discrimination. Indeed, courts have refused to infer adexbiases

with similar statement$ee e.qg, Klastow v. Newtown FriendSch, 515 Fed. Appx. 130, 135

(3d Cir. 2013) (refusing to find age discrimination where employer testifi¢théehsought
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“energetic dynamic ggetter[s] . . .” when hiring); Snik v. Verizon Wireless, No.©8-2976,

2004 U.S. Dist. LEXIS 9527, at *33 n.6 (E.D. Pa. May 21, 2004) (rejecting plaintiff's argument
that the word “dynamic” was a code word for “young” and concluding that “anesiotamark .
.. Is insufficient to raise an inference of discrimination and defeat a motionnfonary

judgment”); Diflorio v. Kleckner, No. 11-4405, 2012 U.S. Dist. LEXIS 30217, at *19-20 (E.D.

Pa. Mar.7, 2012) (finding that management’s comments that they were “looking to change the
culture” were ambiguous, did not refer to age, and did not support an inference of
discrimination). Even when employers directly reference age or use tesowsaded with age,

courts have failed to find evidence of age discriminatiae, e.g.Waggoner v. City of Garland,

Tex., 987 F.2d 1160, 1166 (5th Cir. 1993) (finding that “strayasksi’ that plaintiff was an “old
fart” and that younger person could do faster work were insufficient to astagle

discrimination);Lincoln v. Momentum Sys. Ltd., 86 F. Supp. 2d 421, 432 (D.N.J. 2000)

(concluding that manager’'s comment that company was looking for “people who are kind of
fresh and young and who have no experience that we can mold into successful account

executives” was too weak to raise a reasonable inference of age discrimindbod)y. Town

of Warsaw 914 F. Supp. 2d 735, 742 (E.D.N.C. 2012) (concluding that decision to terminate
police chief for poor job performance was not pretext for age discriminationel&spr
manager’s statements that board wanted a “modern department,” that chiéowathe old
school,” that “we need tget up in the new century and we need somebody that can progress the
department and get us into the next generation,” and that the board wanted “younger blood”).
The record shows that DA Hogan believed a modern prosecutor’s office required:
creating a Drug Unit within the District Attorney’s Office; proactively usang
grand jury for investigations; increasing the use of detectives on homicides and

other major cases; creating an office manual so that ADAs were aware of
expectations and procegs and a law enforcement manual so that law
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enforcement officers were likewise informed of the District Attorney’'s

expectations; improving training by establishing trial advocacy training fyev

new ADA and assigning them a mentor; conducting monttanings for all

ADAs on important topics, and yearly updates on prosecutors’ ethical obligations;

putting Deputy District Attorneys back in the courtroom so that they could be in

touch with dayto-day occurrences in court; and creating a critical response team
prepared to handle crises such as a school shooting.
Defs.” Statement of Facts  1K&ealsoHogan Dep. 115:6-117:4. Nothing in this description of
a modern prosecutor’s offisggests thdDA Hoganwas motivated bpgebasedanimus.
Insteadthis explanation reflects DA Hogantsisiness judgmemggarding the changes needed
to improve the DA’s OfficeDA Hogan'’s reference to a “modern prosecutor’s office” bears no
relation to Plaintiffs’ age.

For the foregoing reasons, the Cawonhcludes that Plaintiffs have failed to establish that
Defendants terminated their employment based Wpaintiffs’ age. Thus, Count | of Plaintiffs’
First Amended Complaint is dismissed.

Il Count II: Plaintiff Gallen’s PHRA Claim

Count Il of Plaintiffs’ First Amended Complaint alleges violations of th&RHn
behalf of Plaintiff Gallen only. The PHRA prohibits an employer from refusiregrploy,
discharging, or otherwise discriminating against an individual on the basis of age GlS$ Pa

8 955(a). Pennsylvania courts generally interpret the PHRA in the samemaanis federal

counterpartsSeeKelly v. Drexel Univ, 94 F.3d 102, 105 (3d Cir. 1996). As such, the Court will

analyze Mr. Gallen'®HRA claims consistent with his ADEA claims. Accordingly, Mr. Gallen’s
PHRA claims also fail and the Court dismisses Count Il of Plaintiffs’ First Aee@bmplaint.
CONCLUSION
For the foregoing reasons, the Court dismisses Counts | and Il of Pdalitdiifard J.

Gallen and Robert Miller'&irst Amended Complaint. The Court concludes that there is no
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genuine dispute as to any material faictl grants summary judgment in favor of Defendants
County of Chester District Attorney’s Office and Chester County, Penmsglvan appropriate

Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD J. GALLEN, ESQ. and ROBERT
MILLER, ESQ.,

Plaintiffs,

: CIVIL ACTION
V. : NO. 13-3245

CHESTER COUNTY, PENNSYLVANIA
and COUNTY OF CHESTER, DISTRICT
ATTORNEY'S OFFICE,

Defendants.

ORDER

AND NOW, this 9h day ofFebruary 2015, upon consideration of Defendants County of
Chester District Attorney’s Office and Chester County, Pennsylvania’'®Mfdr Summary
Judgment (Doc. 49) and Memorandum of Law in Support (Doc. 51), Plaintiffs Edward J. Gallen
and Robert Miller's Opposition to Defendants’ Motion for Summary Judg@ed. 71),
Defendants’ Statement of Material Facts (Doc. 70), Defendants’ ReplylBi&ipport of
Motion for Summary Judgment (Doc. 74nd all othebriefs, exhibits, anthaterials submitted
by the partiesiT IS HEREBY ORDERED AND DECREED thatDefendants’ Motions
GRANTED.

IT IS FURTHER ORDERED that the Clerk of Court shall mark this matter as
CLOSED for statistical purposes.

BY THE COURT:

/s/ Petrese B. Tucker

Hon. Petrese B. Tucker, C.J.
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