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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

INEZ COATES : CIVIL ACTION
Plaintiff,
V.
NATIONWIDE INSURANCE COMPANY, NO. 124031 &NO. 13-3348
Defendant.

MEMORANDUM RE: PLAINTIFF'S MOTION TO REMAND

Baylson, J. September 162013

For the second time in this case, Defendant Nationwide Insurance Cohgsafiled a
notice of removal(ECF No. 1), andPlaintiff Inez Coates hd#ed a Motion to Reman(ECF
No. 4)! As discussed below, Defendant bases its second removal attempt on grounds that were
considered and rejected in t@eurt’sprevious remand ordeSince Defendant fails to identify
developments that would alter the Court’s prior conclusion, the CoulGRMNT Plaintiff’s
Motion to Remand.
l. FACTUAL & PROCEDURAL BACKGROUND
A. The Complaint

On June 15, 2012, Plaintiffitiated this actionn the Court of Common Pleas of
Philadelphia County. In her Complaifaintiff alleges that she was involved in a car accident
on March 9, 2009, in which David Tomarchio, a non-party to this action, hit her car, causing it to
turn over and skid upside down for tweriggt. Compl.§f 4-10. Plaintiff, who avers she was in
no way responsible for the collision, had to be removed from héleetith the “jaws of life.”

Id. 11 16-11. Plaintiff suffered severe and permanent injuriesa@iadbilities, which she details

! Defendant filed its notice of removal and accompanying briefs under eagzen 133348, while Plaintiff filed
her motion and accompanying briefs under case numbé632.
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at length in her Complaint, and underwent five swaigicoceduresld. Y 12-17. Mr.
Tomarchio's insurance policy provided only $100,000 in coverage, which Plaintiff's egpense
exceeded.ld. 11 26-21. Plaintiff has moto vehicle insurance provided by Nationwide, which
included underinsured motorist{IM”) benefits in an amount unspecified in the Complalidi.
19 18-19. Plaintiff accordingly subittéd her bills to Nationwideld. 21 Nationwide,

however, failed or refused to provide Plaintiff any benefids.

The Complaint alleges four causes of actionbfEach of fiduciary duty to pay UIM
benefits in accordance with the Pennsylvania Motor Vehicle Responsibilitydsa®a. C.S. §
1731(c);(2) breach of contract/breach gbod faith and fair dealing; (3) bad faith insurance
practices in violabn of 42 Pa. Cons.Stat. § 8371, and (4) breach of statutory and contractual
duty to supply UIM benefits. The Complaint includesdamnum clausedor each of the four
counts. For three of the countsSthe ad damnum clause demandadgment fn an amount not in
excess of Fifty Thousand ($50,000) Dollars, in addition to interest and damages foaselay
well as all costs, expenses and incidental fees incurred duricgubhse of this litigation,
including attorney's fees, and punitive or exemplary damages.” Compl. 1 34, 38, 42.

In addition to including thad damnum clausesPlaintiff checked a box oacover sheet
accompanyinghe Complainthataffirmstheamount in controversig “$50,000 or less.”
Plaintiff's case was thus designated for compulsory arbitration pursuaReionsylvania law
that conpels arbitration ircertain civil casestherethe amount in controversy, exclusive of

interest and costs, does retceed50,000. 42 Pa. C.S. § 7361(b).

2 Thead damnum clause for the first count (fiduciary breach) did not reference punitive daroagétorney’s fees.
Compl.{ 26.
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B. First Notice of Removal

On July 16, 2012, Defendant filed a notice of removal on the grounds that the amount in
controversy exceeded the jurisdictional requisite of $75,000. Defendant argued thaiuhe am
in controvesy exceeded $75,000 because three oddidamnum clauss sought attorney’s fees
and punitive damagés addition to the $50,000 in compensatory damages.

Shortly after Defendant filed its notice of removal, Plaintiff moved to remand. In
consideration oPlaintiff’s motion, the Court held an unrecorded teleconference on September
13, 2012, in which the Court noted the “somewhat confusing” wording @idtdamnum
clauss. The Court gavBlaintiff leave to amentheseclauseswhich Plantiff did later that day.
(ECF No. 10). Plaintiffsamendmenteworded eachd damnum clauseto read as follows:

WHEREFORE, Plaintiff, Inez Coates, demands judgment against
Defendant, Nationwide, of compensatory damages, punitive or
exemplary damages, addition to interest and damages for delay,
as well as all costs, expenses, and incidental fees incurred during
the course of this litigation, all of which are in an amount NOT in
excess of Fifty Thousand ($50,000) Dollars.

While this amendment removed the prior ambiguity,aimendmentlid not address all
of Defendant’s concerns. As the Court explained in its September 14, 2012 memorandum,
“Nationwide’s attorney also argued theaen if Plaintiff did expressly limit her damages and the
case proceeded #@rbitration, it was unlikely the case would be resolved at that Beagise of

choice of law question$andPlaintiff would be entitled to recover more than $50,000 on

appeal.” Coates v. Nationwide Ins. Co., No. 12-4031, 2012 WL 4068437, at *3 (E.D. Pa. Sept.

14, 2012) (emphaseadded).

® Plaintiff's entitlement to relief appears to pivot on whether Delaware arsykmnia law governs the case. Under
Delaware law, an insad person is apparently not entitled to UIM benefits ifid coverage is less than the
tortfeasor’s liability coveragePennsylvanidaw does not lint UIM coverage in this manner.
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In granting Plaintiff's motion to remanthe Court gave effect to the amenaed
damnum clause Id. at *4. Whileanad damnum clause is “not dispositive of the amount in
controversy,” the Couroted that iplaced he burden on Defendant to prove that the amount in

controversy exceeds $75,08fth “legal certainty.” Id. (citing Frederico v. Home Depot, 507

F.3d 188 (3d Cir. 2007Morgan v. Gray, 471 F.3d 469 (3d Cir. 2006)). The Court held that

Defendant failed toneet this burden. In so holding, the Catatedthat it was‘unpersuaded by
Nationwide’s argument that Plaintiff could recover more than $75,000 if the adviteatard is
appealed.” 1d. (emphasis added)he“legal certainty” test “would ring holloWw the Court
explained,"if the mere possibility that a plaintiff could recover more than $75,000 from an

appeal of a compulsory arbitration satisfied Defendants’ burded.’(quoting Menard v.

Hewlett Packard CoNo. 12-3570, 2012 WL 2938010, at *4 (E.D. Pa. July 19, 2012) (emphasis

added)).
C. SecondNotice of Removal
On May 15, 2013, a three-member arbitration panel voteel2n favor of Defendant.
The Plaintiff thereupon filed a notice, on June 13, 201 Ber ntent to appeal the arbitration
panel’'sdecision. On June 14, 2013, Defendant’s attosesy Plaintiff's attorney the following
email: “I see that you appealed the Coates arb today. Will you stipolesg tdamages at $75k
to avoid removal to federal court? | need to know ASAP as | have to remove thisdzas# t
you do not intend to cap damages.” Def’s Not. of Removal Ex. C. Defendant filed the notice of
removal later that same day, asserting that “[a]s of the filing of this Noticernbfal,
plaintiff’'s counsel had not agreed to . . . stipulate” to the 75k cap. Def's Not. of Renidval
Defendant argues that the casaowremovable because “appeals from arbitration result

in a de novo trial ‘without conditions placed upon the tigiact with respect to assessing
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damages according to arbitration limitsld. 9 (quotingvandenBrand v. Port Auth. ©

Allegheny Co, 936 A.2d 581, 584 (Pa. Commw. 2007)). Thus, even if Plaintiff does not request
more relief on appeal, the trier of fact would not be precluded from awarding hagesm

excess of $75,000. Defendant contends, thereforeRiiatiff’'s ad damnum clauseno longer
controls the amount in controverswhile concedinghat Plaintiff's compensatory damages are
capped at $15,000, Defendangues thapunitive damages could push the total verdict over the
$75,000 threshold. Since punitive damages “are generally constitutionally accdptadbje i
represent a single dignultiplier of the compensatory damages,” Plaintiff could receive more
than $75,000 on appeal if the trier of fact applied a “single digit multiplier of 5” for paniti

damage$. Id. 11 16-17(citing State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408

(2003)).

Plaintiff counterdoy arguing thaDefendant’s position ibased on “the same reasoning”
as the first removal, which the Court rejected. PI's Mot. to Rem@&ndPlaintiffassertshat
“nothing has changed regarding the limit to damagePlatiff can receive,” as Plaintiffas
not withdrawn her prior stipulation to lintihe value of the case to $75,000 or leBfsBr. at 8.
AlthoughDefense counsel, Katherine Douglpsints tothe failure of Platiff’'s counsel, Gary
Seflin, to repond to her request for a stipulation on JuneSkHljn states that he callddouglas
backthat same day (at 3:50 pm) to reiterate that “Plaintiff had already stipulated tercap h
damages.”Pl's Reply Br. at 2. When halted, Seflin was toldthatDoudashad “left the

office for the day’ and had already filed” the removal notikck.

* Defendant asserts that “a request for punitive damages will gergatiify the amount in controversy
requirement because it cannot be stated to a legal certainty that the value afitifégptliaim is below the
statutory minimum.” Def's Mem. at 11 (quotiiktamm v. Allstate Prop. & Cas. Ins. C808 F. Supp. 2d 65664
(W.D. Pa. 2012)).0n its facethis rule is only relevant where therden of proving legal certainty falls time
plaintiff.




Case 2:12-cv-04031-MMB Document 15 Filed 09/16/13 Page 6 of 10

At a hearing orSeptember 11, 2013, Plaintiff's counsehffirmedthe stipulation that
Plaintiff will not seek an award in excess$15,000, and assured the Cabst Plaintiff was
prepared to be legally bound to this stipulation in any future proceeding.

. LEGAL STANDARD

A civil action may be removed from state court to federal distdatt if thelatterhas
original jurisdictionto hear the case28 U .S.C. § 1441 (apDistrict courts have original
jurisdiction over all civil matters between citizens of different stadesre the amount in
controversy exceeds $75,000, exclusive of interest andt@84J.S.C. § 1332(a)(1). When
removal ispremised omliversity jurisdiction, “[tthesum demanded in good faith in the initial
pleading shall be deem#al be the amount in controversy,” unless the state “does not permit
demand for a specific sum or permits recovery of damages in excess of thé demanded
28 U.S.C. § 1446(c)(2). If state lgvermits recovery in excess of the amount demaidéde
complaint, removal is proper if the defendant proves, by a preponderance of the evtidgnce
the amount in controversy exceeds $75,0@0.

Where, as here dstrict courthaspreviouslyremanded a cador lack of jurisdiction,
this ruling is nonteviewable by appeal or otherwis®nce the court transmits a certified copy
of itsremandorder to state court. 28 U.S.C. § 1447(@nce enteredh remand atercannot be

vacated'no matter how plain the legal error in ordering the remand.” Kircher v. Putham Funds

Trust 547 U.S. 633, 642 (2006); Hunt v. Acromed Corp., 961 F.2d 1079, 1081 (3d Cir. 1992).

Accordingly, while a defendant can file a second notice of rembaaéd on grounds not
asserted in a prior remoyédsecond removals based on the same grounds are prohildiied.”

v. American Red Cross, 14 F.3d 196, 200 (3d Cir. 1993).

® Both partiesagree that diversity of citizenship exigtshis case. The only question, therefore, is whether the
amount in controversy exceeds $75,000.
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. ANALYSIS

Defendant’s attempt to #i®move this case runs afoul of 28 U.S.C. § 1443(d)’
prohibition against removing cases on groutin@dsg werepreviously rejected in a prior remand
order. Defendant bases the second remavethe fact thathe $50,000 damages cap in
Plaintiff's ad damnum clause no longer binds the state court now that the arbitration decision has
been appealedefendantppears to forget, however, that it raised this same issue to support the
first removal. As summarized in the Court’s prior opiniDefendantargued thathead
damnum clause dil not limit the amount Plaintiff could receive becatBlintiff would be
entitled to reover more than $50,000 on appéaCoates 2012 WL 4068437, at *3The Court
considered this argument, befected it. As the Court explainédhemere possibility that a
plaintiff could recover more than $75,000 from an appeal of a compulsory arbitration
insufficient toprove that the amount in controverdnes exceed $75,000.1d. at *4 (quoting
Menad, 2012 WL 2938010, at *4).
While it is true that amappealof the arbitration panel'decisionwas only duture
possibility when the Court issued its previous order nieze facthat Plaintiff has now appealed
does not provide new grounds upon whicheimove. In Punzak, the court suggestedtre-
removal in the present context would ohbyjustified if Raintiff “tfook] actions in the future

that raise the amount in controversy.” 2007 WL 1166087, aft&only action that Plaintiff

® Most courts in this District thatatve previously considered this ishave reached the same conclusion. See, e.g.
D’Achino v. GNOC Corp.No. 054380, 2005 WL 3307086, at *2 (E.D. Pa. Dec. 5, 2005) (“Courts hawel finat
the possibility that a plaintiff could recover more than $50,000 [on appesfioegheoretical to demonstrate that
the amount in controversy exceeded the jurisdictional limaégordPunzak v. Allstate Ins. CoNo. 071052, 2007
WL 1166087, at *5 (E.D. Pa. Apr. 16, 200€gnnelly v. Schlef, No. 015559, 2002 WL 192569, at *1 (E.D. Pa.
Jan. 30, 2002) Di Filippo v. Southland Condo. 942650, 1994 WL 273310, at *2 (E.D. Pa. June 21, 19d3ex
Ins. Co. v.J&D Blackwell Enterprises, IncNo. 923721, 1993 WL 204109, at *7 (E.D. Pa. June 9, 19838.B.
v. United Omaha Life Ins. CoNo. 131463, 2013 WL 291597t *3(E.D. Pa. June 13, 201@jenying remand
because plaintiff's complaint did not expressap the damages to $50,0000msdenLockley v. World Rio Corp.
No. 955997, 1995 WL 686050, at *1 (E.D. Pa. Nov. 15, 1995) (denying remand becaus# plgnessly refused
to limit her relief on appeal); Williams v. World Rio Corplo. 954707, 19% WL 582002, at *1 (E.D. Pa. Oct. 3,
1995) (same).
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took here howeverwas toappeakhe arbitratiorpanel’sdecision. Abserdinyevidencehat
Plaintiff is seekingelief in excess of $75,000, tfect thatthe state court is no longer bound by

thead damnum clausedoes not, without morencreaseéhe amount in controversylhis

conclusionaccordswith prior case law, includingthe Third Circuit's analysis iMorgan v. Gay,
471 F.3d 469, 476-78 (3d Cir. 2006).

In Morgan the plaintiff filed,on behalf of a clas®a complainthatexpressly limited the
damage®eing sought to less than the amount in controversy redoiréederal jurisdiction
471 F.3d at 476-77The state in which the plaintifiled theaction however, gave no binding
effect toad damnum clauses As is the case here, therefore, there nathing precluding the
state court from providing relief in an amount exceedindithee specified in the complaint.
Id. at 476. [@spite thead damnum clause’s non-binding effect, however, the Third Cirstilt
treated it as the presumptive amoimtontroversy. The court thus placed the burden on the
defendants to prove that the amoimtontrovesy exceeed the jurisdictional minimum
Morgandemonstrates, therefore, that, absent evidence to the coatrad/damnum clause
provides the presumptive amotnteontroversy, even when it does not bind the state ourt.
Accordingly,themere fact that Plaintiff’&d damnum clauseno longer binds thstate courtices
notalterthis Court’s priodetermination thathe “mere possibility” of aigher award on appeal
does not constitute evident®t the awardvill be higher, let alone in excess of $75,000.

Finally, any doubt about the amount in controvensyhis casezanishedat the September

11, 2013 hearingthen Plaintiffprovided an unequiwal commitment to limit anjutureawad

" SeePunzak 2007 WL 1166087, at *5 (holding that plaintiff's denial of requested admidsidamages may
exceed $75,000 didot supersge the presumptive effect of thd damnum clause for purposesf determning the
amount in controversy).

8 Cf. St. Paul Mercury Indem. Co. v. Red Cab @13 U.S. 283, 294 (1938) (“If [the plaintiff] does not desire to try
his case in the federal court he may resort to the expedient of suiegsdhan the juriictional amount, and

though he would be justly entitled to more, the defendant cannot remove.”).
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to below the jurisdictional thresholdPlaintiff's agreement to henequivocally boundh this
manneris significant because it provides Defendantrtteans of preventing a higher award from
being issued on appedh Morgan,for examplethe Third Circuit“admonish[ed] that a verdict
in excess of the demand could well be deemed prejudicial to the party that sought temova
federal court when the party seeking remand uses a daitragason provision to avoid
federal court.”471 F.3d at 477. In such a situation, the court suggested that principles of
judicial estoppetould bind a plaintiff to representations made during prior removal proceedings.
Id. at 477 n.9.SincePlaintiff here hasinequivocally commiedto limiting any future verdict to
a maximum of $5,000,Defendant will have an estoppel remedy if a state court were to ever
issue a verdict exceeding $75,000.

This conclusions unaffected bylaintiff's failure to immediatelyrespond tdefendant’s
June 14, 2018tipulationrequestprior to Defendant filing itsyemovalnoticelater that same day
As Plaintiff correctly notedDefendanfiled for removal‘without even supplying the Plaintiff
the courtesy of one business day to respoRf$S ReplyBr. at 2. While Defense counseitates
that she had tble the noticeon June 14 in order for the remowabe timely under 28 U.S.C. §
1446(c)1), this assertion ibasedon a misunderstanding of how deadlines are determined under
federal law? In anyeventthe Court finds iinreasonable to treatfailure to respond within

merehours of a request as a refusmastipulate’® particularly since(1) Plaintiff had not given

° Defense counsel states that she had to file for removal on June 14 hibeaese daya Saturday) marked the
oneyear removal deadlinender 28 U.S.C§ 1446(c)(1)and she “did not have support staff available on Saturday,
June 15th to file the removal.” Def's Surreply at 2. Under federal lanevenyva deadlimthat fallson a holiday or
weekend is moved to “the next day that is not a SayuSlanday or legal holiday.”Fed. R. Civ. P. 6(a)(1)

Defense couns¢hushad until Monday, Jun&7,to file the removal notice.

19 Even if Plaintiff had refused to stipulate, a refusal to stipulate doesynitgeli, undo the presumption that ash
damnum clausedetermines the amount in controveafsent evidence to the contraBunzak2007 WL 1166087,

at *5; cf. Howard v. Allstate Ins. CoNo. 064017, 2006 WL 2818479, at *2 (E.D. Pa. Sept. 28, 2006 (“Plaintiff's
refusal to speculate that damages cexiceed $50,000 will not confer diversity jurisdictiongros v. Allstate

Ins. Co, Nos. 033490 & 033654, 2003 WL 22387544, at *2 (E.D. Pa. Sept. 22, 2003) “[D]efendant’s evidence of
a refusal to stipulate . . . is too slender a reed to support removal juristjcti@e v. Walmartinc., 237 F. Supp.

9
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anyindication tha she was backing away froner Septembef 3, 2012stipulationto cap the
damages, (2) Plaintiff’'s counsel callBefense counsel baek 3:50 pm on June 1d reaffirm
this prior stipulation,and (3) Plaintiff's counsel hadfirmedto this Courthat Plaintiff will
neither seek, nor accept, damages in exce$sH000.
IV.  CONCLUSION

Removal is barred by 28 U.S.C. § 1447(d)’s prohibition on redundant removals because
Defendant hasot identifiedany new development that would alter the Court’s prior conclusion
thatthe merepossibility of a higher verdict on appefalils to satisfy Defendans burden of
proving that the amount in controvem@gstuallyexceeds $75,000. Accordingly, the Cowitt
GRANT Plaintiff’'s Motion to Remand

An appropriate order follows.

O:\CIVIL 12\12-4031 coates v. nationwitkeecond_removal_opinion.docx

2d 577, 580 (E.D. Pa. 2002) (“While a plaintiff's failure to stipulaight provide some evidence that a claim is
truly for more than the jurisdictional minimum, | do not believe that fnay alone shulder the burden & 1332
jurisdiction.”).
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