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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JADE BENGE, a Minor, by HOLLY BENGE, : CIVIL ACTION
Guardian, and HOLLY BENGE, Individually

Plaintiffs,
V.
SMITHKLINE BEECHAM CORPORATION NO. 133388
d/b/a GLAXOSMITHKLINE :

Defendant.

MEMORANDUM RE: PLAINTIFF'S MOTION TO REMAND

Baylson, J. Septemberl9, 2013
Plaintiffs have moved to voluntarily dismiss this action without prejudice or, in the
alternative, remand back to state courtheTCourt will GRANTthe Motion to Remand and
DENY as moot tB Motion to Voluntarily Dismiss because, as discussed b&efendanhas
failed to establish that the state court action was still pending at the time of removal.
l. FACTUAL AND PROCEDURAL BACKGROUND
OnMay 30, 2013, Plaintiffs Holly Benge (“Mother”) anthde Benge (“Daughter”) filed
ashortform complaint againsbefendantSmithKline Beecham Corporation d/b/a
GlaxoSmithKline (GSK”) in the consolidated Paxil Pregnancy litigatmendingbefore Judge
Arnold New in the Philadelphia Court of Common PleasssfEort Progrant. Plaintiffs are
citizens of Florida. Thegllege that Daughter suffered a birth defect as atreEMother’s use

of Paxilduring pregnancy. Paxil is an antidepressant drug produced by GSX. Counsel for

! Pursuant to a case management order in the Paxil Pregnancy MTP, sharaplaints incorporate by reference
a long form complaint that was filed on March 7, 2007.
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Plaintiffs filed eight similaactions against GSX on the same day they filed the instant
action.

WhenPlaintiffs filed this actiontheyalleged thaGSK was a Pennsylvania citizen
Plaintiffs thus presumethatGSK could not remove to federal colmtcauseunder 28 U.S.C. §
1441(b)(2)n-statedefendants cannoémove to federal coudn the basis of diversity
jurisdiction. OnJune 7howeve, the Third Circuit held that GSK is a citizen of Delawanet

Pennsylvania._Johnson v. SmithKline Beecham Ce#F.3d---, 2013 WL 2456043 (3d Cir.

2013).

At aJune 17 hearing in the Philadelphia Court of Common Pleas, Plaintiffs’ counsel
informedJudge Newhat they were voluntarily dismissing, without prejudice, the nases
against GSK thahey had filed on May 30An attorney representing GSK was present at this
hearing. Later that daflaintiffs filed a Praecipe to Discontinue with frthonotary’office
and this paecipe was promptly entered into the state court docket.

On June 18GSK—citing theThird Circuit’'sruling in Johnson—filed a Notice of
Removal for each dhe nine casesGSKfiled a copy of this notice with th&ate prothonotary’s
office. The prothonotary entered the notice into the state court’s online docket at 1:24 pm.
3:34 pm, however, the prothonotary notif@&K's attorney by email that the notice of removal
had been “rejected.” Thaothonotary’semail explained that the rejection was necessary
because “a Praecipe to Discontinue was filed on 6/17/13 which disposed of thisTease.”
minutes later, thprothonotary added a new entry to the docket which stated that the notice of
removal “was accepted in error” and tk&BK would be “entitled to a full refund.”

On June 25, Plaintiffs filed a motion with this Courtw/tduntarily dismisghis case

without prejudice. (ECF No. 7)Plaintiffs argued that the acti@mould be dismissed becai($e



the casénad beerdiscontinuedn state courbeforeGSKfiled its notices of removal, and (Zhe
prothonotary’sejection of GSKs removal notice prevented the removal from becoming

effective? OnJuly 18, Plaintiffs filed a alternativeMotion to Remand on the grounds that the
removal was improper under paragraphs (a) and (d) of 28 U.S.C. § 1446. (ECF No. 19). On
September 11, 2013, this Court heard oral argument from the parties ari Btahntiffs’
motions?which included statements from counsel about what transpired at the unrecorded June
17 state court hearinigefore Judge New

. THE PARTIES’ ARGUMENTS

The only argumentthat arerelevant to the disposition of this case are those concerning
28 U.S.C. § 144@). Under§ 1446(a), a defendant that seeks to renamvactiorto federal
court must file notice “in the district court of the United States for the district argiodiwithin
which such action is pendingPlaintiffs argue thaGSK did not comply with § 1446(a) because
it filed theremovalnoticeafter the case had beeoluntarily dismissed It is Plaintiffs
position thereforethat the case waw longer “pendingivhen GSK filed the notice.

GSK counters by arguing thte case hadot been discontinued prior to removdl.is
“black-letter Pennsylvania laWwGSK states thatcase involvingminor plaintiffs cannot be
voluntarily dismissed by the “mere filing of a praecipe for discontinuatitmsupport of this
assertionGSK cites Rule 2039(a) of the Pennsylvania Rules of Civil Procedure which provides
that: “No action to which a minor is a party shall be compromised, settled or discorexuegd

after approval by the court pursuant to a petition presented by the guardiamafidhe Since

2 Plaintiffs’ counsel filed similar motions in each of the other eight cases that GSKrhade: On July 16, Judge
Rufe granted the motion with a summary ordeBamtana v. GSKNo. 133394; on August 14, Judge Davis granted
the motion with a §age order iflRavenel v. GSKNo. 133390; and on August 15, Judge Padova granted the
motion with a summary order lrigon v. GSK No. 133392. Judge Padova’s order adopted by refertrece
reasoning iludge Davis'rder.

% Another motion pending before this Cour$K’s Motion to Transfer this case to the Middle District of Florida.
(ECF. No. 6).The parties did not address this motion at oral argument, and then€edrhot address it here.
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Daughter is a minor child;SK argueghat the caseould not have been discontinued because
Plaintiffs “neitherfiled a petition seeking discontinuation nor obtained a court approval for a
discontinuation prior to removal.The fact that Plaintiffs filed praecipas insufficient, GSK
arguesbecause a praecipe“@mply a request for the court prothonotary fprm an
administrative actionandthus not a petition to the court.

Plaintiffs rejectGSK's contention that they never got court approval. According to
Plaintiffs, “the trial court was advised of and approved the discontinuance of Plaintiffs’ action
and eight other similarly siiated Paxil birth defect cases the June 17 hearingplaintiffs
assert that the case wdiscontinued iraccord with“the long-standing practices and procedures
of the Philadelphia Court of Canon Pleas’ Paxil Pregnancy MTP” ‘dmindreds of other
plaintiffs who filed claims on behalf of their chikeh” in the MTP have “discontinued their
action in the exact same way.”

1. LEGAL STANDARD

A civil action may be removed from state court to federal district court if theafleder
district court hasubject mattejurisdiction. 28 U.S.C. § 1441(a). Upon the removal of an
action to federal court, a plaintiff may move to remand on either jurisdictiopaboedural
grounds. 28 U.S.C. § 1447(dq)Vhen challengedhedefendanbearsthe burden of proving the

propriety of removal._Dukes v. U.S. Healthcare, Inc., 57 F.3d 350, 359 (3d Cir. 1p48).

doubts” about the removability of a case enthe federal removal statutehfould be resolved in

favor of remand.”Steel Valley Auth. v. Union Switch & Signal D809 F.2d 1006, 1010 (3d

Cir.1987).

V. ANALYSIS



Based on the recorihcluding representations from counsel at oral argument, the Court
finds that thestate proceeding waBscontinued prior to removal. The basis for this conclusion
is as follows:

First, a plaintiff seeking to voluntarily discontinue a case that involves a minor is not
required under Pennsylvania law to submit a written request to the ¥éhite Rule 203%a)
requires that a “petitionbe presentetb the court, the Pennsylvania Superior Court has held that

a petition can be orally delivere&lein v. Cissone, 443 A.2d 799, 802 (Pa. Super. 198R)s

is significant becauseat oral argumenDefense counselid not dispute that Plaintiffs’ counsel
informed Judge New at the June 1afmgthat theywere voluntarily dismissingll nine of the
actionsthey had filed.

Second, Rule 2039 does not require that discontinuances be apipycveaurt order
signed by a judge. The only paragraph in Rule 2888references discontinuanéeparagraph
(a) which simply states tha settlement, compromise, or discontinuanca gasenvolving a
minor must receie “approval by the codttthe paragrapimakes naeference tahe need for an
actualwritten or signearder. A court’'s“express permission’s thussufficient to constitute

approval foraplaintiff's voluntary discontinuancek-ancsalliv. Univ. Health Ctr. of Pittsburgh,

761 A.2d 1159, 1162 (Pa. 2000).

Third, Plaintiffs’ counsel has represented to this Court that Judge New approved their
oral request for discontinuance at the June 17 hearing. At oral argument on Sefiiember
Plainiffs’ counselstatedthatwhen he apprised Judge New of his plan to discontinue the nine

casesJudge New responded, “great, that’s nine less cases | have to worry‘aBteintiffs’

* The Pennsylvania Supreme Court has stated that “in deciding whethemtdhal discontinuance of an action
involving a minor, the court must give sor@nsideration to the interests of the minoEdncsali 761 A.2d at
1163. While Judge New's statement does exressly addresshe interests of the Plaintifaughter it is unclear
whether express consideration is required where, as here, the pageofsa Mass Tort Prograim whichthe judge
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counsel statethat the hearing terminated shortly after this exchamgkthaDefense counsel

did not raise any objections to the discontinuar®i@ce there is no transcript recordingof the
June 17 hearing, there is no way for this Court to veriépisel's representatioage accurate.

At oral argument, however, Defense counsel didcoatradictPlaintiffs’ recollectionof the

hearing, includingvhat Plaintifs’ counsel told Judge New, what Judge New stated in response,
andDefense counsed'failure to object.

Fourth, it is not Plaintiffs’ burden to prove that the cassdiscontinued; it iSSSK's
burden to prove thdahe casavasnot discontinuedecausé€sSK bears the burden of proving the
jurisdiction of this Court and the propriety of removal. Dukes, 57 F.3d atG5% has
attempted to meet this burden by arguing that the praecipe could not have disposeds# the
because a praecipe does not qualify as a petition under Rule 2039. This argumestfloses it
however, because Judge New orally approved [ffairdral request for a voluntary dismissal at
the June 17 hearinginceGSK does not disputBlaintiffs’ representations about the June 17
hearing GSK has the burden of demonstrating wAlgintiffs’ statements to Judge Nevere not
a “petition,”why Judge News response was nah approval, and whthe dismissal without
prejudice was improper. GSK has failed to meet this burden.

Finally, the state prothonotary’s conclusion that the case was “disposedi®id
warrants a presumption of validitywder the circumstances of this cagider the presumption
of validity, courts presume “in the absence of clear evidence to the contrargtthiat officers

“have properly discharged their official duties.” United States v. Fry, No. 05-5300, 2007 WL

1696015at *5-6 (E.D. Pa. Apr. 2, 2007) (quoting United States v. Chem. Found., Inc., 272 U.S.

1, 14-15 (1926) Here, the prothonotasyoffice cited the praecipled by Plaintiffs’ counsebs

has overseen many ott@milar cases and discontinuanc@se brevity thereforepf Judge News remarksdoes
not necessarily make his respoisufficientto constitute an “approval,” particulariince aminor’sinterests are
accorded “lesser weightvhena court is considering‘@imple discontinuancé Id. at 116263.



the basidor its disposal of the case. While this conclusitayy have beemcorrect if Judge
New had not orally approved Plaintiffs’ oral request to disconti@$X has failed to provide
evidence® demonstrate that Judge New did not so appmvinat the dismissal was improper
under state law GSK provides no authority to warrant this Court reaching a contrary conclusion,
as to the effect of the state court proceedings, including the docket entrieK'sraGiity to
remove the case on June 18. Accordingly, the court presumes that the prothonotaky prope
discharged its duty.
V. CONCLUSION

For the foregoing reasons, the Court concludes that removal was improper under 28
U.S.C. § 1446(a) because the case was no longer “pending"G&kefiled the removal notice.
Accordingly, the Court wilGRANT Plairtiffs’ Motion to Remand an®ENY as moot
Plaintiffs’ Motion to Voluntarily Dismiss.The Court will also DENYGSK's Motion to
Transfer.

An appropriate order follows.
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