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IN THE UNITED STATES DISTRICT COURT
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Plaintiff/ Appellant, :

V.
THE ABSTRACT CO, INC., et al., NO. 134178
Defendants/Appellees. :

THE ABSTRACT CO, INC., et al., ; CIVIL ACTION
Defendants/CrosAppellants, :

V.

RONALD HYMAN, NO. 134309
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MEMORANDUM ORDER

AND NOW, this16th day of January 2014, upon consideration of Appellant Ronald
Hyman’s Brief (Gse No0.134178, Doc. No. 4)Appellees The Abstract Comparigc. and
Edwin P. Smith, Esquite Brief (Case N0.13-4178, Doc. No. 5), and Appellant’s Supplement to
Brief of Ronald Hyman (Case N0.13-4178, Doc. No. 8); and upon consideration of Cross-
Appellants The Abstract Company, Inc. and Edwin P. Smith, Essj@peningBrief (Case No.
13-4309, Doc. No. 4), Cro#sppellee Ronald Hyman'’s Brieh Opposition (Case No. 13-4309,
Doc. No. 6), Cross-Appellants’ Reply Brief (Case No. 13-4309, Doc. No. 7), and Cross-
Appellants’ Supplemental Brief (Case No. 13-4309, Doc. Nat 8) hereby ORDEREDRhat
this matter is REMANDED to the United States Bankruptcy Court for the EasisricDof
Pennsylvania for further proceedings consistent with this opinion. The Clerk dafsbalimark

Case Nimbers 13-4178 and 13-430@sedfor statistical purposes.
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. FACTUAL BACKGROUND

In February 2008, Ronaldyman initiated a lawsuit (the “Underlying Lawsuit”) against
The Abstract Company, Inc. (“Abstract”) by filingaait of summons with the Court of
Common Pleas of Philadelphia County. (Mot. Sumrklrgy Tr. 7:19-21, Sept. 26, 2012, R.

Vol. Il Ex. 187 see generallfPa. R. Civ. P. 1007.Hyman did not file a complaint or take any
further action in the Underlying Lawsuit until more than a year lgfdot. Summ. J. Hr'g Tr.
8:1-2.)

Meanwhile, on April 20, 2008, Hyman filed a bankruptcy petition under Chapter 7 of the
Bankruptcy Code. Id. at7:21-22.) Abstract received notice of this filing on May 21, 2008,
when Hyman filed a suggestion of bankruptcy in the Underlying Lawdditat(7:22—24.)On
Decembe 2, 2008, the United States Bankruptcy Court for the Eastern District of Pennsylvania
“granted [Hymanla discharge under section 727 of title 11, United States Codesth@arge of
Debtor 1, Dec. 2, 2008, Bankr. Case No. 08-12791, Doc. No. 40.) As discussedlin iréd,

a discharge under section 727 eliminates the debtor’s obligation to palabitises on claims
that existed whethe debtor filed for bankruptcy. The Bankruptcy Court’s discharge order (the

“Discharge Order”)ncluded form language explamy that a “discharge prohibits any attempt to

1 “A writ of summons is an official court document in a form prescribed by law which
informs a defendant that named plaintiffs have commenced an action agaimsthspecified
court.” Cope v. Ins. Com’r of Com, 955 A.2d 1043, 1056 (Pa. Commw. Ct. 2008). “The
model form for a general writ of summons under Pennsylvania law merely contains the
plaintiff's name, the defendant’s name, and notice that an action has been commehadbd, wit
county, the date, the name of the prothonotary or clerk, and the deputy.” Sikirica v. N@gionwi
Ins. Co., 416 F.3d 214, 223 (3d Cir. 200®e slscPa. R. Civ. P. 1351.

2 Unless otherwise noted, all citations to the record refer to the record on @apPaaki
Number 13-4178.




collect from the debtor a debt that has been dischargéti.at2) On December 5, 2008, the
Bankruptcy Court closed Hyman’s bankruptcy case. (Mot. Summ. J. Hr'g Tr. 7:25-8:1.)
Shortly after the bankruptcy proceedings were clo&bsiract filed a praecipand rule
uponHyman to file a complainh the Underlying Lawsuit or suffer a judgment of non prad. (
at. 8:1-2see generallfPa. R. Civ. P. 1659 On January 22, 2008iyman filed a complainin
the Underlying Lawsuiélleging that Abstract had engaged in real estate fr@ddt. Summ. J.
Hr'g Tr. 8:2; Bankr. Ct.’sOrder Den Debtor’'s Mot.Recons2 n.2, R. Vol. | Ex. 2.)Abstract
filed its answer to theomplaint on February 4, 2009. (Mot. Summ. J. Hr'g Tr. 8:8Hyman
then voluntarily dismissed the Underlying Lawsuit on February 10, 2009at 8:4-5.)
On June 2, 2010, the Third Circuit, sitting en banc, announced a new test for when a

claim arises under theaBkruptcy Code Seeln re Grossmas' Inc, 607 F.3d 114 (3d Cir. 2010)

(en banc). The Third Circuit did not make clear whether this new testGtibgssman’sest”)
would apply retroactively to discharge orders entered prior to June 2010.

OnMarch 21, 2011, Defendant Edwin P. Smith, Esquire, filed a lawsuit on behalf of
Abstract against Hyman alleging thdymanprosecutedhe Underlying Lawsuifor improper
purposes. (Mot. Summ. J. Hr'g Tr. 8:5-Barkr. Ct.’s Order Reopening Case 4, R. Vol. | Ex.
10.) Smith filed this new lawsuit (the “Abuse Action”) pursuant to the Pennsyvahigacssy

cause of action for therongful use of civil proceedings, 42 Pa. Cons. Stat. § 83Bte

% This statute defines the elemeafsa claim for wrongful use of civil proceedings as
follows:
A person who takes part in the procurement, initiation or continuation of civil
proceedings against another is subject to liability to the other for wrongfudfus
civil proceedings:
(1) He acts ina grossly negligent manner or without probable cause and
primarily for a purpose other than that of securing the proper
(footnote continued)



amendedomplaint in the Abuse Action alleges that Hyman and his coulasiied probable
cause to institute and continue the action against [Abstia@tiuse thelisole purpose in
instituting and continuing the [Underlying Lawsuit] against [Abstract] wastempt to extract
an unwarranted settlement from [Abstract] or its insurer.” (Abuse Action AmpC 1 7, 9,
Bankr. Case No. 11-852, Doc. No. 1%4.)

On April 5, 2011, Hyman filed a motion to reopen his bankruptcy proceedings so that he
could “file an adversary proceedihgeeking [the Bankruptcy] Court’s citation of [civil]
contempt and for sanctions agaipsstract and Smith] (Mot. Re-Open Bankr. Proceeding
17, R.Vol. | Ex. 6 Hyman argued that civil contempt sanctions were warranted because
Abstract and Smithdollectively,“Defendants”)had violated th®ischarge Ordeby attempting
to hold Hyman liable for initiating the Underlying Lawsuit. Hymexplained that the Discharge
Order prohibited Defendants from attempting to collect on this debt because Hymaitiaged
the Underlying Lawsuit Here filing for bankruptcy. (ldaty 2.) Defendantsargued in
opposition that they didat violate theDischarge Ordebbecause they did not hold a claim
against Hyman when Hyman filed for bankruptcy protection. (Defs.” Mem. Opp. M@pRee-
Bankr. Proceedings 6, R. Vol. | Ex. 8.)

TheBankruptcy Court reopened the proceedings on November 17, 2011. (Bankr. Ct.’s

Order Reopening Case) 7The urt explained in its order reopening the case that it was doing

discovery, joinder of parties or adjudication of the claim in which the
proceedings are based; and
(2) The proceedings have terminated iadiaof the person against whom
they are brought.
42 Pa. Cons. Stat. § 8351(a).

* The original complaint alleges thidyman and his counsel “actually knew that the only
purpose in institutingthe Underlying LawsuithgainsfAbstract]was because there was
insurance coverage availalilg§Abuse Action Compl. 1 6, R. Vol. | Ex. 6, at Ex)C.



so becauseaunder the Grossmarntsst,Defendants “had a pigetition claim in Hyman’s Chapter

7 Cas€’ (1d.) TheBankruptcy @urt reliedon Wright v. Owens Corning, 450 B.R. 541 (W.D.

Pa. 2011), aff'd in part, rev'd in part, 679 F.3d 101 (3d Cir. 2012), for the proposition that,

“[a]lthough the Third Circuit’s decision iGrossman’svas not issued until June 2, 2010 and
[Hyman]’'s Chapter 7 case was closed on December 5, 2008, the test which the Third Circuit
adopted irGrossman’sor determining when a claim arises applies retroactivelyti¢oclaims
asserted by Defendants in the Abuse Acti@Bankr. Ct.’s Order Reopening Case 7 n.6.)

On May 18, 2012the Third Circuitreversedhe Western District of Pennsylvania’s

holding inWright. SeeWright v. OwensCorning, 679 F.3d 101, 109 (3d Cir. 201&t.
denied 133 S. Ct. 1239 (2013). There is no indication in the rebatoeither party brought this
fact to the Bankruptcy Court’s attention.

A few weeks later, in July 201Blymanand Defendants both moved for summary
judgment on the question of whether Defendants violateDigwharge Ordebby pursuing the
Abuse Action. (Hyman’s Mot. Summ. J., R. Vol. | Ex. 14; Defs.” Mot. Summ. J., R. Vol. | Ex
15.) On September 26, 2012, the Bankruptcy Cgnamted Hymais motion and denied
Defendantsimotion (Bankr. Ct.’s Order Granting Pl.’s Mot. Summ. J. & Denying Defs.” Mot.
Summ. J, R. Vol. Il Ex. 17.) The Bankruptcy Court explainddtHyman was entitled to
summary judgment on his civil contempt clas@cause Defendants “violate[d] the discharge
injunction” when they “commenced an action ppstition to collect a debt” arising from a “pre
petition claim.” (Mot. Summ. J. Hr'g Tr. 14:94.) The Bankruptcy Court then helderies of

hearings on damages that culminated in an award of $5,972.70 for Hyman. (BankKdrd&t's



Awarding Sanctions, R. Vol. | Ex. 2Bankr. Ct.’s Order Den. Debtor’s Mot. Recons., R. Vol. |
Ex. 2.) This award compensated Hyman for his damages and his attaostgsthe
Bankruptcy Court awarded no attornefees.

Hyman and Defendants Ihoappealedo this Court. Hyman alleges that the
“Bankruptcy Court err[ed] in refusing to award reasonable attorney’s feklyitoan] for
[Hyman]’s counsel.” lyman’sBr. 7, Case N0l13-4178, Doc. No. 4.) Defendants argue,
among other things, that “the Bankruptcy Court erred when it granted summary pidgme
favor of debtor and denied summary judgment in favor of defendants” because “[t]he bankruptc
court’s determination thgDefendants’] wrongful use of civil proceedings claim against Hyman
arose prepetition is . . . fundamentally unfair and denies Abstract due procd3efs.'(Br. 1,

18, Case N013-4309, Doc. No. 4.)
By Order dated October 31, 2013, this Calureéctedboth rties to file a supplemental

brief addressing the Third Circuit’s ruling in Wright@wensCorning. (Order, Oct. 31, 2013,

Case No. 13-4178, Doc. No. 6; Order, Oct. 31, 2013, Case No. 13-4309, Doc. Noe8.)

parties have submitted these briefs, and this appeal andamosal are na ripe for review.

. STANDARD OF REVIEW
A district court exercising appellate review over a bankruptcy court’s oediws the
“bankruptcy court’s legal determinatiods novo, its factual findings for clear error, and it
exercises ofliscretion for abuse thereoflh re Miller, 730 F.3d 198, 203 (3d Cir. 2013)
(internal quotation marks omittediccordingly, this Court reviews a bankruptcy court’s order

granting or @nying summary judgment de noveges$n re Harvardndus., Inc, 568 F.3d 444,

® This citation refers to theecordon appealn Case Number 13-4309.



450 (3d Cir. 2009), and its order imposing or declining to impose sanctions for abuse of
discretionseeln re Miller, 730 F.3d at 203.
We “mayaffirm, modify, or reverse a bankruptcy judge’s judgment, order, or decree or

remard with instructions for further proceedingsFed. R. Bankr. P. 8013.

[ll. DISCUSSION
Bankruptcy courts properly enforce compliance with their discharge ordetgttthe
imposition of civil contempt sanction§eell U.S.C. 8§ 105(a) (“The court may issue any order,
process, or judgment that is necessary or appropriate to carry out the provisioasiié.”);

see alsdn re Joubert, 411 F.3d 452, 455 (3d Cir. 2005) (holding that the appellant’s “lone

remedy is a contempt proceeding pursuant to 8§ 105(a) in bankruptcy court”).

Civil contempt sanctions are appropriate where the plaintiff provese‘étlements by
clear and convincing evidence”: “(1) that a valid order of the court existethigiZhe
defendants had knowledge of the order; and (3) that the defendants disobeyed the order.”

Marshak v. Treadwelb95 F.3d 478, 485 (3d Cir. 200@)ternal quotation marks omitted)

Compliance witranorder is evaluated objectivelydence “willfulness is not a necessary

element of civil contempt Harley-Davidson, Inc. v. Morris, 19 F.3d 142, 148 (3d Cir. 1994)

Am. Bd. of Surgery, Incv. Laskq 532 F. App’x 66, 70 (3d Cir. 2013) (per curiam) (“Good faith
is not a defense to civil contempt.” (internal quotation marks omittédythe Suprem€ourt

has noted, “it matters not with what intent the defendant did the prohibited act” bdwause
purpose of civil contempt sanctions is “to enforce compliance with an order of thecturt
compensate for losses or damages sustained by reason ahptance” McComb v.

Jacksonville Paper Co., 336 U.S. 187, 191 (1949).




In orderto determine whether Defendahprosecution of the Abuse Action violated the
Discharge Orderthis Court must determine the seaf that eder. Any ambiguities in the
Discharge Ordetmust be resolved in favor of the party charged with contempt.” John T. ex rel.

Paul T. v. Delaware Cnty. Intermediate Unit, 318 F.3d 545, 552 (3d Cir.;Z#i8alsdrobin

Woods Inc. v. Woods, 28 F.3d 396, 399 (3d Cir. 1994) (notindtblintemnors . . . are

sometimes excused when they violate vague court orders” because “aedguit omissions in
orders redound to the benefit of the person charged with the contempt” (internal quotat®n ma
omitted). “A contempt citation should not be granted if there is ground to doubt the

wrongfulness of the defendant’s conduct.” Harris v. City of Philadelphia, 47 F.3d 1311, 1326

(3d Cir. 1995) (inernal quotation marks omittediee als@&. New EngTel. Co. v. Global NAPS

Inc., 624 F.3d 123, 145 (2d Cir. 2010) (noting that a court may “hold a party in contempt for
violation of a court order when the order violated by the contemnor is clear and unambiguous”

(internal quotation marks omittég)n re Fannie Mae Sec. Litigh52 F.3d 814, 821 (D.C. Cir.

2009) (noting that “contempt is appropriate only for violation of a clear and unambigaau’
(internal quotation marks omitted)

The Discharge Order state’SThe debtor is granted a discharge under section 727 of title
11, United States Code, (the Bankruptcy Code).” (Discharge of Debt&ubjict to exceptions
not relevant here, the Bankruptcy Code provides that a discharge in a Chapter 7 bankruptcy
proceeding ischarges the debtor from all debts that arose before the date of thimordkef
under [Chapter 7].” 11 U.S.C. 8§ 727(b). The Bankruptcy Cladi@es the “term ‘debt™ as
“liability on a claim.” 1d. 8 101(12). A claim, in turn, is definéal relevant part aa“right to
payment, whether or not such right is reduced to judgment, liquidated, unliquidated, fixed,

contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or unsecured.”



Id. 8 101(5)(A). Combining these definitionthe Discharge Ordedischarged Hyman frorall
liability onrights to paynent thatarosebeforeHymanfiled his bankruptcy petitionThe
Bankruptcy Code does not define when a right to payaresegs; interpretation of that ambiguity
is left to the courts.

Prior to June 2010, the Third Circuit held that “a ‘claim’ arises for bankruptcy purposes

at the same time the underlying state law cause of action accdoe’ v. Chemetron Corp.,

212 F.3d 199, 206 (3d Cir. 2000). This test is known aBEtéevilletest because it was first

announced in the Third Circuit’s opinion_in Matter of M. Frenville Co., 744 F.2d 332, 337 (3d

Cir. 1984), overruled bin re Grossman’s Inc607 F.3d 114 (3d Cir. 201(3n banc)

Underthe Frenvilletest,Abstractdid not hotl a claimunder the Bankruptcy Codgainst

Hymanwhen Hyman filed for bankruptcy on December 2, 2@I&stract first held such a claim
on February 10, 2009, when Hyman dismissed the Underlying Lawsuit and Abstraetiawstat

cause of action accrued. SE2Pa. Cons. Stat.8351(a)(2)Ludmer v. Nernberg, 553 A.2d

924, 926 (Pa. 1989) (“Although the initiation of a lawsuit is one element of the [wrongful use of
civil proceedinglscause of action, the cause of action does not accrue until all the requirements
have been met which includes obtaining a favorable outcome.”); Mot. Summ. J. Hr'g Tr. 8:4-5
(noting that the Underlying Lawsuit was dismissed on February 10).2088s, if theFrenville

test applies té\bstract’sclaim, Defendants did noti®late theDischarge Ordeby filing the

Abuse Action.

In June 2010, the Third Circuit, sitting en banc, overruledttbavilletest. In re

Grossmars Inc, 607 F.3cat 121 (“[T]he Frenville accrual test should be and now is

overruled?) The Courtof Appealsexplained that it was “persuaded that the widespread

criticism of Frenvillés accrual test is justifiedecause that tesifiposes tomarrow an



interpretation of a ‘claim’ under the Bankruptcy Cod&d’; see alsad. (“The accrual test in
Frenville does not account for the fact that a ‘claim’ can exist under the Code before a right t
payment exists under state law.”Jhe Third Circuit announced tilew Grossman’sest, under
which a claim arisesnder the Bankruptcy Code “when an individual is exposegetion to

... conduct giving rise to an injury, which underlies a ‘right to payment’ under the Bankrupt
Code’ 1d. at 125. A panel of the Third Circuit subsequentixtend[ed] th&Grossman’sest to

include post-petition, preenfirmation exposure to a debtor’'s conduct.” WrighOwens

Corning, 679 F.3d 101, 109 (3d Cir. 201&)rt. denied133 S. Ct. 1239 (2013).

Under theGrossman’sest,Defendants arguabhljolated theDischarge Order because
Abstract wadirst exposed to Hyman'’s allegedly improper use of civil proceedings wherakly
filed the writ of summons in the Underlying Lawsuit. Thus, which of these two t€sewville
or Grossman’s-applies to the claim asserted by Defendants in their AbusenAistcritically
important. As previousldiscussegdthe Bankruptcy Court held that t@gossman’sest applied
to this claim. $eeBankr. Ct.’s Order Reopening Case 7 n.6.)

The Grossman’'€ourt did not decide whether tlgossman’sest should apply
retroactively. The Court did, however, caution that “[a]ny application of Stedde applied

cannot be divorced from fundamental principles of due procéssg Grossman’s Inc607

F.3d at 125.A panel of the Tird Circuitsubgquently addressedte retroactivity of the

Grossman’sest inWright v. OwensCorning.

Wright resolved an appeal by two plaintiffs, Wright and West, who had purchased faulty
roof tiles from manufacturer Owens Corning. 679 F3th2—03. The relevamacts of that
appeabegin in “late 1998 or early 1999,” when Wright purchased from Owens Corning.

Id. at 103. Roughly 18 months later, in October 2000, Owens Corning filed a Chapter 11

10



bankruptcy petition.ld. The company’s reorganization plan provided for the discharge of all
claims that arose before the plan’s confirmation date.Thebankruptcy ourt then set a claims
bar date of April 15, 2002ld. Notice of this bar date was published in several national
newspapersld. Wright did not file proof of claim before 2002 because, at that point, the roof
tiles she purchased from Owens Corning were functioning normidllyln 2005, West also
purchased roof tiles from Owens Cornirld. In 2006, the bankruptcyartconfirmed Owens
Corning’s plan of reorganizatiorid. Three years later, in 2009, Wright and West discovered
that the tiles they had purchased from Owens Corning were defelctivéhe two consumers
submitted warranty claims to Owensi@ing, which rejected Wright’s claim in part and West’'s
claim in full. 1d. Wright and West then filed suit against Owens Corrafigging, among other
things, breach of warrantyd. While this lawsuit was pending, the Third Circartnounced its
opinion inGrossman’s Id. at 104. Owens Corning subsequently filed a motion for summary
judgment. Id.

In order to resolve Owens Corning’s motion for summary judgment, the distrittheaur

to decide whether to apply tkeenvilleor Grossman’sest to Wright and West’s claims. Under

the Frenvilletest, the consumefsst had claims under the Bankruptcy Code when their state-

law claims against Owens Corning accrued. Under Pennsylvania law, a caugendbact

breach of contract “accrues whthe breach occurs, . except that where a warranty explicitly
extends to future performance of the goods and discovery of the breach must aiaé tife t

such performance the cause of action accrues when the breach is or should have been
discovered.” 13 Pa. Cons. Stat. § 2725(b) (emphasis adélssiiming that this exception

appliesto the tileswright and West purchased, they first held claims under the Bankruptcy Code

in 2009when they discovered that the tiles were defect@e Wright, 679 F.3d at 108 (noting

11



that, “under thé=renville test [Wright and West] did not hold ‘claims’ under the Bankruptcy

Codé€ when the bakruptcy court discharged Owens Corning’s degbBy contrast, under the
Grossman’sest, both Wright and West held prenfirmationclaims because the conduct giving
rise to their injury-their purchase of roofing tilesoccurred before the bankruptcy court
confirmed the plan of reorganization. The district court ap@irzssman’setroactively to
Wright and West's claim, and granted Owens Corning’s motion for summary judg8esnt.

Wright v. Owens Corning, 450 B.R. 541, 554 (W.D. Pa. 2011), aff'd in part, rev'd in part, 679

F.3d 101 (3d Cir. 2012)

On appeal, the Third Circuit reversed, holdihgt Wrightand West's claims were not
discharged by Owens Corning’s bankruptcy. The Court of Appeals explained thaséeca
Frenvillewaslaw in the Third Circuitvhen Wright and West received notice of Owens
Corning’s reorganization, these consumers “could only understand that theinagiisnot be
affected in any way by the referenced proceedin®étight, 679 F.3d at 108*Not until [the

Third Circuit] overturnedtrenville and established [the] new test for determining when a claim

exists under the Code did [Wright and West] unexpectedly hold ‘claims’ that arguoatbtlybe
discharged in the proceedings addressed in the notittesThe Court of Appeals concluded

that “the District Court correctly determined tiféfright and West] held ‘claims’ under the
Bankruptcy Code,” but erred by holding th#tdse claims were discharged. in the

circumstances [of their case]ld. at 109. Wright and West'’s claims were nocterged

because “due process calls for the outcome dftémpvilletest to apply for bankruptcy cases in
which reorganization plans are proposed and confirmed prior to June 2, 2010, when Grossman’s

was decided.”ld.

12



Because of thpotential importancef the Third Circuit’'s holding inWright to the
present appeals, and because neither party cited thah¢hee briefs, this Court ordered both
parties to submit supplemental briefs discussihgt effect, if anyWright has upon these
appeals.

In their supplemental brief, Defendants argue Waght controls the outcomef this
case. Specifically, Defendants argue that “notice to Abstadi¢he bankruptcy was with the

understanding that did not hold a claim” because, at the timtenville controlled the status of

Abstract’s ‘claim.” (Defs.” Supp. B. 6, Case No. 13-4309, Doc. No. 9.) Defendants conclude
that, “[p]ursuant tdVright, Abstract was noafforded due process and, accordingl/claim
was not discharged by the discharge ofdéld.)

In his brief,Hyman argues th&¥right is inapplicable to the present appeals becthese
Third Circuit’s holding in that case does not apply tcassetChapter 7 casegdHyman’s Supp.
Br. 6-9, Case No. 13-4178, Doc. No. 8.) Hyman'’s strongestment highlights the fact that
no notice is required in a rasset Chapter 7 case for a debt to be dischargedlu8der. Wolfe,
78 F.3d 110, 115 (3d Cir. 1996) (holding tHat,a no-asset Chapter 7 case where no bar date
has been set,” a creditatho receivedo notice of the bankruptcy “has not been harmed by
omission from the bankrupt’s schedules and the lack of notice to file a proof of claienidee

the creditor fwvould not have received anything even if he had been [notified]”). In such cases,

® Hyman also argues that théright Court explicitly limited itsholding to Chapter 11
cases. This argument is based a misquotation tight opinion. _Compare Hyman’s Supp.
Br. 7-8 (“This appeal concerns. . when a ‘claim’ exists under the Bankruptcy CddeJ.S.C.
881101, et seq.” (emphasis addedguotingWright, 679 F.3d at 102)yith Wright, 679 F.3dat
102 (“This appeal concerns .when a ‘claim’exists under the Bankruptcy Cod4,U.S.C.

8§ 101 et seq.” (emphasis added)).

13



“the debt in question was either discharged or excepted from discharge based on [11 U.S.C. 8§]
523 and 727(b)."ld. at 111

Thethreshold issue ithese appeals is whether Abstract’s claim against Hyman was
discharged by the Discharge Ord&esolutia of this question turns on whether Abstract was
afforded due proces<f. Wright, 679 F.3dat 107 (Inadequate notice. . precludes discharge

of a claim in bankruptcy.(internal quotation marks omitted}it re Grossman'’s Inc., 607 F.3d

at 125 (‘Any application of the test to be applied cannot be divorced from fundamental
principles of due procesy. The Bankruptcy Court did discuss whether Abstract was afforded
due process, presumably because it relied on the now-reversed holding of thre Diestet of
Pennsylvania iWright, 450 B.R. 541. In its order reopening Hyman’s bankruptcy case, the
Bankruptcy Court held that the “test which the Third Circuit adoptésrassman’sor
determining when a claim arises applies retroactively.” (Bankr. Ct.’s OretggeiRing Case 7
n.6.) The Bankruptcy Court thealiedonthis holdingwhen deciding whether Hyman was
entitled to summary judgmentMot. Summ. J. Hr'g Tr. 13:24-14:8))

Upon review of the parties’ briefs and the record on appeal, we conbhitd@is matter
should be remanded to the Bankruptcy Court for consideration of two questions. First, the

Bankruptcy Court shall address whether entry of summary judgment in favor of Hgichan a

" The Bankruptcy Court did not consider Defendants’ argument at the summary judgment
stagethat their Abuse Action claimmay be distinguished from tli&ossmarcasg’ because the
Court held that retroactive applicationtbé Grossman’sestwas “clearly the law of the case.”
(Mot. Summ. J. Hr'g Tr. 13:25, 14:3\We note that the law of the case doctrine “directs a
court’s discretior,but “does not limit the tribunad’ power.” Pepper v. United State$31 S. Ct.
1229, 1250 (201 1)internal quotation marks omittedThis doctrine does not prevent
reconsideratio of a court’s ruling where “a supervening new law has been annduncie
earlier decision was clearly erroneous and would create manifest injusicieneyder v. Smith,
653 F.3d 313, 331-32 (3d Cir. 20Xiternal quotation marks omitted).
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against Defendants is consistent with due proc€sswright, 679 F.3cdat 108 (“[W]hether
adequate notice has been provided depends on the circumstances of a particl)laincase.

Grossmars Inc, 607 F.3cat 127 (*Whether a particular claim has been discharged by a plan of

reorganization depends on factorslaggble to the particular case and is best determined by the
appropriate bankruptcy court or the district cdurtSecond, if Abstract claim was discharged

by the Discharge Order, the Bankruptcy Court stratisider whether the Discharge Order
unambigwusly applied to the claim asserteg Defendante the Abuse Action.In re Miller,

730 F.3d 198, 203 (3d Cir. 2013) (“Absent record support for imposing sanctions, remand to the
bankruptcy court is appropriate.”). This Court expresses no opinion on the proper resolution of
these two questions; we find that both questions are best suited to resolution by tg@t®gankr

Court.

IV. CONCLUSION
For the foregoing reasonge remandhis matter to the Bankruptcy Court foirther

proceedings consistent with this opinion.

BY THE COURT:

/sl Legrome D. Davis

Legrome D. Davis, J.
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