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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ECKERD CORPORATION, : CIVIL ACTION
Plaintiff,
V. : No. 13-4752

RHOADS AVENUE NEWTOWN
SQUARE, LP,ET AL.,

Defendants.

PARKE BANK, : CIVIL ACTION
Plaintiff, :

V. : No. 14-5293
MARC B. KAPLIN and

GEORGE J. SPAEDER,
Defendants.

MEMORANDUM OPINION

Goldberg, J. August 1, 2018
Currently & issuein this ongoing multi-party litigation is whether a nonparty to a
proposedsettlement greementas standing to object thatsettlement
The casedefore me involvea series of complex real estate and banking transactions
pertaining tocertain real property located on Rhoads Avenue in Newtown Square, Pennsylvania
and to disptes regarding various loans, mortgages, and subleaSeseral parties in these
related actions-Parke Bank, Shelbourne NSQ Associates, Marc B. Kaplin as Trustee for the
Kaplin Stewart Meloff Reiter & Stein 401k Plan, and Mark B. Kaplin individuattyléctively
the “Settling Parties3-have reached aesolution regarding a substantial number of the

remaining claimgthe “Settlement Agreement”) The Settling Parties have sought approval of
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this agreemerthrough a Motion to Enforce the SettlemeAs will be explainedn detail below
George Spaedera former limited partner in Rhads Avenue Newtown Square, I(FRhoads
LP") which isthe entity at the center dlhe dispute-claims he has standing to object to this
settlement and, in fact, has lodgaeh an exception.

After the Motion to Enforce Settlemewnias filed | held a hearingvherein the Settling
Parties maintainethat Spaeder does not have standing to object to the Settlement Agreement,
either individually or on behalf of RhoadsP. Spaederdisagreesand urgesthat certain
proceedingurrently pending in state courbuld impact theproposedsettlement angrovide
him with standing to object.

| directed the parties to file supplemental briafklressinga) the current status of the
state court proceedinggb) how the outcome of those proceedings could affygheder’s
standing to lodge objections to the proposed Settlement Agreeanen(c)the basis on which
Spaederwho no longer legally controls RhoadB, claims entitlement to object to the proposed
Settlement Agreemein behalf of Rhoads LPI received Spaeder’s brief on February 16, 2018
and the Settling Partiebrief on March 1, 2018. Upon review of thesersigsionsand for the
following reasos, | find that Spaeder has no standing to object to the proposed settlement in the
aboveeaptioned matters
l. FACTUAL BACKGROUND

To fully understand this matter, and Spaeder’s lack of standing, a series aflsbme
complex business transactions involvimgltiple partieanust first be explained. The following
background and facts are taken from complaints in the pertinent federal ancbatatections,
submissionsby the parties on these docketmd, in the matter before me, the parties’

supplementabriefsand the exhibits attached to therties’ various filings.



A. The Property

Janet A. Kirk, Timothy Barnard, as Executor of the Estate of Jeanne K. @adl Amy
Sands (collectively, “Fee Owner”) own certain real property located on Rhoasisuéin
Newtown Square, Pennsylvania (the “Property”). Limited partnership Rhdéagsa tenant of
the Property under a ground lease dated May 1, 2009 (“Ground Lease”). Eckerd Gorpsrati
the subtenant of Rhoads LP under a lease agreement dated May125;‘2ckerd Lease”).
Entitlement to the Eckerddase paymesthas been one of the primary areas of dispute in this
case.

B. The Shea Loan

On October 23, 2008 arke Bank-a full-service commercial barkmade a loan to an
individual named John Shemder a Commercial Line of Credit Note in the principal amount of
five million dollars (the “Shea Loan”). On October 25, 2011, Rhoads LP execusgteement
guaranteeing payment of the Shea Loan (“Rhéu=a Guaranty”). To secure all current and
future obligations of Rhoads LP to Parkank Rhoads LP alsql) executed and delivered to
ParkeBank a leasehold mortgage wherein Rhoads LP mortgaged to Barkeits leasehold
interest in the Rhoads Grounds Lease (“Leasehold Mortgage”); and (2) grarked&ak an
assignment of leases, rents, and other agreements on the Property, with alincemte,
royalties, and profits when becorg due (“Assignment of Rents”) (see subtenant agreement
with Eckerd referenced above).

Sheasubsequentlglefaulted orhis obligations to ParkBank under the Shea Loan and,
on July 11, 2012, ParkBank issued a notice to Eckerd, as tenant under the Eckerd lease,
demanding thaEckerdremit its lease payments to Parkehereafter, on August 24, 2012, Parke

Bank obtained ajudgment against Rhoads LP, as Shea’s guaramtorthe amount of



$1,310,590.63lus continuing interest, in the Court of Common Pleas of Delaware County,
Pennsylvania (the “Rhoaddhea Judgment”).

C. The Other Creditors of Rhoads LP

Several otherentities héd judgmentsagainst Rhoads LP.On December 22, 2011,
Rhoads LPthrough its general partner Rhoads-GFhich was controlled by George Spaeder
and Bruce Earlaat the time—enteredinto a Loan and &uity Agreementwith a limited
partnership know as ShelbourneNSQ Associates LP (“Shelbourye Via this Agreement
Shelbourne loaned Rhoads LP $850,@0@, as security, Rhoads LP grantgdelbournean
interestin all of Rhoads LP’S presently owned and hereafter acquired personal propefty.
detailedinfra, the Loan and Security Agreement also granted Shelbourne the right to exercise
control over Rhoads LP in the event of a default. On August 28, 2012, following a defadt on th
loan by Rhoads LPthe Delaware County Court of Common Rlemtered a judgment against
Rhoads LP in favor of Shelbourne for $1,056,328.56 (the “Shelbourne Judgment”).

In September 2011, Rhoads &Boreceived a loafrom Mark Kaplin, aghe Trustee for
the Kaplin Stewart Meloff Reiter & Stein 401k Plan (theafiin Plan”). Rhoads LP defaulted
on this loan as well andhé¢ Chester County Court of Common Pleas entered a judgment against
it, on August 31, 2012, in themount of $22%.20.72plus continuing interest (the “Kaplin Plan
Judgment”).

D. The Federal Court Actions

On July 11, 2012, attorneys for PaBank having already obtained a judgment against
Rhoads LPin Delaware Countyforwarded the Assignment of Rents document to Eckerd
demanding that all regal payments under the Eckerddse be made to ParBank Rhoads LP

disputed Park&anKs authority to direct Eckerd to remit rent paymemtsier the Eckerd Lease



to ParkeBank and instead directed that those rent payments continue to be remitted to Rhoads
LP. Shelbourne and the Kaplin Plan, as judgment creditors of RhoadsniRysly dispued
ParkeBanKs authority to direcEckerd to remit rent payments under the Eckerd Lease to Parke
Bank

Given thedisagreemenbver the proper recipient afent payments, Eckerd filed an
interpleader action againthe Fee OwnerRhoads LP, Shelbourne, the Kaplin Plan, Kaplin
individually, and ParkeBank (Civil Action No. 134752), seeking an order directing the
appropriate disposition of its future rental paymeie “Interpleader Action”) ParkeBank
then commenced a separatetion against Kaplin and Spaed&ivil Action No. 145293),
alleging fraud, civil conspiracy, and tortious interference claims in commeatith Kaplin and
Spaeder’s alleged interference in PaBanKs receipt of rents from &kerd (the “Kaplin-
Spaeder Litigation”).

Subsequently, odune 19, 2015Spaeder, Rhoads LP, Shea, and fotker limited
partnerships controlled by Spaederd Bruce Earle file@ third suit againsbefendant Parke
Bank and two of its employeeslleging violations of the Racketeer Influence and Corrupt
Organizations Act (“RICO”), 18 U.S.C 88 196dt,seqin connection with a series of substantial
commercial loans and relatédhnsactions. In addition to three RICO claimshe plaintiffsin
that matteralso asseed state law claims for fraud, conversion and civil conspiraevon

Drive Lionville LP, et al. v. Parke Bankcorp, Inc., et @ivil Action No. 153435) (“Devon

Drive Action”).!
On May 1, 2015a number of entities that were affiliates of Rhoads LP entered into an
agreementthe “Resolution of Authority”)to facilitate negotiations with &ke Bank The

Resolution designated George Spaeder with settlement authority, stating:

! As of July 26, 2018, the Devon Drive action was dismissed with prejudice.
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The below signed Limited Partners [of Rhoads Avenue Newtown
Square, LP] hereby authorize George Spaeder to negotiate a
resolution of all claims on behalf of the Rhoads Avenue Newtown
Square, LP, against Parke Bancorp, Inc., Parke Bank, Vito
Pantilione, and Ralph Gallo. Before a resolution of the claims on
behalf d the Rhoads Avenue Newtown Square, LP, is entered into,
however, all the terms and conditions of such resolution must be
reviewed and unanimously approved by the following Limited
Partners:  [George Spaeder, Limited Partner; Amy Spaeder,
Limited PartnerJoseph Fox for Shelbourne NSQ Associates, LP,
Limited Partner].

(Spaeder Supp. Memo, Civ. A. No. 13-4752, ECF No. 255, Ex. 9.)

Shelbourne’s NoticeExercise of Rights of Secured Party

On June 14, 2017, Shelbourne s8phedernd Earle a Notice of Exercise of Rights of

Secured Party under the Loan and Security Agreement made December 22, 201Motitais

stated:

You have been previously notified that numerous Defaults and
Events of Default exist under the Loan Documentstaed_ender
declared the Loan immediately due and payable. As a result, the
Lender is entitled to exercise and does hereby exanigand all
defaultrelated rights and remedies under the Loan Documents
and/or applicable law, including, but not limited to the following
rights and remedies:

e Exercise of Ownership and Voting Control. Pursuant to
Section 9(b) of the GP Pledge Agreement and Section 9(b) of
the LP Pledge Agreement, Lender asserts its rights to exercise
and now does exercise voting control ovine Security
Collateral and Pledged Collateral. Thus, 100% of the pledged
GP interests and 100% of the pledged LP interests are now
owned by and controlled by Lender. You are no longer entitled
to exercise any rights attendant to the ownership or gyatfn
those interests and/or shares.

e Exercise of Rights to Dividends and/or Distributions. Pursuant
to Section 9(b) of the GP Pledge Agreement and Section 9(b)
of the LP Pledge Agreement; Lender exercises and asserts its
rights to receive all dividends and distributions of any kind
whatsoever from any of Rhoads Avenue Newtown Square, LP,
and/or Rhoads Avenue Newtown Square GP, LLC and directs




that all such dividends and distributions be directly paid to
Lender.

e Possession of Collateral We hereby assexur rights (A)
under Section $09(a) of the UCC to take possession of the
Collateral and (B) under the GP Pledge Agreement, LP Pledge
Agreement to immediately exercise all rights of the GP and LP
with regard to any premises owned or leased by Borrower.

e Requirement to Assemble CollateraWe hereby direct you,
pursuant to the Loan and Security Documents and Section 9
609(c) of the UCC, to immediately assemble all of the
Collateral and make it available to us at the premises of the
Borrower and/or Guarantor(s) and/or Pledgor(s) where such
Collateral is customarily located in the ordinary course of such
party’s business.

(Kaplin-Shelbourne Supp. Memo, Civ. A. No. 13-4752, ECF No. 256, Ex. A.)
Shelbourne forwardedhis Notice, along with a lettéo Kevin Berry, counsel for Rhoads
LP, stating:

The Partnership hereby relieves you, youcoansel and your law
firm of your duties as counsel to the Partnership generally, and
specifically as counsel in the matters captioBekierd Corporation

v. Rhoads Avenue Newtown Square, LP, et Hinited States
District Court for the Eastern District of Pennsylvania, Civil
Action No. 13CV-4752 (the “Interpleader Action”), Devon Drive
Lionville, LP v. Parke Bancorp, Inc., et ,aUnited States District
Court for the Eastern District of Pennsylvania, Civil Action No.
2:15-cv-03435 (the “Devon Drive Action”), Kunda v. Parke Bank,
et al, United States District Court for the Eastern District of
Pennsylvania, Civil Action No. 2:1év-05479 (the “Kunda
Action”) and any other action in which you have entered an
appearance on behalf of the Partnership (collectively, the
“Actions”) for all purposes, including with respect to all cromsd
counterclaims filed therein by or on behalf of the Partnership.

(Kaplin-Shelbourne Reply Memo, Civ. A. No. 13-4752, ECF No. 247, Ex. 1.)
In connection with its exercise of rights, Shelbourne sent a letter tal&pavoking the

Resolution of Authority:



Reference is made to that certain Resolution dated May 1, 2015
and executed by Shelbourne NSQ Associates, LP (“Shelbourne
LP”) and the other limited partners of Rhoads Avenue Newtown
Square, LP, a copy of which is included herewith for your
reference (the “Resolution”)

Please be advised that Shelbourne hereby fullyfiaatly revokes
any and all authority you may have under and with respect to the
Resolution. Such revocation is effective immediately as of the
date of this letter.

(Kaplin-Shelbourne Supp. Memo, Civ. A. No. 13-4752, ECF No. 256, Ex. F.)

F. The Settlement Agreenent At Issue

Parke Bank, Shelbourne, Kaplin, and the Kaplin Plan (the “Settling Partiesfjecka
proposed settlement agreement to resatest of the claimsn the Interpleader Actioand the
Kaplin-Spaeder Litigation (the “Settlement Agneent”).> This Settlement Agreement provides,
inter alia, that Shelbourne, the Kaplin Plan, and Kaplin will form a new entity, known as
Shelbournekaplin, LLC (the “Rent Payee”). The Rent Payee will then acquire aopoofi the
RhoadsShea Judgment helry Parke Bank, together with certain collateral security pledged by
Rhoads Avenue to ParlBankto secure the Rhoads-Shea Judgrresttiding, but not limited to
the Assignment of Rents and Leases execuje®Hhmads LP in favor of ParkBank After
execution of the Settlement Agreement, the Rent Pawiéereceive the funds currently
maintained in the Court’s registry and any future monthly rental paymeiks lnyaEckerd. In
turn, the Rent Payewill, on a monthly basis, pay the monthly rent and other sums due the Fee
Owner under the Ground Lease. For its part, PBekg&k will relinquish its entitlement to such

monies in exchange for the Rent Payee’s acquisition of a portion of the Rdloealgudgment.

2 Parke Bank’s thirgharty complaint against Bruce Earle in the InterpleadeioAend Parke

BanKs claim against Sgeder in théKaplin-Shelbourne ltigation are nofpart of the proposed
Settlement Agreement.



The Rent Payewill pay ParkeBankfor its partial assignment of the Rhoa8isea Judgment and
all claims and defenses by and among the parties would be dismissed withcprejudi

In order to advancéhis SettlementAgreement Shelbourne-row in control of Rhoads
LP—served a Notice of Public Salef Collateral under the Uniform Commercial Code,
providing that it was going to sell “all right, title, and interest” of Rhoads LP. ptivate
UCC salg(the “Foreclosure Sale”pn June 26, 2017, Shelbourne sold athefassets of Rhoads
LP to the new entity Shelbournéplin, LLC.

On June 5, 2017, the Settling Parties fited joint motion to approve the settlement
agreementwhich is currently at issue. RhoadB and George Spaeder opposed the motion.
Following oral argument, | denied the motion without prejudocethat the filing parties could
engage in additional negotiations.

On September 7, 2017, the Settling Parties renewed their motion to approve settlement,
which was again opposed by Rhoadsand Georg Spaeder Eckerdalso opposed the Motion
because it did not believe that its claims and rights were adequately prote&ted second
hearingon January 17, 2018&)e parties represented that the primary roadblock to settlement was
an ongoing disputedbween the Settling Parties and George Spaedmrding the ownership
and control of RhoadsP. The Settling Parties contended that Spaeder lacked stdaodbgect
to the proposed settlement on behalf of Rhadls

All of the parties also advisdtia statelitigation betweerSpaeder, Kaplin, Shelbourne,
and several othemgas ongoing in the Court of Common Pleas for Delaware CoUritg parties
disagreed, however, as to whether resolution of the state court proceediagar inffthestate

court plaintiffs, including George Spaedesuld impact the ability of the Settling Parties to enter



into the proposed Settlement Agreement on behalf of RAdad3 he necessarfacts regarding
the state court case are set forth below.

G. The Pending StateCourt Action

On July 26, 2017, Geordgpaeder and several othéited an action in the Pennsylvania

Court of Common Pleas for Delaware CounBpaeder, et al.. Marc B. Kaplin and Shelbourne

NSQ Associates, LPNo. 20176577 (Pa. Ct. Comm. Pl(the “Sate Court Action”) In that

case plaintiffs set forth seven counts against Kaplin and Shelbourne. Count | sought a
declaration of the rights, duties, and obligations arising under two documents: Ra&stiation

of Authority, discussed aboveherein all of the necessapgarties authorized George Spaeder to
negotiate a resolution of all claims on beldlfthe parties against Parke Banp, Inc., Parke
Bank, Vito Pantilione, and Ralph Gallo; ang é&Contribution Agreement of October 8, 2012,
drafted by Kaplin and signed piynter alia, a TimothyKunda, Kaplin, and Shelbourne, which
provided that the parties could contribute funds towards the payment of the minimumednt ow
to the Fee Owner until Rhoads LP began receiving rents undéckiegl Lease The remaining
counts included: breach of contract arising from attempts by Shelbourne and tidapregard

the express terms of tikesolution ofAuthority (Count Il); recovery for breach of fiduciary duty
by Kaplin and Shelbourne as partnerfhoads LP (Counts Il and V); breach of fiduciduty
claim against Kaplin as counsel to Spaeder (Count 1V); fraud by Shelbourne and (Caqlint

VI); and civil conspiracy (Count VII).

Il. DISCUSSION - WHETHER EITHER SPAEDER OR RHOADS, LP HAS
STANDING TO OBJECT TO THE PROPOSED SETTLEMENT

The primary question before me is whether Spaeder maintains a legal imdRéstaids
LP such that héhas standing to contest the Settlement Agreement on behRlfaHdsLP.

Spaeder premises his standingseweral groundsFirst, he argues that theyetunresolvedState
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Court Action invalidates the Rhoads, LP Foreclosure Sale. Sebendaintairs thatthe State
Court Action’s unresolvectlaims of breach of fiduciary duty by Shelbourne and Kaplitify

any ownership rights Shelbourne claims over Rhoads LP. [TBipdederassers that the
Resolution of Authority remains effective and precludes Shelbourne fronmgeitii behalf of
Rhoads LP without the express consent of all the other signatories to the Resdlatiah, he
contendghatthe Resolution of Authority “effectively modified” the Shelbourne loan documents.

And finally, he urgesthat theColorado Riverabstention doctrine requires that | refrain from

deciding this mdeér during the pendenayf the State Gurt Action. | address each contention
individually.

A. Whether the State Court Action Could Invalidate the Rhoads LP Foreclage
Sale

Spaeder firstontendghat the State Courtcéion pending in Delaware County directly
impacts the standing questiorbecausehe and the other state court plaintifehallenge the
validity of the Foreclosure Sale on Rhoad8. That State Court Action allegethat the
Foreclosure &le of Rhoads LPmust be set asidas violativeof the UCC and Pennsylvania
Uniform Fraudulent Transfer Aét According toSpaedera finding in his favomwould serve to
negate the authority of Shelbourne or K@apo consummate the proposed Settlememte&ment

with Parke Bank.

® Specifically, the complaint alleges that: (a) the UCC expressly exemptssiaterdand and
leaseholds from its coverage, 13 Pa.C.S. 8§ 9104(J); (b) the sale was not conymerciall
reasonable, 13 Pa.C.S. 8 9610; (c) Defendant Shelbourne’s filing lapsed in Feb2giry,d 3
Pa.C.S. 8§ 9515(c); (d) the purported transfer, from Rhoads to Shelbourne to Shelaplime
LLC is a violationof the Pennsylvania Uniform Fraudulent Transfer Act, 12 Pa.C.S. 88 &t101,
seq, as the transfer was made by these defendants with the “actual intent to hingeordela
defraud” creditors of Rhoads; and (e) the purported UCC sale conducted by Shellmatad

the requirements of 13 Pa.C.S. §8 9610, as no aspect of the purporieelsaifle of Rhoads’s
assets was “commercially reasonable” and the sale violated the fiduciary dbtibe o
Defendants. (Spaeder Supp. Memo, Civ. A. Ne4132, ECF No. 255, Ex. 2 1 139, 157
59.)
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Spaeder'sargument &ils for one simple reasenthe State Court &tion does not attack
the validity d either(a) the December 22, 2011 Loan and Securigye®ment betweeRhoads
LP and Shelbourne, which in the event of a default, permitted transfer of ownershiptiaigd
cortrol to Shelbourne; or (he June 14, 2017 Notice of Exercise of Rights of Secured Party
under the Loan and Securifgreement Importantly Spaededoes not disputéhat his then
partner Earlesigned the Loan and Security Agreement on behalf of Rhoads LP, that Rhoads LP
defaulted on its loan to Shelbourne, and that the Loan and Security Agreement provided
Shelbourne the legal authority to take ownership of Rhoads. (State Court Action Codipl. 11
20, 128.) In fact, he Sate Court A&tion does notontendthat Shelbourne’s exercise of its rights
under the Loan and Security Agreement was invalther, the allegations citdry Spaeder
challenge the validity of the UCC sale of Rhoads LP’s assets from Shelbougmelbourne
Kaplin, LLC. Even assuting that Spaedecould properly raise and succeed on this argument,
the sole outcome would be the invalidation of that sale, which would still Basourne as
the sole owner of Rhoads LP. Nothing alleged in the state court complaint would restore
owneship and/or control in Rhoads LP to Spaemtentherwise overcome the Notice of Exercise
of Rights.

B. Whether the State Court Action’s Claims of Breach of Fiduciary Duty by

Shelbourne and Kaplin Nullify Any Ownership Rights Shelbourne Has ®er
Rhoads LP

Alternatively, Spaedearguesthat he has asserted claims of breach of fiduciary duty
against both Shelbourne and Kaplin based on each of their memberships in Rhoads LP. He
alleges with little additional explanationthat “limited partners have a fidiacy duty to the
limited partnership itself as well as to the other limited partnerSga€der Supp. Memo., Civ.

A. No. 134752, ECF No. 255 at p. 8.) Because Shelbourne and Kaplin have engaged in
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“egregious breaches of the duties of good faith andi&aling both as to their guartners and as
to the creditors of Rhoads,” Spaeder reasonstheste breachesould somehow reest him
with ownership in Rhoads LP.

Again, however these claims, if successfulpudd only impose individual liability on
Shelbourne and Kaplin and result in monetary damages. They would not invalidaterttamtoa
Security Agreement and Shelbourne’s exercise of its rights thereunder.

C. Whether the Resolution of Authority Precludes the Settlement

Spaedemext contendsthat the May 1, 2015 Resolution of Authority precludes any
settlement of the Interpleader Action abskistexpress consent. As noted above, on May 1,
2015, during the pendency of the Interpleader Action, the K&mpaeder Litigationand the
Devon Drive Action, the limited partners of Rhoads LP, which included Spaadered into an
agreement to facilitate negotiations with Parke Bank to resolve a number ofedisplhat
Resolution stated, in pertinent part, that the Rhoads LP limited partners zedi8paeder “to
negotiate a resolution of all claims on behalf of the Rhoads Avenue Newtown SquareinsP aga
Parke Bancorp, Inc. Parke Bank, Vito Pantilione, and Ralph Gal&paedeSupp. Memo, Civ.

A. No. 134752,ECF No. 255, Ex. 9.)Spaeder assertbat because he does not consent to the
Settlement Agreement, as required by the Resolution of Authority, the Setttings Pack the
authority to enter into the proposed settlement agreement on behalf of Rhoades LP.

Spaeder's argumernis meritless fortwo reasons First, the plain language of the
Resolution of Authaoty states thait gives Spaeder authority to negotiate a resolution of all
claims on behalf of the Rhoads Avenue Newtown Square, BBainst Parke Bancorp, Inc.,
Parke Bank, Vito Pantilione, and Ralph Gallo. Although theDevon Drive Action, the Kaplin

Spaeder Actionand the Interpleader Action were pending at the time this Resolution of
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Authority was signedonly theDevon Drive Actioninvolvesclaims byRhoads LRagainst Parke
Bank and ts employees. Neither the Interpleader Action nor the@plin-Spaeder Litigation
containany claims by Rhoads LP or Spaeder against Parke Bao&ordingly, the Resolution
did not require approval from Spaeder for settlemengithier the InterpleadeAction or the
Kaplin-Spaeder Litigation

More importantly the Resolutionof Authority was validly revoked. The Resolution
requiredany settlement of claims to be approved by George and Amy Spaeder and Joseph Fox
as limited partners.Following the Decenber 22, 201INotice of Exercise of Rightsanissue
not challenged in the State Coéttion—Shelbourne obtained full control and authority over
Rhoades LPmeaning that the Spaeders and Fox were no longer limited partners of RhBades L
Thereafter, Shelhone—the controlling authority over Rhoads ‘Fexplicitly revoked the
Resolution of Authority, divesting Spaeddr los authority to settle mattewith Parke Bank
Under agency principles, “[tlhe principal has power to revoke and the agent has power to
renounce” regardless of whether doing so would be in violation of a contract beheqmarties

or whether the authority is expressed to be irrevocable. Govt. Guarantee Fund of Republic of

Finland v. Hyatt Corp., 95 F.3d 291, 300 (3d Cir. 19€fi)oting Rest (2d) Agencygs 118

(1958)).

Therefore therevokedResolution of Authority has no bearing on Spaeder’s standing to
object, on behalf of Rhoads LP, to theoposedsettlement in the Interpleadéction and the
Kaplin-Spaeder Litigation.

D. Whether the Resolution of Authority “Effectively Modified” the Shelbourne
Loan Documents

Spaeder’s fourth argument contends that the Resolution of Autiha@itya bargainetbr

exchange and was supported by legally sufficient consideration “in that inngeclar such
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authority, George Spaeder agreed to manage and oversee the properties,gapriparation
of tax returns, distribution Ks and pay all incidental expesse (Spaeder Supp. Memo., Civ.
A. No. 134752, ECF No. 255 at pp—B.) Again, with little additional explanatiorGpaeder
reasons that the contractuésolution of Authority “effectively modified” the earliexecuted
Shelbourne loan documents.
This @wnfusing argument fails on several levels. First, Spaeder incorrectlyesguen

the Resolution of Authority constituted a contract. For a contract to exist, thustebe an
offer, acceptance, and consideration, the absence of any one of which precludesrthefiadi

contract. Jenkins v. Cnty. of Schuylkill, 658 A.2d 380, 383 (Pa. Super. Ct. 1995xd&phas

identified no exchange of consideration that would elevate the Resolution of Authamtyan

agency agreemein alegally bindingcontract. Indeedthe plain language of the document does

not supportSpaeder’s argument that he agreed to “manage and oversee the properties” as
consideration for the Resolution of Authority.atRer thesubsequently-revokeResolution of
Authority speaks omlto Spaeder’s authorization to negotiate a settlement of claims by Rhoads
LP against Parke Bank.

Even if the Resolution of Authority could be deemed a contract, nothing in that document
modifiesthe unrelated Loan Agreement between Rhoads LP and Shelbourne. The Resolution of
Authority was nothing more than an authorizatieexecuted at a time when Spaeder and the
other signatories to that document still had ownership and control rights in Rhdades L
Spaeder to negotiate a settlement of claims on beh&hoads. It contains no indication that
Shelbourne’s rights to exercise ownership and control over Rhoads LPaopalefault by
Rhoads LPon the loan from Shelbournender the December 22, 2011 Loan and Security

Agreementwould be somehow altered.
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E. Colorado Abstention

In a lastditch effortto avoid approval of the Settlement Agreement, Spaeder argues that

the Colorado Riverabstention doctrine should apply to avoid duplicative litigation in the

currentlypending parallel proceedings here and in state court. He reasons that “[a]lltheing
state and federal court] matters to proceed on their own pace invites contezopsexercise
of concurrent jurisdiction, duplicative expenditure of judicial assets, and potemiailicting
results.” (Spaeder Supp. Memo, Civ. A. No. 13-4752, ECF No. 255, at p. 10.)

The Colorado River doctrine allows a federal court to abstain, eithgy staying or

dismissing a pending federal action, when there is a parallel ongoing stdtprocaeding.See

ColoradoRiver Water Conservation Dist. United StatesA424 U.S. 800 (1976)Thedoctrineis

to be narrowly applied in light of the general principle that “federal sduate a strict duty to

exercise the jurisdiction that is conferred upon them by Congréasatkenbush v. Allstate Ins.

Co.,517 U.S. 706, 716 (1996%ee alsocColoradoRiver, 424 U.S. at 813 (“Theloctrine of

abstentionunder which a District Court may decline to exercise or postpone the ex@rdse
jurisdiction, is an extraordinary and narrow exception to the duty of a DiSwiatt to adjudicate
a controversy properlgefore it.”) (internal quotation omitted).

Whetherabstentionis appropriate is a twpart inquiry. The initial question is whether
there is a parallel state proceeding that raises “substantially identical clandp rjearly
identical allegations and issuesYang v. Tsuj416 F.3d 199, 204 &.(3d Cir.2005) (internal
guotation and citation omitted)f the proceedingare parallel, courts then look to a md#ctor
test to determine whether “extraordinary circumstances” meridibgtentionare present.

Nationwide Mut. Fire Ins. Co. v. George V. Hamilton, Inc., 571 F.3d 299, 308 (3d Cir. 2009).

Under the threshold question, cases are considered parallel whemtiodve the same parties
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andclaims. Ryan v. Johnsgnl15 F.3d 193, 196 (3d Cif997). The presence of additional

parties in the state action does not destroyptrallelnature of the cases when all of the parties

in the federal action are also parties in the state acBeeAlbright v. Sears, Roebuck and Co.

No. 954240,1995 WL 664742, at *1 (E.DPa. Nov. 7, 1995) (“[Bdcause it includes a count
against an additial defendant, the state complaint is more embracingitwever “there must
be a likelihood that the state litigation will dispose of all the claims presented in thal fede

case.” Flint v. A.P. Desanno & Sons, 234 F. Supp. 2d 506, 510-11 (E.D. P3. 2002

Here, the parties thepending federal andate court actionarefar from parallel The
State @urt Action is betweenSpaeder, along with several other individuals, and Kaplin
Shelbourne. By contrast, tfederal actions before nevolve Eckerd Corporation, ParlBank,
and Rhoads LP.Spaeder has not demonstrated akglihood that the aftefiled State Court
Action will dispose of all the claimpresented in thisongpending federal caseGiven the

narrow application ofColorado River abstention, together with the federal court’s “virtually

unflagging obligation” to exercise its jurisdiction to adjudicat®atroversy properly before, it

decline to abstain under this doctrine. Matusow v. Ffamy. Title Agency 545 F.3d 241, 248

(3d Cir. 2008) (quotations omitted).
1. CONCLUSION

| conclude that George Spaeder does not, either individually or on behalf of Rhoads LP,
have standing to object to the proposed settlement in the -abptiened matters. The
ownership of Rhads LRP—the entity at the center of the proposed settleméas been legally
transferred to Shelbourne. Although Spaederflied a State Court Action challenging the
actions of his former counsel and/or partners, he has not presented holiddlgagesegarding

the transfer of Rhoads LP unddre December 2011 Loan and Security Agreemeiitis
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irrefutable fact divests Spaeder of the bases to contest the proposed settiesm8plaeder is

not a party to the Interpleader Actioand as any claims agatnhim in theKaplin-Spaeder
Litigation are not impacted by the proposed Settlement Agreement, | find that Spaeder has no
standing on which to oppose the Motion by the Settling Parties for Enforcemehe of

SettlemenAgreement
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