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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

BERISH BERGER, CIVIL ACTION
KILBRIDE INVESTMENTS LIMITED,
BUSYSTORE LIMITED IN
LIQUIDATION,
TOWERSTATES LIMITED,
BERGFELD CO. LIMITED, and NO. 13-5195
ARDENLINK LIMITED
Plaintiffs,

V.

CUSHMAN & WAKEFIELD OF
PENNSYLVANIA, INC.,
BLANK ROME LLP, and
COZEN O'CONNOR, P.C,,
Defendants

and

CUSHMAN & WAKEF IELD OF
PENNSYLVANIA, INC.,
Third Party Plaintiff,

V.

CHAIM ZEV LEIFER,

HASKEL KISH and

JFK BLVD. ACQUISITION G.P., LLC ,
Third Party Defendants.

DuBais, J. August 18, 2017
MEMORANDUM

l. INTRODUCTION

This is a fraud case in which Berish Berger (“Berger”), Kilbride Invesits Ltd.
(“Kilbride™), Busystore Limited in Liqui@tion (“Busystore”), Towerstates Ltd., Bergfeld Co.
Ltd., and Ardenlink Ltd(collectively, “plaintiffs”), allege that defendants, Cushman &

Wakefield of Pennsylvania, Inc. (“& W”), Blank Rome LLP (“Blank Rome”), and Cozen
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O’Conner, P.C. (“Cozen”)collectively, “defendants”induced them into investing at least $27
million in arealestate development project called “River City,” in Philadelphia, Pennsy)vania
by fraudulently misrepresenting thpplicable zoning restrictions, the feasibilifythe project
and the valuation of the real estate. The Amended Complaint allegesounts. Count I is for
fraudulent misrepresentation agaidetendant & W. This claim arises from alleged
misrepresentatiain an appraisal of the River City property by C & W which plaintiffs claim
they relied on in investing in the propert@ount Il, conspiracy to defraud, and Count Ill, aiding
and abetting fraud, are assersgghinst defendants Blank Rome and Cozen under the theory of
respondeat superiorThese twalaimsarebased on the conduct of a former partner at both
firms, non-party Charles Naselsky, who provided legal services during sstagyes of the
failed River City development project

Before the Court are five Motions for Summary Judgment filed by defendantisend
DaubertMotions filed by plaintiffs and defendants. This Memorandum adeséss Joint
Motions for Summary Judgment filed kil defendants with respect to the statute of limitations
and standing. For the reasons that follow, defendants’ Joint Motion for Summary dtidgtne
respect to the statute of limitations is denied, and defendants’ Joint Motion foreg®ymm
Judgment with respect to standing is granted.

1. BACKGROUND !

The following facts are undisputed unless otherwise rexteldare limited to those facts

relevant to defendants’ Joint Motions based on the statute of limitations and stdRigey.

! Defendants objected to plaintiffs’ counterstatements of material féutinentireties, on three primary
grounds (Document No. 166, filed June 14, 2017). The Court has not considered any inadmissible
evidence in deciding these Motions, and defendants may raise appropriataayidépections at trial.

2



City, the proposedeal estatelevelopmenfrom which this case ariséss a stretch of land along
JFK Boulevardn Philadelphiahat is divided into five parcels. Defs.” Statement of Undisputed
Material Fact in Supplt. Mot. Summ. J. Pursuant to Stat. of Limitations (“Limitations SOF”)
5; PIs.” Resp. to Limitations SOF (“Resp. Limitations SOPpcument No. 137, filed May 25,
2017) 1 5; Defs.” Statement of Undisputed Material Fact in Supdodt.Summ. J. for Lack of
Standing (“Standing SOF”) (Document No. 112, filed April 13, 2017) 1 13; PIs.” Resp. to
Standing SOF (“Resp. Standing SOF”) (Document No. 142, filed May 24, 2017)Iff &y
2006, third-partyJFK Blvd Acquisition GP LLC (*JFKGP’), a Delaware limited liability
companyof which nonparty Ravinder Chawla (“Chawla” or “Ravinder Chawlaf)d nonparty
Richard Zeghibevere the principals;ontracted to purchase River City for $32.5 million from its
owner, R&F Penn Center Associates L.P. (“R&F Pentijmitations SOF %. JFK GPthen
retained architect James Rappoport to design a developomeepfor the property.ld. at{ 7.

The resuling design featured multiple high-rise buildings built aberegional railroad right-
of-way on the River City propertiedd.

On September 26, 2006, JFK GP approved a nominee agre@gheef8eptember 2006
Nominee Agreemetit involving JFKGP, non-party Eliyahu Weinstein and World Acquisition
Partners Corporation (“WAPC”), a Pennsylvania corporation controlled by Chawtéations
SOF 1 8; Resp. Limitations SAF8; Limitations SOFEx. D-2° at 1. The September 2006
Nominee Agreement providddr the purchase of the River City property from R&F Penn by
JFK GP, the assignment of the property from JFK GP to WAPC, and, after Weinstein paid the

required deposit and fulfilled other conditiottse transfer of the property from WARE

%2 The parties dispute whether an additional parcel of land, the 2040 MarkstfBtgerty, is part of the
claims in this litigation.
% All exhibits cited in the Memorandum are named using the exhibibers utilized by the parties in
their Motions for Summary JudgmetaubertMotions, and Responses.
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Weinstein LimitationsSOF,Ex. D-2 at 1 The Septembe2006Nominee Agreement was later
replaced with another nominee agreement on December 19, 2006 (the “December 2006 Nominee
Agreement”), which contained similar terms but replaced WAPC withpaoty-JFK Blvd
Acquisition Partners L.R“JFK LP”), a Pennsylvania limited partnersiips the nominee.
Limitations SOF | 8; Resp. Limitations SOF | 8; LimitatGOFEX. D-6 at 1.

Weinstein began soliciting potential investorshe River City property and development
project. Limitations SOF | 9; Resp. Limitations SOF {While doing soWeinstein was
introduced to plaintiff Berger throughird-party defendant Chaim Leifénwhom Weinstein had
retained to find investors for the River City developmedninitations SOF § 10-11; Resp.
Limitations SOF[{10-11.° Berger is a foreign national andresident of the United Kingdom.
Standing SOF { 1, Pls.” Counterstatement of Material Facts in Opp. Jt. Mot.. SuPunsuant
to Stat. of Limitations (“PCSF Limitations”) 6.

After meeting with Leifer and Weinstein in London in November 2006, Berger attende
presentation on the River City developmertj@ct at architect Rappoport’s offign
Philadelphia, Pennsylvania, in December 20DBnitations SOF § 13; Resp. Limitations SOF
1 13. Berger agreed to partner with Weinstein to purchase the River City prapelanother

property known as 2040 Market Stréetimitations SOF { 14; Resp. Limitations SOF { 14.

* JFK LP was forme@ecember 11, 2006, to hold title to River City. The parties dispute the underlyi
motivation for creating JFK LP.
®C & W filed a ThirdParty Complaint against thipharty defendants Leifer, Haskel Kish, and JER
(Document No. 46, filed April 15, 2015). By Order dated August 25, 2016, judgment was entered in
favor of defendant/thirgharty plaintiff C& W and against thil-party defendants Leifer and Kish
pursuant to Federal Rule of Civil Procedure 54(b).
® The parties dispute the specific nature of the relationship betweentwifeimsd Leifer. Limitations
SOF 1 9; Resp. Limitations SOF 1 9.
" The parties dispute whether the 2040 Market Street property is atrighiglitigation.
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According toBerger “hebelieved he was entering into a consortium” with Weinstein and others
“to invest in the entities that were acquiring the properti&e%p Limitations SOF 14

With respect to plaintif’ investments in River City, the first funds were sent by plaintiff
Kilbride at the instructionfoBerger on December 18, 2006imitations SOF  16; Resp.
Limitations SOF § 16Kilbri de,an entityincorporated under the laws of Gibraltar, is owned by
a discretionary familyrustestablished by Berger’s fatherow-deceasedStandingSOF { 2;
PCSF Limitations Y 11Berger is a potential beneficiary of the trust. The parties dispute
whether Bergehas any other legal relationship with Kilbride, althotiggy agree that Berger is
not a director of Kilbride. Standing SOF fR&sp.Standing SOF | 2.

Kilbride sent $12 million to Montgomery Abstracttite companywhich held funds
used byJFK LP to purchase of the River City propertymitations SOFY 17 Resp Limitations
SOFT 17 Limitations SOF, Ex. B10. The $12 million was used to purchaseRheer City
property from R&F Penn, together with funds from other soutdes.

Weinstein therfalsely represeetto Berger thaadditional funds were needed to pay off
a preexisting mortgage on the property, and pay closing costs that were higherpbatedx
Limitations SOF { 16; Respimitations SOF q 18 At Berger’s instrutton, Ardenlink,
Towerstates, and Bergfelsentadditional funds to Pine Projects LLC, an entity that was,
unbeknownst to Berger, controlled by Weinstdiimitations SOF {1 1:20; RespLimitations
SOF 11 120.

On January 8, 200pjaintiff Ardenlink sent $6 million and plaintiff Towerstates sent $4

million by wire transfer to Pine Projects LLQCimitations SOF 1 1:20; RespLimitations

® The parties dispute whether JFK GP or JFK LP closed on the purchase dEiRifieom R&F Penn.
Limitations SOF { 17; Resp. Limitations SOF  17.
S



SOF 11 120; Limitations SOFEXx. D-52, D-57. Ardenlink is a United Kingdom corporation
created by BergerStanding SOF { 4; Resp. Standing SOF 1 4. Bengewife Pessie Berger,
and their sorisetzel Bergeare Ardenlink’s directorsld. The parties disputghetherArdenlink
was “operated for charitable purposes” or is a for-profit company whose ‘qaodit
subsequently used for charitable purpdséd. Towerstates is a United Kingdom corporation
started by Berger and Pessie Berger to conduct real estate business ineitié&ligdom.
StandingSOF | 5 Berger, Pessie Berger, and Getzel Berger are Towerstates’ dirédtors.

Both Ardenlink and Towerstates sent the funds “on behalf’ of plaintiff Busyskeply
Standing Mot., Ex. D-49. Busystore is a United Kingdom company formed by Berjbisan
wife Pessie Berger to conduct real eshatsiness. StandirfgOF 3 Berger, Pessie Berger,
and their son, Getzel Berger, are the directors of Busystbr&usystore is currently in
liquidation. Id.

On January 19, 2007, plaintiff Bergfeld sent $5 milliorPine Projects LLC
Limitations SOF, Ex. D-62.Bergfeld is United Kingdom company that conducts real estate
business in the United Kingdom. Standing SOF § 6. Berger is one of nine directorgfefdBer
Id. The other directors are several of his brothers, sisters, and siblilags- Id.

Berger discovered in February 2007 that the money sent by Kilbride to Montgomery
Abstracthad been used in a manner other than that represented by Weinstein to Berger, and that
Weinstein had mappropriated the funds sdntPine Projectdy Ardenlink, Towerstates, and
Bergfeld. Limitations SOF  21; Resp. Limitations SOF § 21 May 2007,Weinstein

defaulted under the December 2006 NomiAAgeeemers. Limitations SOF 22



1. PROCEDURAL HISTORY

This case is the fourth civil action filed by Berger and/or the entity plaatifing from
the failed River City development project. On March 13, 2007, Berger filed CitrdrAblo.
07-994 (‘Berger I) in the United States District Court fthre Eastern District of Pennsylvania
against Weinstein, Chawla, Anthony Agiripoufb8040 Market Associates LP, JFK, UBS Real
Estate Securitiesnt.,Mark Sahaya, Pine Projects, Montgomery Abstract,\&#d®PC. On June
20, 2008, during litigation iBerger | the entity plaintiffs assigned their claims to Berger.
Berger | Mem. & Order dated Aug. 6, 200Bgrger | Document No. 330) at 7 n.RIs.’
Statement of Material Fact @pp. Mot. Summ. J. Standing (“PCSF Standing”), EKAX 13 at
1, 3, 5. The language of the assignment states that each plaintiff corporation:

assign[ed] Berger the entirety of whatever claims and causes of actionhrneay

against any and all of the defendants in the Litigation arising from the fatts a

circumstanceslleged in the Second Amended Complaint served by Berger in the

Litigation on May 16, 2008, including without limitation, the right to

compromise, settle or abandon such claims and causes of action.
Id. Each assignment defines “the Litigation”Bergerl. Id.

By Memorandum and Order datAdgust 6, 2008, the Court granted Berger |
defendants’ Motions for Summary Judgmetith respect tderger’s claimn the groundhat
Berger lacked Article Il standingTheBerger Icourtrejected Berger's argument that he
suffered an injuryn-fact because the funds sent by the companies were loans “for which he was
personally liable.”Berger | Mem. & Order dated Aug. 6, 2008, at 6. With respect to the
existence of the loans, the Coooncluded that Bergehas not met his burden of proving that

such loans exists or, even if those loans did exist, that repayment was required/with an

imminenceg’ anddiscussed the lack of evidence with respect to the nature of the funds, beyond

° Anthony Agiripoulos was Weinstein’s attorney. Standing SOF, Ex. 19 11 17, 19.
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Berger’s seHlserving statements that the funds were lo&erger | Mem. & Order dated Aug.

6, 2008, at 6-10TheBerger Icourt also ruledhat the assignments by the entity plaintiffs could
not confer standing in #t case on the ground that “standing maxgst from the commencement
of litigation.” 1d. at 7 n.4(citation and quotation marks omitted). In so ruling, Court also noted
that the statute of limitations with respect to the claims allegBeéiiger Ihad not yet expired.

Id. at 11.

On October 9, 2009hé United States Counf Appealsfor the Third Circuit affirmedhe
District Court’sdecisionin Berger | Berger v. Weinste|r848 Fed. App’x 751, 754 (3d Cir.
2009). In doing so, the Third Circuit noted thia District Court did not consider a statement
made by James Levy, who represented Kilbatle time of th&12 million transfer, that the
$12 million was a loan frorKilbride to Berger Id. at 754 n.2.Levy’s statemenappeared to be
received by the District Court on the same day that the Order was entesedeh, “Berger did
not move for reconsideration in light of the new evidence, and therefore Levyaeathtwas
not properly part of the record in the District Court

On August 20, 2008, Bergeas assignee of the entity plaintifésd the entity plaintiffs,
with the exception of Towerstates, filed Civil Action No. 08-4(¢3erger II') in this Court
against WeinsteinrChawla, Sahaya, 2040 Market Associates, JFK, Pine Projects, and WAPC.
By Memorandum and Order dated November 10, 2008, the Court 8aygel 1l until the
Third Circuit decided Berger’s appeal of the Coustisnmary judgment ruling iBerger L In
decding to stay the case and derythe defendants’ motions to dismiss the case pending the
appeal, th&erger Il court“agree[d] with Plaintiffs that it would be manifestly unjust to dismiss
Berger II' on the groundhat if the Third Circuit #irmed the Dstrict Court’s decisiomn Berger

| and the Pennsylvania statute of limitations had run, “the Corporate Plaintiftsevatiecluded
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from bringing any claims based on Defendants’ fraud . Befger I, Mem. & Order dated
Nov. 10, 2008, at 7.

On December 18, 2008, Berger ahe entity plaintiffs filed Civil Action No. 0%861
(“Berger 1II") in this Court againsRichard ZeghibeRatriot Parking, Inc., James Rappoport,

DDI Architects, P.C., Daroff Designs, Inc., Daroff Designs Inc. H BEhitects, PC, and
Jatinder Chawla. By Order dat@dtober 26, 200Berger llwas consolidatedith Berger 1|
(post-consolidation,Berger II/111"). OnJune 7, 201Ghe defendantsamed inBerger lll filed
motions for summary judgment, and arguatkr alia, that Bergelacked standing on the
groundthatthe assignmentsf the entity plaintiffs’ claims iBBerger Idid not include claims
against defendants who were not name8erger L Berger Ill, Document No. 124, at 3-32;
Berger Ill, Document No. 130at 811. The Court denied those Motions without opirtign
Orders dateduly 2, 2010Berger Ill, Documents Nos. 184, 189).

A jury trial washeldin Berger I/l from July 16-30, 2010. The jury returned a verdict
on July 30, 2010. In relevant part, the jury found Weinstein and Pine Projects liable for fraud
and conspiracy to defraud, Sahaya liable for fraud and conspiracy to defraud, and Ravinder
Chawla and WAPGiadble for conspiracy to defraud, and assessed compensatory damages of $33
million. Limitations SOF, ExXCW-3 at 22, 6. The remaining defendantere foundot liable
Id. at 2, 4, 6. Thecompensatordamage award was apportiorié&ao to Weinstein, 20% to Pine
Projects LLC, 5% to Chawla, and 5% to JFK LB. at 6. The jury also awarded punitive
damages of $1million against Weinstein, $50,000 against Pine Projects, and $100,000 against
Sahayald. at 7.

TheBerger II/lll cout denied the defendants’ pdsial motions. Ravinder Chawla and

WAPC appealed the denial of theirotion forjudgment as a matter of lawith respect to the
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civil conspiracy claim.Berger Ill, Mem & Order dated October 13, at 7. On January 12, 2012,
the United States Court of Appeals for thieird Circuit affirmed the District Court’mulings in
Berger 1I/1ll. Berger v. Zeghibel65 F. App’'x 174 (3d Cir. 2012).

On December 18, 2012lgintiffs filed the original Complaint in this caseBgrger 1V')
in the United States District Court for the Southern District of New YBekder 1V, Document
No. 1-1, filed Sept. 5, 2013). On February 25, 2014, plaintiffs filed an Amended Complaint,
which alleges that, as a result of fraudulent misrepresentations regarding eestrictions, the
proposal’s feasibility, and the real estate’s valugt@aintiffs invested approximately $27
million in River City from December 2006 tanuary 2007. Am. Compl. § 28y Order dated
August 28, 2013, thBistrict Court for theéSouthern District of New York granted defendants’
Motion to Transfer this case from the Southern District of New York to this Coustgmirto
28 U.S.C. § 1404(a).

On September 19, 2018, & W filed aMotion to DismisgBerger 1V, Document No. 5)
on the groundhat the Amended Complaint failed to state a claim of fraudulent mesemiation
against C & W.In their Response, plaintifigated that they “agree[d] with & W that the
substantive law of Pennsylvania governs Plaintiffs’ claims and that themtiewf fraud are set
forth in Gibbs v. Ernst 647 A.2d 882, 889 (1994). Resp. C & W Mot. Dismiss éd&ger 1V,
Document No. 22, filed Oct. 7, 2013). By Memorandum and Order dated June 25, 2014, this
Court denied C & W’s Motion. In discussing the elements of a claim for fraudulent
misrepresentation, the Court noted that “[tlhe parties agree, and the Court concledes, tha
pursuant to New York choice-of-law principles, Pennsylvania law governs tlus doe to the
fact that the locus of the tort is in Philadelphia and that prohibitions on fraud are conduct-

regulating.” Berger IV, Mem. & Order dated June 25, 2014, at 6 n.4.
10



Presently before the Court are defendah#t Motions for Summary Judgment, filed on
April 17, 2017. Plaintiffs filed their Responses on May 24, 2017. The Joint Motions are thus
ripe for review.

V. APPLICABLE LAW

A motion for summary judgment suld be granted if “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(agee Celotex Corp. v. Catrett77 U.S. 317, 322-23 (1986). A factis
material when it “might déct the outcome of the suit under the governing lanterson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A dispute is genuine “if the evidence is such that
a reasonable jury could return a verdict for the nonmoving paidy." The Court’s roleat the
summary judgment stage “is not . . . to weigh the evidence and determine the trutimafténe
but to determine whether . . . there is sufficient evidence favoring the nonmovingopayify
to return a verdict for that partyfd. at 249. In making this determination, “the court is required
to examine the evidence of record in the light most favorable to the party opposmgrsum
judgment, and resolve all reasonable inferences in that party’s fabslikin v. Potter476
F.3d 180, 184 (3d Cir. 2007). The party opposing summary judgment must identify evidence
that supports each element on which it has the burden of pteddtex Corp.477 U.S. at 322.

V. DISCUSSION

A. DefendantsJoint Motion for Summary Judgment on All Claims Pursuant to
the Statute of Limitations

Defendantseek summary judgment against all plaintiffs on the grounds that their claims
are untimely under Pennsylvania’s twear statute of limitations for fraud claimg2 Pa. Stat.

and Stat. Cons. Ann. 8§ 5524(¥Yyest) For the reasons, discussed below, defendants’ Joint
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Motion for Summary Judgment on All Claims Pursuant to the Threshold Issue of the Statut
Limitations is denied.
1. Applicable Law

In cases where thdefendant hasansferred a case und& U.S.C. § 1404(a), “the
transferee coufis] obligated to apply the state law that would have been applied if there had
been no change of venueVan Dusen v. Barragk376 U.S. 612, 641 (1964). Tharties agree
that the choicef-law rules ofNew York applyto this case Limitations Mot.at 2;see Stuart v.
Am. Cyanamid Cp158 F. 3d 622, 626 (2d Cir. 1998) (“Where jurisdiction rests upon diversity
of citizenship, a federal court sitting in New York must apply the New York clufitaa~ rules
and statutes of limitations.”).

New York’s statute of limitations for claims based on fraud is “the gre&tax years
from the date the cause of action accrued or two years from the time thef plairdiscovered
the fraud, or could with reasonable diligence have discovered it.” N.Y. C.P.L.R(8 213
(McKinney 2004). “New York courts generally apply New Yarktatutes of limitations, even
when the injury giving rise to the action occurred outside New Ydstuart,158 F.3dat 627.
However this general rule

is subject to a traditional statuyoexception, New York’sborrowing’ statute,

C.P.L.R. 8 202Under C.P.L.R. 8§ 202, when a nonresident sipes a cause of

actionthat aroseutsideof New Y ork, the court must apply the shorter limitations

period, including all relevant tolling provisions, of either: (1) New York; or (2)
the state where the cause of action accrued.

It is undisputed that plaintiffs are n@sidentof New York and that thie causes of
action arose outside of New YorkVith respect to “where the cause of action accrued” under

C.P.L.R § 202, the New York Court of Appeals has stated that, in tort“faffesn an alleged
12



injury is purely economic, the place of injury usually is where the plaintiffiessand sustains
the economic impact of the lossGlobal Fin. Corp. v. Triarc Corp.715 N.E. 2d 479, 482
(N.Y. 1999).

Plaintiffs argue that their causes of action accrued in England andfait&ipbwhere the
plaintiffs reside. Like New Yd, England and Gibraltar hagex year statute of limitations for
tort claims including fraud.CompareN.Y. C.P.L.R. 8 21@) (New York),with Limitation Act
1980, c. 58 88 2, 32(1E(g), andLimitation Act 1960 c.42 pt. | 88@)(a), 32(1)(Gibraltar).
Defendantargue that Pennsylvania’s statute of limitations applies because: (1) planetiffs a
judicially estopped from arguing for a statute of limitations othan that of Pennsylvania, (2)
plaintiffs may not rely on the law of England or Gibraltar because they haverentgasonable
notice under Federal Rule of Civil Procedure 44.1, and (3) plaintiff Kilbride’s igjocyued in
Pennsylvania The Court addresses each of defendantshaegts in turn.

2. Judicial Estoppel

Defendants first argue that plaintiffs are judicially estopped from arghaignystatute
of limitationsother than that of Pennsylvamsaapplicable to this caseJudicial estoppel requires
that (1) “the party to be estopped has taken two positions that are irreconcitainyistent,”

(2) that party “changedis or her position in bad faith,” and (3) “no lesser sanction would
adequately remedy the damages done by the litigant’s miscondinece”Kane 628 F.3d 631,
638 (3d Cir. 2010).

With respect to the first requiremeanirreconcilably inconsistent positions-eféndants
contendthat plaintiffs(1) argued irBerger llthat the Pennsylvania statute of limitations applied
to their claimsand (2) greed in their Rgponse to & W’s Motion to Dismisgn this case that

the substantive law of Pennsylvania goveh&sr claims Defendantslso argue thahis Court
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alreadyconcluded that Pennsylvania law “govern[ed] the actid@etger IV, Mem. & Order
dated June 25, 2014, at 6 n‘Ahe Court rejects #seargumert.

First, plaintiffs’ position with respect to the statute of limitationBanger Ilis different
thantheir position in this casdut that is explained on the basis of the different law applicable to
each caseThe difference is not irreconcilabl&erger llwas a diversity casided in this Court.

A federal coursitting indiversity “applies the choicef-law rules of the state in which it sits.”
Frankentek Residential Systems, bhL.@uergey 15 F. Supp. 3d 574, 580 (E.D. Pa. 20t4)ng
Guaranty Trust Co. v. Yorl826 U.S. 99, 108-09 (1945)). Under Pennsylvania choitawof-
rules, the Pennsylvanigasute of limitationsapplies unless the claim accruad foreign
jurisdiction. Id. (citing Ross v. Johns-Manville Cor66 F.2d 823, 826 n.3 (3d Cir. 1985)).

For a claim that accrued a foreign jurisdiction, Pennsylvania’s borrowing statute provides that
“the limitations period . . . is either the limitations period ofjthresdiction where the claim
accrued or the Pennsylvania limitations period,” whichever is shddefciting 42 Pa. Stat. and
Cons. Stat. Ann. 8§ 5521(b))n Berger I, Pennsylvania’s twgear statute of limitationsas
deemed to bapplicable In contrast, this case is a diversity case filed in the Southern District of
New York and transferred to this Court. As a transferee court, this Court mustrep{siate

law that would have been applied if there badn no change of venuevVan Dusen376 U.S.

at 641. That rule requires the Court to apply New York’sysi&r statute of limitations for fraud
claims in this caseSee infrgpartV(A)(3).

Secondplaintiffs’ agreementhat Pennsylvania substantive law appleetheir claims in
this caseand this Court’s rulingp that effectjs not inconsistent with plaintiffirgument that
England and/or Gibraltar’s siear statute of limitations applies to their claimshis case In

responding to defenda@t& W’s Motion to Dismisdor failure to state a claipplaintiffs agreed
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that Pennsylvania substantive law governed their clairtitgs case Resp. C &V Mot. Dismiss
at 9 NeitherC & W nor plaintiffs providedany briefingor argumentn the applicable statuté
limitationsat that stage of the proceedsnd he Court’s statement thatPennsylvania law
governshe claims in this cas#ue to the fact that the locus of the tort is in Philadelphia and that
prohibitions on fraud are conductgulating applies to the substantive lag@verning the case,
not the statute of limitationdBerger IV, Mem. & Order dated June 25, 2016, at 6 n.4.
Importanty, New York’s statute of limitations analysis differs from its substantivelicof-
law determinatiom:’ The“interestanalysis” analysis applied to the substantive corfifdaw
determination is irrelevant to the statute of limitations determinat@® Bank Brussels
Lambert v. Credit Lyonnais (Suisse) $No. 93 CIV. 6876(LMM), 2001 WL 492363, at *
(S.D.N.Y. May 9, 2001) (citingslobal Fin. Corp. v. Triarc Corp.93 N.Y.2d 525, 528 (N.Y. Ct.
App. 1999).

Furthermorecontraryto defendants’ assertion, plaintifisgreementhat Pennsylvania
substantive law applidgs the case does not cover the law applicablbe statute of limitations

SeeStanding Mot. at 13Defendants argue that “substantive law includes the stattute

1% New York uses an “interest analysis” test for substantive clufitaav determinations for tort claims,
including fraud. San Diego Cty. Employees Retirement Ass’'n v. Maptd@sF. Supp. 2d 104,
124 (S.D.N.Y. 2010). The interest analysis gives “controlling effetttetdaw of the jurisdiction which,
because of its relationship or contact with the occurrence or the partigbelgreatest concern with the
specific issueaised in the litigation.”ld. Generally, “when the law is one which regulates conduct, the
law of the jurisdiction where the tort occurred will generally afiy@gause that jurisdiction has the
greatest interest in regulating behavior within its bortieig. This differs from the determination of
“accrual” for statute of limitations purposeSee Global Fin. Corp. v. Triarc Cor®3 N.Y.2d at 528-30.
While the locus of fraud claim for the purposes of the interest anadysssially where the plaifitis
located, as it is for the statute of limitations analysis, in cases wieeirguhy “has occurred in locations
with only limited connection to the conduct at issue [and] a substantiampofithe fraudulent conduct
has occurred in another locus . . . . the plaintiffs' location is not a dispdaittee, and other occurrences
and contacts within each jurisdiction that relate to the conflict of law@rmpriately
considered.”Maounis 749 F. Supp. 2d at 125 (concluding that forum with the wo=irrences and
contacts to the torts at issue had “the greatest interest in applyiagy its | to serve as a check against
such misconduct’) In this case, plaintiffs reside in England and Gibraltar, but the magdrihe
allegedly tortious conduct occurred in Pennsylvania.
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limitations,” on the ground that “[o]therwise, a federal court sitting in ditxeveduld not be
required to apply those rulesld. (citing In re TMI Litig., 89 F.3d 1106, 1112 (3d Cir. 1997);
Jawarorwski v. Ciasulli Eyeglasse$90 F. 3d 331 (citingrie RR. Co. v. Tompkin804 U.S. 64
(1938)). However, “what is substantive underHnie doctrine and what is substantive for the
purposes of conflict of lawdietween statesre not equivalentSee Sun Oil Co. v. Wortman
486 U.S. 717, 726 (198&iting Guaranty Trust326 U.S. at 108)). The Supreme Court has
held that, with respect to conflict of lalwetween two states, a statayrconsider its statute of
limitations procedural and apply it even where the substantive law of another state governs the
claims. Id. Thus, while the statute of limitations is “substantive” for purposésief that rule
is inapplicable to the confliaf laws issue presented with respect to a determination of which
statute of limitations to apply

The Court concludes that plaintiffs have not taken “irreconcilably inconsistent positions
with respect to this issue. Thus, the Court does not address defendants’ argurheetpedt to
the other elements qidicial estoppel.

3. Federal Rule of Civil Procedure 44.1

Defendantsiextargue that plaintiffeannot rely orthe law of England and/@sibraltar
with respect tahe staute of limitationsbecause plaintiffs did not give notice of their intent to
rely on foreign law as required by Federal Rule of Civil Procedure 44.1. In reparaniRule
44.1 provides that “[a] party who intends to raise an issue about a foreign country’s law mus
give notice by a pleading or other writing.” Rule 44.1 does not require that the notieeéngi
the pleadings and “does not attempt to set any definite limit on the party’s tigigifg notice
of an issue of foreign law,” but requirtgsat the “notice is reasonabllel-ed. R. Civ. P. 44.1,

advisorycommittee noteslf a district ourt concludes that plaintiffs did not provide reasonable
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notice of their intent to rely on foreign lawypically applies the law of the forunClarkson
Co. v. Shaheer660 F.2d 506, 512 n.4 (2d Cir. 1981) (approving district court’s use of New
York law where parties gave no notice of intent to assert applicable foagiyrsée alsdBel
RayCo., Inc.v. Chemrite (PTY) Ltd.181 F.3d 435 (3d Cir. 1999).

In this case, the Court concludes that New York’sysiar statute of limitations applies.
Thus, the Court need not determine whether plaintiffs provided reasonable notice porsuant
Rule 44.1.As set forthsuprain partV(A)(1), the applicable statute of limitations is determined
by applying the law of New York because this action was initiated in New Ydmkler New
York law, the statute of limitations for a noasident’s cause of action that arose outside of New
York is New York’s statute of limitations or the statute of limitations of the placeenthe
cause of action accrued, whichever is shor&uart,158 F.3dat 627. The place of accrual for
an economic injury is where “th@aintiff resides and sustains the economic impact of the loss.”
Global Fin. Corp, 715 N.E. 2cht 482. In this case, plaintiffseside inEngland and Gibraltar,
and the staites of limitations for fraud claims in England and Gibraltar are six y&&sause
the statutsof limitations ofEngland and Gibraltar are not shorter than New Yoskatute of
limitations the Courdetermineshat New York’s sixyear statute of limitations applies.

4. Plaintiff Kilbride’s Place of hjury

Defendants’ finaargumentvith respect to the statute of limitatiorsstha plaintiff
Kilbride’s injury accrued in Pennsylvania aiscbarred byPennsylvania’$wo-yearstatute
limitations. Defendants argue thKilbride’s injury did not occur when Kbride sent funds to
Weinstein, as plaintiffs allege, because Weinstsied the $12 million to purchase an option to
acquire title to the River Citynoperty. ReplyLimitationsMot. at 14-15. Rather defendants

contend Kilbride was injured when it lost iiaterest in the River Citpropertyas a result of
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Weinstein’s failureo make the required payments under the Nominee Agreement on May 15,
2007. Id. at 15. Continuing, defendants argue that, under New YorK'tdains deriving from
a failure to make payments required by a contract accrue ‘when payments areeat thad
contractuallyagreed upon location,” and that location was in Pennsylvddiat 16 (citing
Bank of Bostomnt’l of Miami v. Tefel 626 F. Supp. 314, 317 (E.D.N.Y 1986), &mwyder v.
Madera Broad., Ing 872 F. Supp. 1191, 1196-97 (E.D.N.Y. 1995)).

The Court rejec this argumentKilbride’s claims sound in tort and in fraud, not in
contract. Plaintiffs assert that, had & W not fraudulently misrepresented the valu¢hafRiver
City development and/or had Blank Rome’s and Cozen’s employee not conspired to defraud or
aided and abettetie fraud, they would not have invested in the River City development project.
As stated above, for the purposes of New York’s borrowing stah@@lace of accrual for an
economic injury is where “thelaintiff resides and sustains the economic impact of the loss.”
Global Fin. Corp, 715 N.E. 2cht 482. Therdore, Kilbride’s place of injury was Gibr#dr, its
place of incorporation. Furthehe cases cited by defendants are inappedleyinvolve two
parties toa contractvith claims arisingrom one party’s failure to pay the othmarty. See
Snyder872 F. Supp. at 1193gefe| 626 F. Supp. at 315. That is not the igsesentedn this
case.

5. Conclusion -Statute of Limitations

For all of the foregoing reasons, defendants’ Join Motion for Summary Judgment on All

Claims Pursuant to the Statute of Limitations is denied. The Court determine® thiatydar

statute of limitations of New York applies to this case.
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B. Defendants’ Joint Motion for Summary Judgmasto the Claims of
Plaintiffs Berish Berger, Ardenlink Limited, addwerstates Limited for
Lack of Subject-Matter Jurisdiction Based Upon Want of Standing

Defendants seek summary judgment against Berger, Ardenlink, and Towerstties
grounds that there is no evidence that these three plaintiffs personallydaffeaem or loss and
accordinglythey lack standing under Article Ill. For the reasons discussed below, dendant
Joint Motion for Summary Judgment as to the Claims of Berish Berger, Arkémtited, and
Towerstates Limited for Lack of Subjeltatter Jursdiction Based Upon Want of Standing is
granted.

1. Applicable Law

In order forafederal court to have jurisdiction over a claim, the plaintiff must have
standing under Atrticle Il of the United States Constitutibojan v. Defenders of Wildlif&04
U.S.555, 560 (1992). Constitutional standing requires(thiaheplaintiff suffered ‘an ‘injury
in fact—an invasion of a legally protected interest which is (a) concrete and parzedland
(b) actual or imminentot conjectural or hypothetical(2) “there must be a causal connection
between the injury and the conduct complainediad,™the injury must be fairly traceable to the
challenged action of the defendarand (3) “it must be likely, as opposed to merely speculative,
that the injury willbe redressed by a favorable decisioll’at 560-61 (citations and quotation
marks omitted).

“Theparty invoking federal jurisdiction bears the burden of establishing” eachrdleime
standing “in the same way as any other matter on which the plaintiff bedosriden of proof,

i.e., with the manner and degree of evidence required at the successive stagitsgatitre”
Id. at 561. Thus, at summary judgmeéthe plaintiff must raise genuine issue of material fact

as to whether the requisite standing elements are satisfedgss 4 All, Inc. v. Boardwalk
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Regency CorpCivil Action Nos. 08-3817 (RMB/JS), 08-4679 (RMB/JS), 2010 WL 4860565, at
*3 (D.N.J. Nov. 23, 2010) (citinGelotexCorp. v. Catrett477 U.S. 317, 322 (1986)).

Defendants argue thBerger, Ardenlink, and Towerstates did not camy of thefunds
at issue thatvereultimately misappropriated by Weinsteiithe Court agrees, and thus
concludes that they lack standing.

2. Berger

With respect to Bergedefendants argue that ded not own any of the funds at issue
that were ultimately misappropriated by Weinstdtirst, theyargue that Berger is collaterally
estopped from arguing that $12 millisant byKilbride to Montgomery Abstract was a loan to
him andthatthere is no evidence that this money was a loan. Second, they argritizat
plaintiffs did not assign tBerger their claims against defendants in this.case

In their Response, plaintiffs raise four theories of standing with respect to B&ger
Berger is not estopped from arguing that the maesy byKilbride was a loarto him and he
has producedvidence that it was a loan) Berger has standing as an implied agent of the
entity plaintiffs (c) Bergerhas standing as a membéiagoint venturewith the entity plaintiffs
and (d) the assignmerits Bergerby the entity plaintiffsduringBerger lincluded their claims
against the defendants in this case. The Gualdtesses each of plaintiffs’ argumentth
respect tdBerger’'sstanding in turn.

a. Issue [Peclusion

In an effort to show that Berger has standinginpiffs first argue that Berger suffered an
injury-in-fact because the $12 million sent by Kilbride to Montgon#dsgtract was a loan for
which Bergerwaspersonally liable to Kilbride. Defendants respdmat plaintiffs areprecluded

from arguing that the funds sent by Kilbride were a loan to Berger beiteaBerger Icourt
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determinedhat the funds were not a loamhis Court must novdetermine whether that ruling
by theBerger Icourt should be given preclusive effect in this case.

The preclusive effect of a final judgment is determined by theafglicable tahe court
which enterd the judgment. Under both Pennsylvania law and federal'ltive, party seeking
to apply issue preclusion has the burden to show that:

(1) the identical issue was decided in prior adjudication; (2) there was a finadgatign

the merits; (3) the party against whom the bar is asserted was a partyiaityrwith a

party to the prior adjudication; and (4) the party against whom this baserted had a
full and fair opportunity to litigate the issue in question.

Alevras v. Tacopina226 F. App’x 222, 227-28 (3d Cir. 200(¢jting Bd. of Trs. of Trucking
Emp of N.Jersey Welfare Fund, Inc. v. Cent@83 F.2d 495, 505 (3d Cir. 1992¢e also

Office of Disciplinary Counsel v. Kieseweit809 A.2d 47, 50-51 (Pa. 2005). The issue must
have been “actually raised, considered, and decided in a manner necessary to the prior
judgment.” Id. (citing McCord v. Bailey636 F.2d 606, 609 (D.C. Cir. 19803ge also
Kiesewetter899 A.2dat 51 (listing as fifth requiremerfor preclusiorthat the determination be
“essential to the judgment”)The claims in the two separate actions need not be identical;
“rather, identical factual or legal issues may be material to both actionsf évewlaims they
support are somewhat differentld. at 228 (citingwitkowski v. Welchl73 F.3d 192, 203 (3d

Cir. 1999)).

' The parties did not brief whether the standard for the preclusive effadinal judgment by a federal
court sitting in diversity applying Article Ill standing requirementéeds from the standard for the
preclusive eféct of a prior judgment by a federal court applying substantive state kagh is
determined by “the law that would be applied by state courts in the Statechntiv federal diversity
court sits.” Semtek Int’l, Inc. v. Lockheed Martin Cqrp31 U.S. 497, 508 (2001). The preclusive effect
of a prior finaljudgment by federal court ruling on a federal question is determined bylfiedera
Alevras 226 F. App’x at 227 (citin@urdy v. Zeldes337 F.3d 253, 258 n.5 (2d Cir. 2008¢ also
Charles Ala Wright & Arthur R. Miller, Federal Practice and Procedure § 4472 (2d ed. 2002)).
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In Berger | the Court grantedefendantsmotion for summary judgment after
concluding that Berger, the sole plaintiff, did not have standing on the ground Berger did not
provide sufficient evidence that the funds provided by the corporations, includinglEjibere
loans to him, and, “even if those loans did exist, that repayment was required with any
imminence.” Berger | Mem. & Order dated Aug. 6, 2008, at 6+Flaintiffs argue thatollateral
estoppels inapplicable because there are additional facts in eviderthés case that @renot
considered irBergerl; specifically,testimonyfrom Jamed_evy, a representative of Kilbride,
that the funds sent by Kilbride were a loan to Berger, Resp. Standindcitir) PCSF
Standing 11 1-10gn affidavitfrom a representativef Cheam Directors, the company that
servedasKilbride’s directors, stating the santi@ng, id. (citing PCSF Standing, EXSTAX-16),
and defendants’ purported admission, through counsel, diwsfitigation that the funds sent
by Kilbride were a loan to Bergad. (citing PCSF Standing, EXSTAX-3).

This Court concludes that issue preclusion applies and plaintiffs are pre&laned
arguing that the money sent by Kilbride was a loan to Berfgachelemenftof collateral
estoppel is met. With respect to the first elemérd,issuen this case is identical to the issue
decided irBerger —whetherthe funds sent to Montgomery Abstract and Pine Progctise
entity plaintiffs, including Kilbride,wereloansto Berger Secondthere was a final judgment on
the meritsof thisissuein Berger | TheBerger Icourt dismissed Berger’s claims on the ground
thatBerger had not produced sufficient evidence for a reasonable jury to conclude that the
money provided by Kilbride was a loaBerger appealethat decision, and the Third Circuit
affirmed thegranting of the motion for summary judgment on the grabhatthe money was not
loaned to Berger and Berger did not have standing. TBéder,the party gainst whom the

bar is asserted, was arpy inBergerl. Finally, Berger had a full and fair opportunity to litigate
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this issue—it was raisedbriefed,consideredy the Court, and essential to granting summary
judgment inBerger | Berger | Mem. & Order dated Aug. 6, 2008, at 1 (“Because the issue of
standing is dispositive, the Court will not address Defendants’ arguments as &ritiseon
Plaintiff's claims?).

The Court rejectplaintiffs’ argumentsn opposition to the application of issue
preclusion.Plaintiffs’ argument that there is additional evidence in this case from which a
reasonable jury could conclude that a loan existed is unavailiy respect td_evy’'s and
othertestimonial evidence regarding the loan, plaintiff correctly assertshisagvidence was
not considered by the CourtBerger I Howeveras theThird Circuitnatedin Weinstein
“Berger did not move for reconsideration in light of the new evidence, and thelefors
statement was not properly part of the record in the District Court.” 348 F. Appb4at.2.
Berger’s unexplained failure to present sufficient eviden@&enger Iwith respect to the nature
of the loans or seek reconsideration of that determination does not mean that he may now
relitigate that issue in this casdie had a full and fair opportunity to present evidence that the
money was #&anin Berger Ibut did not do so.

The Court also rejects plaintiffeelated argumerthat the defendants may not argoat
issue preclusion bars Berger’s standing argument based onfeolmeilbride. Plaintiffs’
position is based on thgerger II/11l court’s denial of th&erger I/l defendants’ motionor
summary judgment which includedter alia, arguments that Berger was precluded from
relitigating theBerger Icourt’s determination that he lacked standing. Resp. StandingiMot.
22-23. But the requirements forvgig that determination iBerger I/l preclusive effect in this
case ar@mot met—defendants in this case were not paytaslarenot in privity with the parties

in Berger Il/11l. In addition, the Court notes that, while 8erger II/Ill court did not issue an

23



opinionat thesummary judgmergtage theBerger Il/1ll courtlater stated, in denying a motion
for judgment as a matter of law, thBerger’'s standing derivesolely from these assignments.”
Berger Ill, Mem. & Order dated October 13, at 6. The Court discusses and rejects plaintiffs’
assignment argument below.

Because the Court concludes that issue preclusion applies to the issue of wkether t
fundssent by Kilbride were a loan to Bergéne Court does not addrabg partiesargument
with the respect to the sufficiency of teeidence presenteamh this issue.

b. Implied Agency

Second, [aintiffs argue thathe Bergeracted asn implied agenfor theentity plaintiffs
and has standing under agency principlgdader Pennsylvania law, “the three basic elements of
agency are: the manifestation by the principal that the agent shall act fah@iagent’s
acceptance of the undertaking and the understanding of the parties that the psitcipalin
control of the undertaking.Basile v. H & R Block, Inc761 A.2d 1115, 1120 (Pa. 2000An
agency relationship may be created by . . . : (1) express authority, (2) impliedtguBpr
apparent authority, and/or (4) authority by estopp®@alton v. Johnsor§6 A.3d 782, 786 (Pa.
Super. 2013).Under the Restatement (Second) of Agematyagent magssert claim against
third parties‘on his own accountivhere thethird party has committed a tort upon the agent
has “acted for the purpose of harmihg faiget’s interest” when “torbusly harnfing] the
principal or destroy[ing] his busine$sRestatement (Second) of Ager&®74(1), (2) (1957)*

Plaintiffs argue that Berger has standing because he acted as an implied agieat #ed
defendants “committed a tort upon himaated for thgurpose of harming his interéstResp.

Standing Mot. at 28It is plaintiffs’ positionthat the Court should consider the Third Circuit

2 The parties did not brief whether Pennsylvania has adopted the Restg®emnd) of Agency § 374.
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opinion inBerger 1I/1ll, quoted below, “persuasive authorityith respect to Berger’s status as
an agent.ld. at 27. In rejecting Ravinder Chawla and WAPC'’s argument that they wetecentit
to judgment as a matter of law with respect to the malice elem#rg@f/il conspiracy, the

Third Circuit stated that

Onthe record here, the jury could fairly conclude that the Chawla Appellants

acted “solely to injure” Berger and his funding sources, becaasdhe Chawla

Appellants acknowledge—the evidence was sufficient to show they intended to

injure Berger, who appeed at the River City meeting as a representative of the

Berger Entitiesindeed, the Chawla Appellants were aware that the River City

meeting would be conducted with an investor group of which Berger was a

member, and Berger testified that “it [was] untleod” he was there on “behalf

of...[his] companies” because it was “normal in real estate situations” to “invest [

] on behalf of corporations.That testimony was entirely credible, since Chawla

and Weinstein were themselves acting through surrogate bsigngties.

465 F. App’x at 18Xcitations omitted).Finally, paintiffs contendthat“[d] efendants committed
the same torts as to Berger as were committed upon the Plaintiff Entlties.”

The Court rejed this argumentRegardless of whether Berger was an agexpress,
implied, or otherwise-for the entity plaintiffs, &tus as an agent does not confer standing unless
theagent suffes apersonal harmAs stated by plaintiffs, “[dfhough § 374(1) explicitly ‘does
not prevent the agent from maintaining an action against the other on his own account,’ the
contemplated defendant’s act must be ‘otherwise a tort upon [the] adédatsthke v. Zachrifz
Nos. 252928, 25448, 2005 WL 1314203, at *2 (Mich. Ct. App. June 2, 200&ijr{g
Restatement (Second) of AgeB@&i74(1)). To the extent that plaintiffs rely dhe cited portions
of the Third Circuit holding irBerger 1l/11l to argue that Berger suffered an injury, tielance
is migplaced Although the Third Circuit concluded that there was sufficient eviderBermer

[I/1Il that RavindeChawla andVAPC intended to harm Berger, this is Betdence thaBerger

personally suffered any injury as a result of the alleged tortious conduct casieis
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Because the Court concludes that Berger does not have standing as an agent on the
ground that there is no evidence that he suffered an imjtfaet as a result afefendants’
allegedly tortious conduct, it does not address defendamsiining arguments with respect to
this issue'®

c. Joint Venture

Plaintiffs’ third argument with respect to Berger’s standing is that Berger hasgjasdi
a member of a joint venture with the entity plaintiffs.

Under Pennsylvania laW{t] he existence or non-existence of a joint venture depends
upon what the parties intended in associating togeticRoberts v. Phelpd38 A.2d 439, 443
(Pa.1958). ‘1t must arise from a contractual basisyt the contractrhay be impliedrom the
acts and conduct of the partiesd. Whether a joint venture exists “depends on the facts and the
circumstances of each particular case and no fixed naufastan be promulgated to apply
generally to all gsuations” Id. at 444. However,“certain factors are essential: (1) each party to
the venture must make a contribution, not necessarily of capital, but by wayioéseskill,
knowledge, materialsr moneyy2) profits must be shared among the par{@sthere must be a
‘joint proprietary interest and right of mutuadntrol over the subject matter’ of the
enterprise(4) usually, there is a single business transaction rather than a generaitamebus
transactiori. 1d. at 443-44.

Plaintiffs argue that threef the above factors weigh in favor of findiagpint venture
and the fourth, mutual control, is neutral. Resp. Standing Mot. aft3® Court rejects this

argumentand concludes that plaintiffs have not shown a genuine dispute of material fact wit

13|n addition to arguing that status as an agent does not confer standing, misfangize that plaintiffs
should not be able to rest on a new theory not included in the Second Amended Complaintyaslithe
have conducted discovery differently if thayekv the issue of agency was going to be raisazply
Standing Motat 1314.
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respect to the existenceajoint venture. There is no evidence of an agreeasdotprofit-
sharing or of a joint proprietary interest in the subject matter of the desggure. With respect
to profit-sharingplaintiffs argue that there is evidentteat Berger “wanted to purchase the River
City property and then sell it for a sheetrm or longterm profit” andthatthe entity plaintiffs
also sought to make agiit because Berger describgte River City projecas a “lucrative
deal.” Resp. Standing Mot. at 31 (citing PCSF Standing 11 40, #1i%.is evidence of the
parties’interest in making @rofit; it is not evidence o# profit-sharingagreement Regarding
joint proprietary interest and mutual control, plaintiffs adimétthereis insufficientevidence
from which to determine whether there was joint proprietary interest or motablcover the
subject matter of thallegedjoint venture.Id. (“[l]t is, as yet, unclear as to whether Berger and
the Plaintiff Entities had a joint proprietary interest or a right to mutual controkloggoint
venture.”). Under Pennsylvania law, “the law is clear that in order for a joint veéatooene
into existence, there must be a showing of a joint proprietary interest ard af mgutual
control of the subject matter of the enterpris@/ilkins v. Heebnei80 A.2d 1141, 114fa.
Super. 1984jemphasis omittedrollecting cases))Therefore, plaintiffs have not met their
burden of producing evidence from which a reasonable jury couldhfatdhere was a joint
venture.

Because the Court concludes thhiintiffs havenot met theiburden of producing
evidence thaBergerhas standing as member of a joint venture, it does not address defendants’

remaining arguments with respect to this istue.

% |n addition to arguing that Berger has not produced evidence of a jointeyeteéendants argue that
Berger should not be able to rest on new thepsigsh as joint venta, not included in the Second
Amended Complaint, as they would have conducted discovery differently if theyBerger would
attempt to rely on a joint venture theory with respect to standing. RepigiBg Mot. at 13-14.
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d. Assignment

Plaintiffs’ fourth argument with respect to Berger’s standing is that thenassigs from
all entity plaintiffs duringBerger lincludes the entity plaintiffs’ claims against the defendants in
this case. Defendants argue that the plain language ofsigaragnt does not includntity
plaintiffs’ claims in this case.

Each assignment states that entity plairntiffs

assign[ed] Berger the entirety of whatever claims and causes of actionhneay

against any and all of the defendants in the Litigation arising from the fatts a

circumstances alleged in the Second Amended Complaint . . . .

PCSF Standing, EXSTAX-13at1, 3, 5. Each assignment defines “the Litigation”Berger |
Id.

Plainiffs contend that the assignments should be interpreted based on the parties’ intent,
and that “the Assignments (when read as a whole) reflect a much broader intéResp
Standing Mot. at 33. Continuing, plaintiffs argue that “[g]iven the enormity of ther ity
fraud, there is no way the Plaintiff Entities could have contemplated everg actgin and
every possible defendant, when assigning their claims to BerlgerFinally, plaintiffs argue
thattheBerger 1l/1ll court denied the motions for summary judgmereénger IVl that
included the same argumernt. On this issue, defendantgaethat theBerger II/lll court’s
determination of standing with respect to thegrgsients “should be giverorprecedential or
preclusive effectbecause it was decided without opinion by the CoReply Standing Motat
7n.8.

Under Pennsylvania law, “[a]n assignment will ordinarily be construed incarooe

with the rules of construction governing contracts and the circumstances surgptlvedi
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execution of the assignment documertErhpl’rs Ins. of Wausau v. Commw. of H2ep't of
Transp, 865 A.2d 825, 831 (Pa. 2005). Under Pennsylvania law,
[clontract interpretation is a question of law that requires the court tatascer
and give effect to the intent of the contracting parties as embodied in the written
agreement. Cowstassume that a contract's language is chosen carefully and that

the parties are mindful of the meaning of the language used. When a writing is
clear and unequivocal, its meaning must be determined by its contents alone.

In re Old Summit Mfg., LLC v. Pennsummit Tubular, LEZ3 F.3d 134, 137 (3d Cir. 2008)
(citing Dep't of Transp. v. Pa. Indus. for the Blind & Handicap@26 A.2d 706, 711 (Pa.
Cmmw. Ct 2005).

A contract is ambiguous if it is reasonably susceptible of different conetrsict

and capable of being understood in more than one sense. The court, as a matter of

law, determines the existence of an ambiguity and interprets the contexeiawh

the resolution of conflicting parol evidence relevamivhat the parties intended
by the ambiguous provision is for the trier of fact.

Id. (citing Hutchison v. Sunbeam Coal Corp19 A.2d 385, 390Ra.1986).

The Court concludes that the assignments do not confer standing onwBigéngespect
to the chims against defendantsthis case. The language of the assignments isahear
unambiguous: the plaintiff corporations assigte@Berger “the entirety of whatever claim and
causes of action it may haagainst any and all of the defendants in ltitegation arising from
the facts and circumstances alleged” in the Second Amended CompBarger | PCSF
Standing, ExSTAX-13at 1, 3, 5 (emphasis addedhe assignments also clearly define “the
Litigation” asBerger | Id. The defendants in this case were not involvd8arger | and thus
the assignments do not cover the claims asserted in this case.

With respect to th8erger 1l/1ll court’sorders denyingnotions forsummary jidgment,
these aders do notesult in issue geclusion becausgefendants in this case were not parties in

Berger II/11l or in privity with the parties in those cases.
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e. Conclusion

For these reasons, defendadbint Motion for Summary Judgment for Lack of Subject-

Matter Jurisdiction Based Upon Want of Standing is granted with respect taffoBénger.
3. Ardenlink and Towerstates

The Court next addresses the question whether plaintiffs Ardenlink and Towenstates
standing. [@fendants argue that Ardenlink and Towerstdigsiot own any of the funds at issue
that were ultimately misappropriated by Weinsteéitaus€l1) the $6 million sent by Ardenlink
belonged to Busystomnd(2) the $4 million sent by Towerstates was a loan to Busystore.
Standing Mot. at 13; Reply Standing Mot. 14-16is plaintiffs’ positionthat Ardenlink and
Towerstaes have standing on the ground that the plaintiff corporations are “integrabftues
same business, operated for the benefit of the Berger family,” and that defenel&hsrar
splitting over who owned the money and who sent it.” Resp. Standingaiv@t. Plaintiffs
provide no legal basis for this position asitk to no evidence to support their assertion that the
plaintiff corporations are not separate entities but are “the same business.”

With respect to Ardenlink, the Court concludes that there is no evidence from which a
reasonable jury could conclude that the $6 million sent by Ardenlink was Ardenlink’s money
All theevidence citedby the parties supports finding that the money sent by Ardewkisk
provided by BusystoreBusystore’s accountdisclose that the money was sent by Ardenlink on
behalf of Busystore. Standil80F,Ex. 28. Ardenlink accounted for the money as sent on
behalf of BusystoreReply Standing Mot., Ex. D-49Berger, as Ardenlink’s representatiaed
as Busystore’s representatigtated that the money sent by Ardenlink was Busystore’s money.
Standing SOFEx. 12, at 18:20-20:3, 34:10-15, 36:2-14; Ex. 15, at 61:7-62:10, 71:5-72:8, 78:16-

79:20, 88:3-13.In short, here is no evidence, and plaintiffs do not argue, that the money sent by
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Ardenlink was Ardenlink’'s money. Rather, plaintiffs rdstir standing argument for Ardenlink
on the ground that the Court need not “split hairs” over which plaintiffe siaffered an injury-
in-fact. The Court rejects this argument. The Court does not have jurisdiction omgffglai
claims unlessheyhave standing under Article llLujan, 504 U.S. at 560; “standing is perhaps
the most important of the jurisdictionabatrines,”United States v. HayeS15 U.S. 737, 742
(1995).

With respect to Towerstates, the court concludes that there is no evidencehfobnaw
reasonable jury could conclude that regsent by Towerstates wasything other than a loan to
Busystore. The only evidence provided by the parties on this isasd¢alows:Towerstates
recordedhe $4 million itprovided as a loan to Busystore, Reply Standing Mot., Ex. D-49;
Busystore accounted for the money sent by Towerstates as sent “on behaly/stolée,
StandingSOF,Ex. 28, D-46;and Bergetestified as Towerstatésepresentativand Busystore’s
representativethat the money sent by Towétates was a loan to Busystds¢anding SOHEX.
14,at19:20-20:2, 32:18-33:2; Ex. 15, at 61:7-62:106615, 77:20-78:15, 87:12-88:2.

Plaintiffs do not contend that this money was not a loan,stdadrely on their argument,
unsupported by legal authority, that the relationship between the entity plagsifsh that the
Court need not determine whether each individual entity has standing. Standing Mot Res
34. While there is no other evidence with respect to this loan, such as its terms or due date
plaintiffs have the burden to show that thera genuine dispute of material fact with respect to
whether Towerstates has suffered an injarfact. Lujan, 504 U.S. at 561. Plaintiffsave
presented nevidence that the money sent by Towerstatesangihing other than a loan to
Busystore, and have presented no legal authority for the propositiorothetstates has

standing as Busystore’s creditor to sue for its debtor’s injury.
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Because the Court coludes that neither Ardenlink or Towerstates suffered an imury-
fact, Ardenlink and Towerstates do not have standing. Accordingly, defendant’s Jaom Mot
for Summary Judgment for Lack of Subject-Matter Jurisdiction Based Upon Watainafirg) is
grarted with respect to plaintiffs Ardenlink and Towerstates.

VI.  CONCLUSION

For the foregoing reasons, the Joint Motion of Defendants, Cushritéak&field of
Pennsylvania, Inc., Blank Rome LLP, and Cozen O’Connor P.C., for Summary Judgment on All
Claims Pursuant to the Threshold Issue of the Statute of Limitati@lenied The Motion By
Defendants, Blank Rome LLP, Cozen O’Connor, P.C., andrGast& Wakefield of
Pennsylvania, Inc., for Summary Judgment as to the Claims of PlaintifshBearger,

Ardenlink Limited, and Towerstates Limited for Lack of Subjelatter Jurisdiction Based Upon
Want of Standings granted.

An appropriate order follows.
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