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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PETER A. JAMES
Petitioner

V. CIVIL ACTION
NO. 13-5619
STANLEY REBERT,

York, PA D.A.; SETH WILLIAMS,
Philadelphia D.A.; THOMAS R. DECKER,
Director for Detention; JOHN DELANEY,
Ex Warden; and MICHELLE FARRELLE,
Current D.A.,

Respondents.

MEMORANDUM

SCHMEHL, J. August 13, 2014

Petitioner Peter A. James, convicted of robbery and related offenses, was
sentenced to seven to fifteen years of imprisonment and was being Geluaat
FromholdCorrectional Facility at the time he filed this petition. A further description of
the matter appears the Report and Recommendation of U.S. Magistrate Judge Timothy
R. Rice Having conducted an independent review, the Court will adopt that Report and
Recommendatioand add the following brieftatemento clarify and respond to
Petitioner’s objections.

Some of Petitioner’s objections, such as Judge' Rmestake in implying that
CurranFromholdis a city or county, are at most technical issues ofamseguence and
need nbbe addressed. Petitioner rageo issues worthy of consideration: firshether
his custody was really pursuant to his sentence, ghadrhe was stilleCurran

Fromhold andot yet physically in the state correctional system at the time of his
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petition, and second, whether he can challenge potential future detention associated with
theICE detainer lodged against him.

Judge Rice’s Report ably explains that Petitioner cannot use a 82241 petition to
challenge pretrial detention or an ICE detainer once he has been convicted and is in
custody pursuant to his senteric®ome of what Petitioner saystiis objections can be
read as an argument threg was not in fact in custody pursuant to his sentence. This
argument can be drawn frohis objection that Curran-Fromhold is not actually part of
the Pennsylvania state correctional system (it is part of the Philadelphia $ysem)
and paragraphs 11 and 12 of his objections, winighy he hasshown he was held under
the detainer rather than his sentence because he was confined atftamibold and his
social worker was trying to expedite his transéestate custodysiggestinghat he was
not yetin state custody).

However the fact that Petitioner was not yet physically held at a-satéacility
does not mean he was not yet in state custody and serving his sentence. @ocerReti
conviction and sentence were imposed, they became the basis of his custody as opposed
to pretrial detention or the ICE detainBepending on theehgth of the sentence and
some judicial discretion, criminal sentences in Pennsylvania may be servibemat ei
county prisons or state Department of Corrections facili8es42 Pa. C.S.A. 89762.

The differencen facility has no bearing on whether a prisoner is in custody pursuant to

! Judge Rice explains that the case law is cleampitittoners serving sentences cannot challenge ICE
detainers because they areustodypursuant to their sentences rather than the detaldeteenturns to
Petitioner’s attack on the allegedly segiarYork detainer and relatpdetrial detentiorand speedy trial
violations explaining that those issubs@me moot onc®etitionerwassentenced and his pretrial
detention beameposttrial, sentencdased detentioWhen Judge Ricedds that the Yorkletainetin fact

is the ICE detainein another guise, he is merely notimgadditionalreasorthat any challenge to the York
detaineffails (namely, that it is identical to the ICE detainer, which cannot beeclgeltl as already
explained) Any potentialconfusionis simply because there amsultiple reasons that being in custody
pursuant to hisentencérather than being in pretrial detention or held under a detdorestalls
Petitioner’s claims.



his sentence. Petitioner was surely accruing credit against his sentetioe feerved at
CurranFromhold, though that would be true even for time spent there prior to
sentencingSee42 Pa.C.S. 8976@onmmw. v. Domb 237 A.2d 253, 254 (Pa. Super. Ct.
1968). Federal law, which is useful as a theoretical guide even though it does not govern
Petitioner’s state senten@xpressly provides that “[a] sentence to a term of
imprisonment commences on the date the defendaateived in custody awaiting
transportation to . . . the official detention facility at which the sentence isserbed.”

18 U.S.C.A. 83585. In a somewhat analogous situation, this Court held that a petitioner
had no cognizable §2241 claim where hawansferred from a federal facility to
CurranFromhold to attend state court proceedings and then remained there for about a
month after those proceedings concludgekl ewis v. WilliamsCIV.A. 13-3433, 2013

WL 4803905 (E.D. Pa. Sept. 6, 2018)plairing that issues of transfer and particular
facilities are not habeas matter§he Court must conclude that the reason previous case
law has not directly addressed the specific question of whether a convictedhimmdt s
prisoner is in custody pursuanthis sentence before he is physically transferred to a
staterun facility is that the answer is obviously yes.

On page six of his objections, Petitioner suggests that he should nevertheless be
able to challenge the ICE detainer becdwd®abeas corpus inot limit[ed] to immediate
release from illegal custody but is available as well to attack future confihamen
obtain future releasePetitionerseems to be arguing that even if it is now too late to
challenge his prior confinement under the ICE detainer, he should be able togshalle

the ICE detainer as the source of custody he will b@amwcompletion of his sentence.



Petitioner is correct that to some extbabeas corpuzlief “is available as well
to attack future confinement and obtain fetueleases.Preiser v. Rodriguez11 U.S.

475, 487 (1973)Generally, though, “future release” freiserand related casesfers to
ahabeaghallengeo presentcustodywhenthe challenge will result not in immediate
release, but merely release eartlean would otherwise have occurr&ke d. (“So, even

if restoration of respondents’ gotide credits had merely shortened the length of their
confinement, rather than required immediate discharge from that confinemearguiise
would still have been within the corelzdbeas corpus. ..”).

In at least one case, however, the concept has been applied to allow preemptive
challenge of an immigratierelated detaineSeeAlvarez v. U.S. Dep't of Homeland Sec.
CIV.A. 06-3320 (MLC), 2006 WL 2385119 (D.N.J. Aug. 17, 2008ut the opinion in
that case focused on the more strongly custodial nature of the specific dat@see,
noting that it called for the New Jersey Department of Corrections to detairtittenpe
long enough for ICE to take custody, ratttean merely calling fothe Department to
give ICE notice of death, release, or transkere id.see alscAmenuvor v. Mazurkiewicl
457 F. App'x 92, 93 (3d Cir. 2012) (indicating that a petitioner can challenge a final order
of removal bunot a mere detainerAmenuvor v. Mazurkiewic4a94 F. App'x 198, 200
(3d Cir. 2012)agreeing that even where there was a final order of removal, a challenge
to eventual immigration custodigng before the conclusion of petitioner’s state sentence
was not prudentially ripegert. denied133 S. Ct. 1313, 185 L. Ed. 2d 194 (2018h'g
denied 133 S. Ct. 1859, 185 L. Ed. 2d 860 (2013). Here, Petitioner has not shown or

alleged that the detainer he seeks to challenge is any more custodial tharedumghst

2 The principahas also been held tover habeashallenges to detainers lodged by one state during
service of a crhinal sentence in another stes@eMokone v. Fentori710 F.2d 998, 1002 (3d Cir. 1983).



general description of detainers Judge Rice quoted froidehey opinion.See Henry v.
Chertoff 317 F. App'x 178, 179 n.1 (3d Cir. 2009).
Further,Alvarezis an unpublished 2006 opinion from the DistatNew Jersey.
The more recent and higher-authority precedehtasfry establishes the controlling law
this Court must followso Petitioner cannot challenge the ICE detainer inayaffect
him when he completes his criminal sentence because he “failesiionstrate that he
was being held pursuant to the detainer, that he was subject to a final order of,remova
even that removal proceedings had been initiated,” and therefodeadynot “in
custody” pursuant to the detainer when he filed higipeér or at the present time.
Henry, 317 F. App'x at 17%ee also Green v. Apkdib3 F. App’'x 77, 79 (3d Cir. 2005).
For these reasons, Petitioner’s objections do not dissuade the Court from adopting

Judge Rice’s Report and Recommendation.



