CLIENTRON CORP. v. DEVON IT, INC. Doc. 31

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CLIENTRON CORP., CIVIL ACTION

Plaintiff NO. 13-05634

DEVON IT, INC,,

Defendant

MEMORANDUM AND ORDER
DENYING DEFENDANT'S MOTION TO STAY PROCEEDINGS

Baylson, J. March 10, 2014
Plaintiff, Clientron Corp., a Taiwanese corporatifiled this action to enforce a foreign
arbitration award against Defendant Devon IT, Inc., a Pennsylvania corporationthender
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (commdely cal
the“NY Convention”), codified in 9 U.S.C. 88 201-208, and Pennsylvania’s Uniform Foreign
Money Judgment Recognition ACPUFMJRA”), 42 P.S. 88 22001-2200€CF 1. Pursuant to
Federal Rule of Civil Procedure 12(b)(6), Defendant has filed a Motion to Digdmiss t
enforcement complaint, arguing that it fails to state a claivaoious grounds, including that
the arbitration panel did not have authority to issue a final awa@¥ 9. In the alternative,
Defendant has requestttat theCourt stay theasewhile Defendant seeks to set aside the
arbitrationaward in goarallel proceeding currently underway in Taiw&CF9 § 13. For the
following reasons, Defendant’s Motion to Stay is denied. The Court reserves rulimg on t
remainder of Defendant’s Rule 12(b)(6) Motion pending the submission of evidencevahtele

Taiwanese law, pursuant to Rule 44.1 .
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Facts and Procedural History!

Clientron is alraiwanbased manufacturer and distributor of computer components.
Devon is annformation technology compartiiat sells computer hardware and software. In
2008, the parties entered into a Supply and Purchase Agreement (“Agreement”hin whic
Clientron agreed to manufacture and sell certain products to D&@IR1 7. Section 13.8f
the Agreement contairesdispute resolution provisiowhich stateshatdisputesetween the
partieswill be brought before the Taiwan Trafiitration Gouncil in the event that inforal
dispute resolution attempts failThe agreement also has a governing law provision, which
states that the Agreement will be construed under Taiwanesé&l@iwl at 21.

On September 13, 2012, Clientron submitted a request for arbitration toitiesé€h
Arbitration Association, alleging Devon breached its obligations under theefgnt.ECF1
8. An arbitration panel was convened on November 29, 2012hanmhttieshen engaged in
arbitration proceedingsEECF1 1 8. On August 5, 2013, the panel issued a “final award” in
favor of Clientron for US$ 6,574,456.17, as well as 5% per annum interest and arbitration costs.

ECF1909.

! These factual allegations are taken from the Complaint. They are presunted theepurpose of
evaluating Defendant’s Motion to DismisBhillips v. Cnty. of Allegheny15 F.3d 224, 228 (3d Cir. 2008).

2 The dispute resolution provision readstih:

Dispute Resolution

Parties intend that any dispute be resolved informally through good fahiatems. Any party

may initiate negotiations by written notice to the other stating the dispute d&aitses will

jointly define the disputeral propose a remedy. If this process does not resolve the dispute, then
either party may escalate the problem to senior management.

Any dispute remaining after resolution efforts above relating to thisekgent shall be resolved

in the Taiwan trade arpation council and if this still not resolves the dispute then the problem
finally has to be escalated to an appropriate court of law in Taipei, Taiwfingodetermination.

ECF1 at 21 (grammatical errors in original).



On September 25, 2013, Clientron initiated this action to enforce the Taiwanese
arbitrationaward againdDevon. ECF1. After the parties filed their Motion to Dismiss
briefing, ECF9, 11, 12, 17, the Court held a hearing on January 28, 2014 to entertain arguments
about whether to grant Defendant’s Motion to SBBZF 25 (transcript of heang).

At the hearingthe Court posed four questions to the parties:

Question 1lis the arbitration decision issued pursuant to 8§ b8iBe Agreemenbinding on the
parties and what is required to make that determination;

Question 2what is the natre of the proceeding in Taiwan initiated by Devon and how long will
it take;

Question 3: should the Court proceed under Rule 44.1 in making a review of Taiwanese law or
should it stay the proceeding pending the results from the Taiwan andrt

Question 4: if the Court were to issue a stay, should it require Devon to post a s@scheede
ECF25 at 4-5.

As to question 1, Clientron argued that the award is binding on Devon and that this Court
was collaterally estopped from hearing some of Devon’s arguments becausadiaseady
been made before the arbitration triburaCF25 at 6. Devon argued that the award was not
binding because the arbitration panel’s decision is not final under § 13.3. Devon also
acknowledged that in order pwevail on its Motion to Dismisi$ would have to present evidence
that Taiwanese law supported its interpretatiof ©8.3. ECF25 at 17-18. Clientron had
already implicitly recognized the need to provide evidence of relevant Taiwaneseda
included an affidavit from a Taiwanese legal expert in its Response in oppasitienNlotion
to Dismiss.ECF11-2.

As to question 2he parties described the nature of the proceeding in Taiviagy
representethat Taiwanese law does not permit an appeal of an arbitration aveanlg tha a

party may initiate what United States jurisprudemeght regard as aotlateral attack to set



aside the award-and that such a proceeding had been initiated by Dez@#:25 at 7, 20.
Clientronfurther represented thtéite Taiwanproceeding could take as long as three yelaG-
25 at 10.

As to question 3, botpartiesagreedhat the Court had the authority to stay thse
under the NY Convention, but Clientron suggested that the Court did not have power to stay the
proceeding under § 7 of PUFMJRAECF25 at 11. The parties indicated that the relevant
standard to determine whether a stay should be granted under the NY Convention comes from
the sixfactor test irEuropcar Italia, S.p.A. v. Maiellano Tours, Iné56 F.3d 310 (2d Cir.
1998),andJorf Lasfar Energy Co., S.C.A. v. AMCI Exp. Coase No. 08v-0423, 2005 WL
3533128 (W.D. Pa. Dec. 22, 200BCF25 at 12, 22.

Clientron argued against a stay, noting that (1) the objective of arbititmavoid
lengthy litigation; (2) federal courts should proceed with the recognition @ffoawards in the
interests of international comity; and @)y additional delay would prejudice Clientron.
Specifically,Clientron asserted that Devon had alreadg soé products made up of Clientron
components that Devon claims were defective to a downstream vendor and is #uirsgliigth
the money it owes Clientron. In Clientron’s view, any continued delay in this postiaidy
prejudicest. ECFat 1316. Devon, on the other haratgued that a stay was appropriate to

preserve judicial resources beca(fea Taiwanese court i the process akviewing the exact

3 Section 7 of the PUFMJRAeads:

If the defendant satisfies the court either than an appeal is pending loe thantitled and intends
to appeal from the foreign judgment, the court may stay the proceeuditilghe appeal has been
determined or until the expiration of a perimfdtime sufficient to enable the defendant to
prosecute the appeal.

42 P.S. § 22007. According to Clientron, because Taiwan law does not allawapp@al of an arbitration award,
the Court has no power to issue a stay under § 7 of the PUFM&BRA.25 at 11. Devon contends that, because
Taiwanese law permits a collateral attack as the only means by whichestamgrbitration award, the collateral
attack should be considered an appeal for the purposes of issuing a staheirigFMIRA.ECF 25 at 29.
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same issues raised before this Co{@}Taiwanese courts haggeater expeide in applying
Taiwanese law; and (3) continuation of the present proceedings runs the risk akteobns
judgments.ECF25 at 21-23.

As to question 4, Clientron argued that a stay must be accompanied by Devongosting
supersedeas bond of approximately $8,000,I0F 25 at 13-16. Devon argued that it may
have to post a surety in the Taiwanese court and that posting double surety would be unfair.
Devon, however, was unsure what amount, if any, it would have to BG$t25 at 24-25.

At the end of the hearing, the Court posed two questions of law to the parties and
requested that they file their answers in writing
Question 1: If Devon loses its action to set aside the arbitration award in Taiadd,the
District Court have a dutlp make some inquiry or take evidence as to the enforceability of the

arbitration award, or could the District Court rely on the Taiwanese decision?

Question 2: Can Devon post a bond in the amount of $7,000,000 if the District Court decides that
it is going to grant atay conditional on bond?

Question 1 related to the Court’s concern about needless delay. That is, if Devon would
be able to raise the same issues regardless of the outcome of the Taiwanese, lifdhere
any benefit idelayingaddresing Devons argument® In its response, Devon asserted that it
would be able to raise its arguments before the Court, even if it lost in TaBZH26 at 3.

The Court therefore observes that Devon refuses to be bound by the proceedings infTaiwan i
their outcome is unfavorable to Devon’s position.

As to Question 2, Devon refused to answer the Court’s question about whether it was
financially capable of posting a bond. Instead, Devon argued it would be fundamentaily unfa
for the Court to require it to post a bond and that it was therefore unwilling to deCs@26 at
5. From its failure to respond to the Court’s question, the Court infers that Defendant eit

cannot or will not post a bond.



. Jurisdiction

Because Clientron seeks enforcement of its foreign arbitration award under the NY
Convention, federal jurisdiction exists under 9 U.S.C. § 203. Additionally, because Devon is a
Pennsylvania corporation with its principal place of business in King of Prussiasyvania,
and Clientron is a Taiwanese corporation with its principal place of busineswimaigei City,
Taiwan,and because the amount in question exceeds $75&fd€ral diversity jurisdiction
exists as to Clientron’s PFUMJRA claim under 28 U.S.C. § 1332.
[I. Propriety of Issuing a Stay under the NY Convention

A. Legal Standard

As a genal mattera court’s “power to stay proceedings is incidental to the power
inherent in every court to control the disposition of the causes on its docket with economy of
time and effort for itself, for counsel, and for litigantd.andis v. N. Am. Cp299 U.S. 248,
254-55 (1936). Accordingly, a court may “[i]n the exercise of its sound discretion . . . hold one
lawsuit in abeyance to abide the outcome of another which may substantialiyt affdae
dispositive of the issues.Bechtel Corp. v. Local 21544 F.2d 1207, 1215 (3d Cir.1978nh
the context of confirming a foreign arbitration award, the NY Convention complemdrgsict
court’'sinherent power by expressly conferring discretion on a costatenforcement of a
foreign arbitratioraward pending the outcome of an applicatiorsét aside the award before a
court of the country in which the award was made:

If the application for the setting aside or suspension of the award has been made
to a competent authority referred to in articld (€)' the authority before

* Article V(1)(e) of the NY Convention provides:

Recognition and enforcement of the award may be refused, at the recghespaity against
whom it is invoked, only if that party furnishes to the competent aitghehere the recognition
andenforcement is sought, proof that:



which the award is sought to be relied upon many, if it considers it proper,

adjourn the decision on the enforcement of the award and may also, on the

application of the party claiming enforcement of the award, order the other party

to give suitable security.

Article VI, NY Convention;see9 U.S.C. 8 207 (“The Court shall confirm the award unless it
finds one of the grounds for refusal or deferral of recognition or enforcementaf/éne
specified in the [NY] Conventiaf).

Although a district court has the power to stay enforcement proceedings und&t the
Convention, whether a court should exercise that power is another question ethirghy is
not a matter of right, even if irreparable injury might otherwise result. Ittsadsan exercise of
judicial discretion and the propriety of its issue is dependent upon the circumsibtiees
particular case.Nken v. Holder556 U.S. 418, 433-34 (2009) (citations, internal quotation
marks, and original alterations omittedge also Telcordia Tech Inc. v. Telkom SA, 1488
F.3d 172, 177 (3d Cir. 2006) (“[I]n light of the permissive language of Article VI of the
Convention and a district court's general discretion in managing its own caseloadzarke
docket, . . . the proper standard for reviewing a district court's decision whetheyumasljfor
abuse of discretion.” (quotinguropcar Italia, 156 F.3d at 316-17). When consideyia stay of
a proceeding to enforce a foreign arbitration award, a district court must theidpllowing

factors:

(1) the general objectives of arbitratiethe expeditious resolution of disputes
and the avoidance of protracted and expensive litigation;

(2) the status of the foreign proceedings and the estimated time for those
proceedings to be resolved;

(3) whether the award sought to be enforced will receive greater scruthgy in
foreign proceedings under a less deferential standard of review;

(e) The award has not yet become binding on the parties, or has beeneset asgpended by a
competent authority of the country in which, or under the law of whiel atlvard was made.
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(4) the characteristics of the foreign proceedings including (i) whethgmibiee
brought to enforce an award (which would tend to weigh in favor of a stay) or
to set the award aside (which would tend to weigh in favor of enforcement);
(i) whether they wer@nitiated before the underlying enforcement proceeding
SO as to raise concerns of international comity; (iii) whether they were
initiated by the party now seeking to enforce the award in federal court; and
(iv) whether they were initiated under circumstances indicating an intent to
hinder or delay resolution of the dispute;

(5) a balance of the possible hardships to each of the parties, keeping in mind that
if enforcement is postponed under Article VI of the Convention, the party
seeking enforcement maycesve “suitable security” and that, under Article V
of the Convention, an award should not be enforced if it is set aside or
suspended in the originating country; and

(6) any other circumstances that could tend to shift the balance in favor of or
againstadjournment.

Europcar Italia,156 F.3dat 317-18(internal citations omittedsee alsdorf Lasfar Energy Co.,
2005 WL 3533128, at *2-3 (applyirtfuropcar Italiafactors).

B. Discussion

Applying these factors, the Court finds that a stay is not warrafiest, the general
objectives of arbitration favatenying a stay. Parties agree to arbitration to avoid litigation and
to speedily resolve disputes. Moreover, it is the policy of the United Stdtesliate the
resolution of disputes through arbitration. This policy is even stronger in the tideaha
context. China Minmetals Materials Import and Export GoChi Mei Corp, 334 F.3d 274, 287
(3d Cir. 2003) (acknowledging a greater presumption in favor of arbitration proceadthgs i
international context). The principailirpose for acceding the NY Convention was to
“encourage the recognition and enforcement of commercial arbitration agreseim
international contracts and to unify the standards by which agreementdrat@drie observed

and arbitral awards are enforced in the sigryatountries.”Scherk v. Albert&Culver Co. 417



U.S. 506, 520 n.15 (1974). The United States policy favoring the enforceniergigh
arbitration awards therefore weighs against granting a stay.

Second, the proceedings in Taiwan are on-going. Clientron has represented, with no
disputefrom Devon, that it will take approximately three years for the Taiwaltession to
fully run its course. The timing of the proceedings does not greatly sway the Cears®on
one way or another. If the stay were granted and Devon lost the case in Taawam has
indicated that it would not be bound by the Taiwanese decision and thus would bring a ehalleng
to the enforcement of the award in the United Staiéss Court would have a duty to perform
an indepadent review of the award based on any of the defenses available under ArfitleeV o
NY Convention> China Minmetals334 F.3d at 283 (noting that a court shall confirm the award
unless it finds one of the grounds enumerated in Article V). Thus, whether the Catsttigea
stay or not, at some point Devon will make the arguments it has brought in its Mobantiss
before the Court. Thi€ourt therefore concludes that a stay will merely delay the use of judicial
resources, not conservhem.

Third, there is no evidence that the Taiwanese court will fail to adequately rénaew
arbitration award. The parties have not provided any evidence concerningnitherdtunder
which the Taiwaneseourt will review the award This factor does not greatly influence the
decisionon Devon’s Motion to Stay.

Fourth, the proceedings in Taiwan were brought by Devon to set aside the aw#nd. As
Europcarcourt indicated, this tends to weigh in favor of enforcing the award. 153 F.3d at 318.
The tming of when proceedings were initiated in Taiwan is of little moment because thits Cou

would have an independent duty to review any defenses asserted under Article VY6f the N

®> An unanswered isguin this case is whether this Court is to interpret § 13.3 of the Agntemeaovoor
whether this Court’s ability to interpret the provision will beroaed based on evidence of Taiwanese law that is
presented by the parties under Rule 44.1.



Convention independent of the Taiwanese court’s decisitima Minmetals334 F.3d at 283.
There is no evidence from which this Court can concthdethe Taiwanese proceedings were
initiated with an intent to hinder or delay resolution of the dispute.

Fifth, the Court finds that the balance of the possible hardships to thes faa stay
were granted would fall on Clientron. The NY Convention allows for an enforcing party to
receive “suitable security” while a stay is in place. Devon'’s refusal tonintiee court of its
financial ability to provide such security and its statement that it would béliagvio provide
such security weigh heaviggainst granting a stayClientron should not have to bear the burden
of continued delay and the risk of Devon’s assets being depleted when it hag @&lvaaah
award in arbitratin. Posting a bond would obviate this risk, of course.

To be sure, in the event that the Court confirms Clientron’s award @advanese court
subsequently sets aside the award, Devon wouldthauéiate proceedings teclaimfunds
transferred t&Clientron This would undoubtedlgause Devohardship Nevertheless, the
Court concludes that on balance greatethardship would fall on Clientron. This weighs
against granting a stay.

Finally, Clientron needs access to a United States court toccents arbitration
award because Devon is a Pennsylvania corporation and, based on Clientron’s
representations, the lion’s share of Devon’s assets is located in Pennsylvanedor&her
for Clientron to receive any benefit from its arbitration awarngduires a decision from
a United States court. The Court finds that #is®weighsheavilyagainst staying the
proceeding.

Taking all of these factors into consideration, the Court concludes that a stay is

inappropriate under the present circumstances.
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V. Propriety of Issuing a Stay under thePUFMJRA

The Court also has tlpwwer to issue a stay for Clientron’s PUFMJRA claiecause
Clientron has broughts PUFMJRA claim unddederaldiversity jurisdiction, the Court must
apply federal procedural law and state substantive law when hatttlingjaim. Erie R. Co. v.
Tompkins304 U.S. 64, 78-80 (1938). Clientron contends that the Court lacks the power to grant
a stay of its state laalaim because 8 7 of the PUFMJRA oplrmitsa staywhen an appeal of
anarbitrationawardis pending or could be brough&ee supraote 3. Because Taiwanese law
does not permit such an appeal, according to Clientron, the Court lacks the power #osissu
on that claim.

The question of whether this Court has the power to issue a stay turns on whether 8§ 7 of
the PUFMJRA is procedural or substantive in nature. To answer this question, the Court must
determine whether application of § 7 is likelyo® determinative of the outcometbé lawsuit.

In other words,

The question is whether such a statute concerns merely the manner and the means

by which a right to recover, as recognized by the State, is enforced, or . .t. does i

significantly affect the result of a litigation for a federal court to disregdaav

of a State that would be controlling in an action upon the same claim by the same

parties in State court?

Guaranty Trust Co. v. Yor26 U.S. 99, 109 (1945).

The Court concludes that §s/concerned primarily with organization and efficienrey
that is, it empowers a court to grant a stay pending an appeal that may moohegribrce
proceedingsthereby saving valuable judici@sources The statute merely echoes the inherent
power of a fedral court “to control the disposition of the causes on its docket with economy of

time and effort.” Landis 299 U.S. at 254Moreover, ganting a stay of enforcement

proceedings has no bearing on whether a court will ultimately decide tceafoawat. “The
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effect of a stay is simply to delay the trial for some period of time. It ddeaffieat the

substantive rights and duties of the litigants, and, therefore, &niger. ., the question is one of
federal law.” Herron v. Keene Corp751 F.2d 873, 875 (6th Cir. 1985). Accordingly, the Court
has the power to grant a stay of Clientron’s PUFMJRA clé&eeMerritt-Chapman & Scott

Corp. v. Pennsylvania Tpk. Comm387 F.2d 768, 773 (3d Cir. 1967) (holding that issuance of
a stay is “within thenherent power of a court and does not require statutory authority”).

Whatburden must be satisfied to justify a stagwever, is the subject of some
contention. @cuit courts are divided as to whethedliatrict courts decision to issua stay
pending foreigrparallel litigationimplicates a district cours obligationto hear cases properly
brought before it.SeeColorado River Water Conservation Dist. v. United Stat@4 U.S. 800,
817 (1976) (acknowledging the “virtually unflagging obligatof the federal courts to exercise
the jurisdiction given them”)The source of the disagreement arises from the international
character of these types of casB&ither the Supreme Court nor the Third Circuit has expressed
a view on when &ederal ourt should stay a proceeding in favor of a parallel proceeding in a
foreign jurisdiction Nevertheless, two approaches have arisen from the circuit courts that have
considered the issue.

The firstapproach can be described as the “exceptional circumstances” school.
According tothis view, the decision to stay a case pending foreign parallel litigation is not a
qguestion of discretionSee Royal & Sun Alliance Ins. Co. of Canada v. Century Int'l Arms, Inc.
466 F.3d 88, 92 (2d Cir. 2006) (“In reviewascisions to abstain, there is little practical
distinction between review for abuse of discretion and review de novo.”). Instesgljires the

application of the same principles that infoime Supreme Court’s abstention doctrirebsent

® Abstention doctrine proceeds from the premise that federal courts havietadtsly to exercise the
jurisdiction that is conferred upon them by Congres3uackenbush v. Allstate Ins. €617 U.S. 706, 716 (1996).
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“exceptional circumstances,” federal courts are obligated to exercise thealicimisin the
presence of parallel foreign litigatioisee e.g, id. (“The mere existence of parallel foreign
proceedings does not negate the district courts’ ‘virtually unflagging ololigati. to exercise
the jurisdiction given them.” (quotinGolorado River424 U.S. at 817)Finova Capital Corp.
v. Ryan Helicopter U.S.A., InG.180 F.3d 896, 898 (7th Cir. 1999) (“[W]e apply the same
general Colorado Rive} principles with respect to parallel proceedings in a foreign court.” );
Neuchatel Swiss Gen. Ins. Co. v. Lufthansa Air]iags F.2d 1193, 1195 (9th Cir. 1991 T]he
fact that the parallel proceedings are pending in a foreign jurisdicticer tadm in a state court
is immaterial. We reject the notion that a federal court owes greater deferémeegio courts
than to our own state courts.”). Under this framework, district courts have a nonialisaret
duty to exercise jurisdiction—a duty that can onlyelkeusedn the presence of exceptional

circumstances.

This duty, however, is not absolutA.federal court should decline jurisdiction in “exceptional circumstamdeere
denying a federal forum would clearly serve an important countervailiagest, for example, where abstention is
warranted by considerations of proper constitutional aditidic, regard for federaitate relations, or wise judicial
administration.” Id. (internal quotation marks and citations omitte8ge, e.g.Younger v. Harris401 U.S. 37
(1971) (abstaining froracase that would interfere with a pending state crinpnateeding)Huffman v. Pursue,
Ltd., 420 U.S. 592 (abstaining froatase that would interfere with certain types of state civil proceedings);
Railroad Comm’n of Tex. v. Pullman C812 U.S. 496 (1941) (abstaining from resolving a federal constitutional
guestion that might be obviated if the state were given the opportunégdlve ambiguous state lawjuisiana
Power & Light Co. v. City of Thibodau860 U.S. 25 (1959) (abstaining francase that intimately involve a state’s
sovereign prerogative).

" The Seventh Circuit has developed a list of factors that it considers wtemihing whether
exceptional circumstances exist so as to warrant a stay of proceedinggpgbadiatcome of foreign parallel
litigation:

Relying on the guidance of the Supreme Court, we have previously ceusalkmg list of
factors:

(1) the identity of the court that first assumed jurisdiction over the pggoper
(2) the relative inconvenience of the federal forum;
(3) the need to avoid piecemeal litigation;

(4) the order in which the respective proceedings were filed;
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Other circuits have rejected the applicability of the “exceptional circumstanceshdoct
in the foreign parallel proceeding contextstead, they employ abuse ofliscretion standard.
See, e.gltel Corp. v. M/S Victoria U (Ex Pishtaz Irgnj10 F.2d 199, 202-03 (5th Cir. 1983)
(recognizing the district court's inherent powestay a suipendingforeign parallel litigation
andreviewing that decision for abuse of discretioryrner Entm't Cov. Degeto Film GmbH
25 F.3d 1512, 1518 (11th Cir. 1994rederal courts have airtually unflagging obligation’ to
exercise the jusdiction conferred upon them. Nevertheless, in some private international
disputes the prudent and just action for a federal court is to abstain from theeeakrcis
jurisdiction.” (citations omitted) The Eleventh Circuit has based its position on the ground that
the “relationship between the federal courts and the states (grounded indedaral the
Constitution) is different from the relationship between federal courts agigrianations
(grounded in the historical notion of comity)Posner v. Essex Ins. Co., Ltili78 F.3d 1209,
1223 (11th Cir. 1999). Based on that distinction, the Eleventh Circuit has developed a
discretionary standard falismissingor staying proceedgsin the presence of foreign parallel

litigation—a standardhat does norequire exceptional circumstances.

(5) whether federal or foreign law provides the rule of decision;
(6) whether the foreign action protects the federal plaintiff'sgjght
(7) the relative progress of the federal and foreign mdiogs; and
(8) the vexatious or contrived nature of the federal claim.

Finova Capital Corp. v. Ryan Helicopters U.S.A., Jd&0 F.3d 896, 8989 (7th Cir. 1999) (citingcolorado River,
424 U.S. at 818yioses H. Cone Mentosp. v. Mercury Constr. Corpdp0 U.S. 1, 23, 26 (1983)).

8 The Eleventh Circuit has developed a long list of factors that is similar fadteesapplied by the
circuit courts that have extended the “exceptional circumstances” standardign parallel proceedings. The
primary difference between the two standards is the burden applied wighing these factors: the presence of
exceptional circumstances versus discretion.

(a) International Comity Factors

1. Whether the judgment was rendexeal fraud;

14



The split between the exceptional circumstammmests and the abuse of discretion courts
appears to stem from disagreement over the principles underlying abstentioredoctr
According to theexceptional circumstances circyitse lesson ofolorado Riverand related
abstention cases, seems to be-thaltsent federalism concerns or circumstances that could be
described as exceptiorafederal courts have a naliscretionary obligation to exercise the
jurisdiction impsed upon them by Congress. The Eleventh Circuit, however, has stated that
Colorado Riverand all other abstention cases have evolved from relations between federal and
state courts It thusrefuses to exten@olorado Rivels exceptional circumstancesinciple
beyond the federadtatecontext.

The Eleventh Circuit’s position has some force when considered alofgsidenon
conveniengurisprudence. Under the Supreme Coudisim non conveniergoctrine,

when an alternative forum has jurisdictimnhear the case, and when trial in the

chosen forum would establish oppressiveness and vexation to a defendant out of

all proportion to a plaintiff’'s convenience, or when the chosen forum is
inappropriate because of considerations affecting the cowtisadministrative

2. Whether the judgment was rendered by a competent court utilizing pnogeedinsistent with
civilized jurisprudence; and

3. Whether the foreign judgment is prejudicial, in the sense of viol&tmegrican public policy
because it is pugnant to fundamental principles of what is decent and just; and

4, The relative strength of the American and foreign interest in the Americeihece@rcising
jurisdiction

(b) Fairness Factors

1. The order in which the suits were filed;

2. The more convenient forum; and

3. The possibility of prejudice to parties resulting from abstention.

(c) Efficient Use of Judicial Resources Factors

1. The inconvenience of the federal forum;

2. Avoidance of piecemeal litigation;

3. Whether the a@ins have common parties and issues;

4, Whether the alternative forum will issue a prompt decision.

Belize Telecom, Ltd. v. Gov't of BelisR8 F.3d 1298, 13088 (11th Cir. 2008).
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and legal problems, the court may, in the exercise of its sound discretion, dismiss
the case.

Piper Aircraft Co. v. Reynal54 U.S. 235, 241 (1981) (internal quotation marks and original
alterations omitted). Although this doctrinesHargely been superseded by statsee?28
U.S.C. 8§ 1404(a), it is still applied in cases “where the alternative forum isddbroa
Quackenbushbl7 U.S. at 722 (internal quotation marks and citation omitted). Thus, although
the Supreme Court has not directly addressed the question of internationalabsteforum
non conveniendoctrine is a close analogy upon which the Eleventh Circuit has based its
position. Indeeddicta from the Suprem@ourt’s decision irQuackenbushighlightsthe
distinction between the principles underlying abstention dodirame those that animatierum
non conveniendoctrine.

[W]e have recognized that federal courts have discretion to dismiss damages

actions, in certain narrow circumstances, under the contavodoctrine of

forum non conveniens. . The fact that we have applied tbeum non

conveniengloctrine in this manner does not change our analysis in this case. . . .

To be sure, the abstention doctrines and the doctriftewoh non conveniens

proceed from a similar premise: In rare circumstances, federal courts can

relinquish their jurisdiction in favor of another forum. But our abstention doctrine

is of a distinct historical pedigree, and the traditional considerations behind

dismissal foforum non convenierdiffer markedly from those informing the

decision to abstain. Federal courts abstain out of deference to the paramount

interests of the sovereign, and the concern is with principles of comity and

federalism. Dismissal fdorum non conveniendy contrast, has historically

reflected a far broader range of considerations, most notably the convenience to

the parties and the practical difficulties that can attend the adjudication of a

dispute in a certain locality.
Quackenbustg1l7 U.S. a716 (internal citations omitted).

The Supreme Court’s discussionQumackenbusimakes clear that abstention doctrine
applies only to the relationship between state and federal cim<Court thereforefinds no

reason to extend the “exceptional circumstances” standardeigrigrarallel litigation. Instead,

the Court is guided by broader consideratiensompassed by the factors enumerated in
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Europcar ltalia As discussed above, a stay is not wae@ninder theskctors. It is on this
basis that the Court will also deny Devon’s Motion to Stay the PUFMJRA claim.

V. Conclusion

For the foregoing reasons, Defendant’'s Motm6tay isherebyDENIED. The Court
will move forward with the casaccording to the schedule described in the Court’s Order of

March 4, 2014 .ECF29.

BY THE COURT:

/sl Michael M. Baylson

MICHAEL M. BAYLSON, U.S.D.J.

O:ACIVIL 13\13-5634 clientron v. devon\Braft Memo re Denying Stay 3.6.14.docx
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