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MEMORANDUM OPINION

RUFE, J. May 15, 2014
Before the Court are Motions to Remandcaes to California state coutt$he casest
issue are muklplaintiff claims initially filed in California state courtgainstDefendants
GlaxoSmithKline (‘GSK’) and McKesson, alleging that they suffered injuries caused by use of
the drugs Avandia, Aandamet, and Avandaryl (hereinafter “Avandidhethousandef
plaintiffs in these cases live all over the country, but at least one plaingich case is a resident
of California. GSK manufactures Avandia, and it is alleged that GSK failedwdpradequate
warnings that use of Avandia increases the risk of heart attack and othesiMei&sson is a
drug distributor, and one of several distributors of Avandia.
Defendants removed tloases to federal couits California, and Plaintiffs filed motions
to remandThesecasesverethentransferrednto MDL 1871 for pretriaproceedingsPlaintiffs
re-noticed and re-filed the pending motions to remand, and they have been fully briefasl for t

Court. These casegresent the difficult question of when following the complex rules of diversity

! The remandnotions were filed by three law firmsvo were filed byReshino Siler LLCon behalf of 165 plaintiffs
18 were filedby Napoli BernRipka Shkolnik & Associates LLP (“Napoli Bern'dn behalf 0837 Plaintiffs and33
were filed by Salim BeasleyL.C, on behalf 02,008 Plaintiffs
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jurisdictionand removatrosses the line that divides permitted gamesmanship from prohibited
conduct. All of the cases thafaintiffs seek to remand contain dozens of plaintiffs, flewter han
one hundred (in total there are 3,010 plaintiffs before the Court, or abpet 6dse). Each case
names at least one California plaintiff and McKesson, a California reésakedefendant. Eight of
the cases contain one (and only)oDelaware plaintiff, and ab3 cases name GSK, a Delaware
resident, as defendant.

Overview of Applicabldurisdictional Rules

The motions concern several aspects of the Court’s diversity jurisdiction, some fatuilia
the federal courts and others that arise only rarely and recently. Anewef the requirements to
invoke this Court’s diversity jurisdiction hedgoframe this Opinion.

In order to bring or remova caseo federal court, the proponent of federal jurisdiction
bears the burden of establishing that the court has constitutional and statigdigtion. There is
no question that this Court has constitutional jurisdiction pursuant to Articleetitiod 2, Clause
7, as this is a case “between citizens of different stalat provision has been read to require
minimal diversity, that is, at least one plaintiff must be diverse from one defendant.

The Judiciary Act of 1789 ordained and established the federal district courts,ngcludi
this one, and, as amended, it vests in the district courts jurisdiction ovefltse=en citizens of
different StatestWhere the amount in controversy is greater than $75,@#spite thesimilarity
in the words of the Constitution and the statute, section 1332(a)(1) has long been read to require
completediversity, that is to say, every plaintiff mus a citizen o# different state from every
defendant.

In multiple-plaintiff casesplaintiffs have some control over the presence or absence of

complete diversity, and if there is an aggrieved plaintiff who is not diverse fromraddafet

228 U.S.C. § 1332(a)(1).



may be desirable to the diverse plaintiffs to have thediagrse plaintiff join in their suiio defeat
complete diversity. Similarly, if there is a ndiverse defendantho may also be liable to the
plaintiff, the plaintiff may seek to sue that defendant both to hold it liable and tat defersity.
Such pleadings permittedwith some limitatons for example, thgpinder nmustnot be fraudulent.

A further limitation on plaintiffs’ ability to avoid federal court jurisdiction comesrfthe
Class Action Fairness Act of 20Q%AFA”) . Pursuant to that law, in a class action where the
amount in controversy exceeds $5,000,0086re need benly minimal diversity for the court to
have jurisdiction(and for the case to be removable to federal court by dafies) Section
1332(d)(11)(A) requires courts to tréatass actions” as class actipaad setion 1332(d)(11)(B)
defines fnass actions? It also limitsfederal jurisdictiorover mass action plaintifsothat courts
may only adjudicatsuch gplaintiff's claim if that claim satisfies the $75,000 jurisdictional
amount of section 1332(a)he lawof fraudulent joinder and CAFA is discussed in greater detalil
below in connection with GSK’s various arguments against Plaintiffs’ remandmaoti

Applicable Removal Standards

Grounds for removal of a civil action are set forth in 28 U.S.C. § 1441. Réstatustes
“are to be strictly construed against removal and all doubts should be resolwear ioffa
remand.* Removal of a civil action from state to federal court is proper only if thersiaitially
could have been brought in federal coufthe paty removing a case has the burden to prove that
federal jurisdiction is propet.

Additionally, for removal based on diversity of citizenship to be proper, removal may not

violatethe forum defendant rule, which provides tHaf €tivil action otherwise removable solely

% See discussion beginning at pagi8a.

* Boyer v. SnapOn ToolsCorp, 913 F.2d 108111 (3d Cir. 1990finternal quotation omitted)
®28 U.S.C. § 1441(a).

® SamuelBassett v. KIMotorsAm, Inc., 357 F.3d 392, 396 (3d Cir. 2004).
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on the basis of the jurisdiction under section 1332(a) of this title may not be removedftlaay
parties in interest properly joined and servedefendants is a citizen of the State in whsakh
action is brought.”

Fraudulent Joindeof McKesson

Plaintiffs arguehat because defendant McKesson has its principal place of business in
California, where each of these actions were filed, and because there are one alifioongaC
plaintiffs named in each sudgfeating complete diversity, removal was impropéey further
argue that removal was improper under the forum defendanG8ke.argues that removal was
proper because McKesson was fraudulently joined, and theMtid€esson’s citizenship can be
ignored. Without McKesson, the forum defendant rule does not bar removal, nor does the lack of
diversity between McKesson and the California plaintiffs.

GSK raised the argument thfe fraudulent joinder of McKesson in response to motions to
remand filed in 2008 alsét that time,based upon the record before it, the Court could not find
that McKesson had been fraudulently joifddowever, asiot one Plaintiff has sought any
discovery or any recovery from McKessonlie intervening five years, GSK has asked the Court
to again consider the possibilityat Plaintiffs are fraudulently joining McKesson to defeat federal
jurisdiction.

A defendant is fraudulently joined “where there is no reasonable basis in tatbi@ble
ground supporting the claim against the joined defendanthere there is “no real intention in
good faith to prosecute the action against the defendant or seek a joint judymkhatigh GSK
argues fraudulent joinder on both grourtig, Court’s arlier remand opinion reasonably found

that Avandia plaintiffsnayhave colorable claims against McKesson under California lawthand

728 U.S.C. § 1441(b)(2).
8 In re: Avandia Mktg., Sales Practices and Products Liability Li6@4 F. Supp. 2d 396 (E.D. Pa. 2009).
° Boyer, 913 F.2cat 111
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Court will not revisitthat issue now. However, because of the intervening history in thislwase,
Court willnowconsider GSK’s argument that plaintiffs in these newly filed casesrttagenuine
intention of prosecuting claims against McKess88K motesthatin the years ste Avandia
litigation began, plaintiffhavefailed totreat McKesson aan actual defendant, by taking
discovery and pursuing claims, notwithstanding the fact that 12,537 plaintiffs suedddcKe
along with GSK for Avandiaelated injuriesMoreover, GSKargue in a declaration attached to
its brief, one of the firms whose remand motions are at issue Mape|i Bern currentlyhas
approximatelyt12plaintiffs proceedingvith Avandia claimsn Californiastatecourt, and yehad
directed no discovery requestsi@med defendamicKessonin those suits’ GSK argues that
there is no evidence thiapoli Bern would act any differently with regard to the 837 plaintiffs
who are the subject of their motion to remand, should the Court remand the cases to &£aliforni
Plaintiffs did not address whether they had a genuine intention to prosecutedhe acti
against McKesson in their remand motions or their briefs. The @wmrdfore held a hearing to
allow moving plaintiffs the opportunity to establish a good faith intention to prosdautesc
against McKessorAt that hearing, only one of the three lamwrfs indicated that it had
propoundeanydiscovery on McKesson, and Napoli Bern had served that discoaceurgsion
March 17, 2014, after the Court issued its notice for the he&riagd more than a year after it had
filed these lawsuitRlthough counsel spoke of an intent to prosecute their claims against
McKesson, they could not explain wthey did not seek discovery from McKessarlierin this
litigation, especially given that generdiscovery fromGSK has long been completed, both in this

MDL and in the California ddicial Council Coordinated Proceeding@QP’), In re Avandia

19 As will be discussed below, thiiscovery that Napoli Bern propounded on McKessdter GSK’s opposition to

the remandnotion was filed and afterur hearing wa®rderedfails to represent a genuine attempt to hold McKesson
liable toplaintiffs.

" The Court grated Napoli Bern permission to supplement the record after the hearthg;opies of the discovery
requess propoundedNapoli Bern filed this supplemental information on April 25, 2014.
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Drug Litigation, JCCP No. 4578.

Althoughthe complaintallege that McKesson is a major, national distributor of Avandia,
plaintiffs acknowle@ethatit is not the only distributor, antbunsel foplaintiffs arguedhat drug
distribution chains are complex, making it difficultestablish that McKesson distributed the
Avandia used byheir clients without discovery from McKessdn.its February 2, 2009
Opinion, this Court noted that to survive a motion for summary judgment, plaintiffs wouldoneed t
conduct sufficient discovery to establish that individual plaintiffs had used Aavdisiributed by
McKesson. However, the discovery requestentl propounded by Napoli Bern focus on
McKesson's efforts to study understand Avandia’s risks, its efforts to warn cersand
physicians regarding Avandia’s risks, and its gross revenue generated frodhaAsalesthe
discovery soughwill not generateany information about the Avandia distributiprocessfrom
which Napoli Bern couléttempt toestablish that McKesson distributed the Avandia used by its
clients*® Neither Restaino Siler nor Salim Beastegspropounded any discovery requestsll.
Although these cases are not at the summary judgment stagjeeyedremature enough for the
Court to find a lack of genuine intent to proceed with claims against McKesson. Ther@gurt
thus disregard McKesson for purposes of determining whether the l@syurisdiction.
Accordingly, the Court holds that the forum defendant rule does not bar removalesdctiens,
andthere is complete diversity between the California plairaiffid theoroperly joined defendant,
GSK. The motions to remand will be denied, except as to those actions with Delawaré&glainti
discussed below.

Misjoinder of Delaware Plaintiffs

While the above analysis resolves the remand motion as to 45 of the filed giges, tbie

filed cases includene plaintiff whais a citizen of Delaware. As GSK is also a citizen of

125eeMDL 1871,Doc. No. 3979



Delaware®® the Court cannot exercise jurisdiction over these eight cases unless, asf@SKe
Delaware plaintiffs are severéased on the theory of misjoinder unlessCAFA applies,as
discussed bew). The doctrine of misjoinder of plaintiffs is not one which is universally accepted
by federal courts. Howeven the absence of a ruling from the Third Circegardingmisjoinder
of plaintiffs, the Court will act in accordanaéth its own prior opinions in this casé,and sevea
plaintiff onlyif it finds thatthere is “no reasonable basis for the joinder of thatdieerse plaintiff
with the other plaintiffs . . .[as] in reality there is no sufficient factual aexaong the claims to
satisfythe permissive joinder standartf,"and the misjoinder was egregiolisAs the burden is
on GSK to demonstrate misjoindgrthe Court will only sever the Delaware plaintiffSS6K can
demonstrate thahey have no real connection to the action, and ther#fenejoinder has no
proper justificationbut only serves to defeat removal, and should not be perritted.

As this action was filed in California state court, the joinder law of Califayuidesthe
Court’s inquiry*® Under California’s joinder rule, “[a]ll persons may join in one action as
plaintiffs if . . . [t]hey assert any right to relief . . . in respect of or ayisut of the same

transaction, occurrence, or series of transactions or occurrences and if stroncpfdaw or fact

13 Johnson v. SmithKline Beecham Coff24 F.3d 337 (3d Cir. 2013).

“In re Avandia624 F. Supp. 2d 396ee also In reDiet DrugsProds. LiabLitig., 294 F. Supp. 2667,673(E.D. Pa.
2003) In re Fosamax Prods. Liability LitigNo. 11-3045,2012 WL 1118780, at *3 (D.N.J. Ap8, 2012), which
apply the same rule, although they arrive at a different result.

15 In re: Diet Drugs Litig.,294 F. Spp. 2d at 673 (internal quotation omitted).

%In re: Fosamax2012 WL 1118780, at *3n re Diet DrugsProds. Liab. Litig, 98-20478,1999 WL 554584, at * 3
(E.D. Pa. July 16, 1999%Ja finding of mere misjoinder does not itself warrant a findingafduent misjoinder.”).

" Boyer 913 F.2d at 111.

18n re: Diet Drugs,294 F. Supp. 2d at 6784.

19 The Third Circuit has not expressly settled the question of whetlagpiy Fed. R. Civ. P. 20 or the state law
counterpart when considering whether a parfyragerly joinedHowever, the Third Circuit has ruled that when
evaluating a charge of improper joinddrdefendantsthe district court must resolve “any uncertainties as to the
current state of controlling substantive law in favor of the plaittithere is even a possibility that a state court would
find that the complaint states a cause of action against any one of the residedausf the federal court must find
that joinder was proper and remand the case to state’ddayer, 913 F.2dat 111 (internal citations and quotations
omitted). Although procedural rather than substantive laws are athsse, the Court believes the same principles
apply.Accordingly, the Court will apply California’siore liberal joinder rules here.
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common to all these persons will arise in the actf8rCburts applying this rule have noted that
California’s joinder rules are interpreted liberailyHere, plaintiffs allege that the same or similar
fraudulent or otherwise tortious conduct by GSK caused their similar injuriesltiaoaggtn

whether plaintiffs’ claims are sufficiently related to support joinder undifio@aa law may be a
close question, GSK has not persuaded the Courthitya isno possibilitythat California would
permit the joindeof the Delawarelaintiffs at issue®” Furthermore, on the record before it, the
Court cannot find thahe claims of the Delaware plaintiffs are distinct from the claims asserted by
plaintiffs who are citizens of ber statesywhich would support a finding ehisjoinderof

Delaware plaintiffs® Thereforepn the record before the Court cannot conclude that the claims
of the Delaware plaintiffs weregregiouslymisjoined?* The Court will remand the eight cases
which include Delaware plaintiffs, and leave any necessary deteromradtimproper joinder to
the California state courtdowever,if, upon remand, &alifornia state coufindsthat the claims
were misjoinedunder California lawgr if the Delaware plaintiffs are severfmt other reasoris

or dismissed on grounds suggesting misjoind&K mayagain seek to remove any action in
which diversity jurisdiction is present.

Class Action Fairness Act

2 Cal.Civ. Proc Code§ 378@)(1).

2 In re Fosama®Prods. Liab. Litig, No. 061789 2008 WL 2940560, at *6S.D.N.Y. July 29, 2008citing Osborn

v. Metro. Life Ins. C0.341 F. Supp. 2d 1123, 1128 (E.D. Cal. 2004).

2 See ¢l; Boyer, 913 F.2dat111.

% See In reRezulinProds. Liab. Litig, 168 F. Supp. 2d 136, 148 (S.D.N.Y. 2001).

% The Court notethat the district courts which examined misjoinder of plaintiff®iet Drugsand Fosamax
concluded that the nediverse plaintiffs had been misjoineghd the misjoinder was egregious. For examplBjeh
Drugs the court reasoned that “the [attempted] joinder of such unconnected, decajhapliverse plaintiffs that
present individual circumstances material to the final outcome of #sgiectiveclaims . . . wrongfully deprives
Defendants of their right of removall'999 WL 554584, at *3Further those courts noted that the doctrine of
fraudulent misjoinder is “particularly relevant to large pharmacaupimduct liability actions.Fosamax2012 WL
1118780, at *3 (citindpiet Drugg. However, neither of those courts was applying California’s lijenadler rules
the Foxamaxruling involveda case initially filed irMissouristate courtand theDiet Drugsruling involveda case
originally filed in an Alabama state cou@SK has not argued that the joinder of geographically diverse plaintiffs
violates California’s joinder rules.

% For example, iMDL 1871, multi-plaintiff cases are severed for case management purposes. Should thei€alifor
cout similarly require that all claims be severed, removal of the diversedifftaimould be appropriate.
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CAFA tries to bring large, muHplaintiff cases of national importance into federal caurts
Both class actions and certain mass actions are removable under the stasteactdns are
treated as removable class actions when “monetary relief claims of 100 orarsweare
proposed to be tried jointly on the ground that the plaintiffs’ claims involve common questions
law or fact, except that jurisdiction shall exist only over those plaintiffs wtlages inamass
action satisfy the jurisdictional amount requirements under subsectidfi (&)der CAFA, only
minimal diversity between plaintiffs and defendants is required. Theref@AFA otherwise
applies,eventhe eight caseshich include eDelaware plaintf would be removable.

GSK argues that removaf thesemulti-plaintiff Avandiacases to federal court was
proper under CAFA. Athe party seeking to remove a case to federal court under ,G2HA
bears the burden to establish that CAFA is satisfiethis“is consistent with the wedistablished
rule of deference to plaintiffs’ choice of forum and the presumption againsafeeeroval
jurisdiction.”®

Plaintiffs’ counsel very much would likéeir clients’ cases te@main in the California
courts, and the question of whether this Court has jurisdiction ismlesiselybecauseounsel
have vigorously andkillfully sought to eadeCAFA through strategic pleading and filingere,
guided by the plain language of the statplaintiffs deliberately filed multiple, similar suits, each
on behalf of fewer than one hundred plaintiffs, and they dexyltcitly propose to try the claims
set forth in the separate complaints joinhyx one can seriously doubt that the plaintiffs’ lawyers
structured these cases to avoid federal jurisdiction. There is no sensibleareggement reason
that, for example, Salim Beasley fil88 cases on behalf of 2,008 plaintiffs. It would be a

remarkable coincidence if there really w8Bdistinguishable categories of casesne of which

%28 U.S.C. § 1332(d)(11)(B)(i).
27 Morgan v. Gay471 F.3d 469, 473 (3d Cir. 2006).
2 Abrahamsen v. ConocoPhillips, G603 F. App’x157, 160 (3d Cir. 2012).
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happened to have as many as 100 plaintiffs. But the Court need not feign naivetésplainti
counsel candidly admitted that they followed “the road map that Congress gave ubeyhen t
enacted CAFA. Basically, they said if you [want] to deal with the hasgiengf multiple
complaints, as long as there are fewer than 100 claimants, then you can avoiguesiiction
under CAFA. So we did that® Plaintiffs arguethat the Court may not combine the separate
lawsuits for purposes of satisfying CAFA’s numerosity requirement, abser evidence that
plaintiffs propose thjoint trial of those cases (e.g. by filing a motion to consolidate cases through
trial).*

Notwithstanding plaintiffs’ efforts to avoid federal jurisdiction under CAFA, GSKiesg
that by filing in the state of California, Plaintiffs have implicitly agreed that all af tiases shall
becoordinated througlpellwethertrial sin California’s Avandia JCCP, and resolved by a single
judge. This, according to GSK, is sufficient to confer CAFA jurisdiction overltms.
Therefore, GSK argues, the Court should ignore the form in which plaintiffs tidgeddases,
assume an intent to try all of a lawnfits cases jointly, and find that the cases are removable under
CAFA and properly a part of this MDY

The starting point for resolving this dispute is the statutory text: the questibetisesthe
casesre(1) “civil action[s] . . . in which monetary claims of 100 or more pers@8s*are
proposed to be tried jointly*® The mass action provision does not apply when “the claims are
joined upon motion of a defendarit"As noted above, no individual action was filed with 100 or

more plaintiffs and no @intiff has filed a motion to join any of tlaetionsfor trial. A

29Hrg Tr. Apr. 23, 2014MDL 1871 Doc. No. 3993] &a24.

30 Anderson v. Bayer Corp610 F. 3d 390, 393 {7 Cir. 2010).

31 |n arguing that these cases are properly before this MDL Court rathea @alifornia federal court, GSIgriores
28 U.S.C. § 1332(d)(11)(C)(i), which provides that an action removed to federapursuant to CAFA could not
thereafter be transferred to the MDL court, pursuant to the MDL statuéssuamajority of the plaintiffs in the action
requested trasfer.

3228 U.S.C. § 1332(d)(11)(B)(i).

33 28 U.S.C§ 1332(d)(11)(B)(ii)(I);accord Abrahamserb03 F. App’xat 159,
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straightforward reading of the statute, therefore, would suggest that thactias provision does
not apply, and the cases should be remanded to state court.

GSK proposethreeanalyses that would nonetheless qudhfy actions as part of a
removable mass actioRirst, it argues that the purpose of CAFA is to subject cases of national
importance to federal jurisdiction; second, that CAF&&ssaction provision requires
aggreyating similar cases to determine numerosity and thereforadlsaction provision should
be read the same way; and third, by operation of California law, these cadestvalhsferred to
the California JCCP for all purposes including trial, and thextetfore by filing in California,
Plaintiffs proposed their cases to be tried jointly within the meaning of CAR& Cburt
addresses these arguments in turn.

GSK'’s argument that CAFA’s legislative history argues against allowing pfaitdgiplead
around federal jurisdiction is not, in itself, particularly strong. Congresspampbse is primarily
expressed through legislative text; the Court will consider legislatingextonly to resolve any
ambiguities or to confirm (or in rare cases, refute) the apparent plain meathegextt. The
Court is mindful of the environment in which CAFA was enacted and that the purpose of the
statute was, broadly speaking, to expand federal jurisdiction over multi-plaagé&$ cbut the
expansion was not limitless. The Court also ntias GSK'’s legislative history argument fails to
explain why the mass action provision only erodes the complete diversity reguirana not the
amounti-controversy requirement present in individual actions in federal court seden

133234

3 See28 U.S.C. § 1332(d)(11)(B)(i) (“[J]urisdictioshall exist only over those plaintiffs whose claims in a mass
action satisfy the jurisdictional amount requirements under subséajitn According to a statement by eight
Senators who brokered a compromise to bring CAFA into law, a prior verfsibe proposed latwould have treated

all mass actions involving over 100 claimants as if they were clasasclioe compromise makes several changes to
treat mass actions more like individual cases than like class actionsap@priateThe compromisel@anges the
jurisdictional amount requirement. Federal jurisdiction shall only exest those persons whose claims satisfy the
normal diversity jurisdictional amount requirement for individuaians under current law (presently $75,000p1
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The Supreme Court’s decision®tandard Fire Insurance Co. v. Knowigss not to the
contrary. That case held that a plaintiffs’ lawyer could not stipulate thapaged class would not
seek CAFA’s jurisdictional amount in damages for the simple reason ¢hiaitkier lacked the
authority to bind prospective class members. The case does not stand for the propasiion t
action with the appearancejafisdictional gaming isiltra vires

Next, GSK argues that CAFA’slassaction provision (section 1332(d)(B)) requires
aggregating similar cases to determine numerasiththerefore theassaction provision (section
1332(d)(11) should be read the same vitiywever,in so arguingGSK fails to addresthe
statutorydefinition of mass action. “Mass action” is defined in sec1i882(d)(11)(B)(i) with
exceptions irsection 1332(d)(11)(B)(ii), and those subparagraphs make no refereseetion
1332d)(5)(B). In other words, section 1332(d)(B) tells us nothing abotke statutory definition
of a mass actiorsection 1332(i{11)(B) aloneclarifies (d)(11)(A)’s use of theerm”>®

The second problem with GSK’s argument from section 1332(d)(% {Bat it misreads
that very section. Section 1332(d)[) provides in relevant part: “Paragraphs (2) through (4)
shall not apply to any class action in which . . . the number of members of all proposed plaintif
classes in the aggregate is less than 100.” GSK reads this provision to mean talat deds
should aggregate all related clastionsto determine the size of a class for CAFA purposes. But a

more natural reading tfie statute is that in a given action, where there are multiple proposed

Cong. RecS107601,at 1078.This compromise was in response to a letter from four Senators thed dkémss tort
actions that are not brought as class actions should be removed from thieeidlll passed by the Judiciary
Committee did not contain this lang@ag. . We want to write a rule that is as precise as possilnghis case, by
encompassing actions that are truly class actions, while at the same timéngpa@hydcases that are riod. Again,
legislative history is appropriate tesolvetextual anbiguities, not to create them, but it does appear that GSK’s
argument that CAFA mass action provisions should be coextensivésaithss action provisions is unsupported by
statements of the statute’s proponents and drafters.

% 133 S.Ct. 1345 (2013).

% Of course (d)(11)(B) should not be read in such a way as to be inconsisteft)(®)B) or to render either
provision superfluous, but the Court’s separation of the two pomasioes no such thing; rather, it reinforces the
distinctionbetween clasactions and mass actions that the statute creates.
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classesthe Court should aggregate the plaintiffs in those classes. The section thus atdson
of artful pleading—bringing one suit with multiple classes each with fewer thd@plaintiffs. It
also arguably reaches a situation where a lawyer consolidates multiple class iatbi@ne
proceeding with the result that the number of plaintiffs is greater than 100. Bu& itataeach the
situation where there are multiple classions all proceeding separatelgach with fewer than
100 plaintiffs®’

GSK's strongest argument is that there is an ongoing procedure in Calif@nhia
automatically consolidates all Avandialated casesefore the JCCP for all purposes, includag
least bellwether trials, and possibly trials through a final verdicl relalvant cases. Therefore,
the actions are “proposed to be tried jointBLit GSK has not demonstrated that this Court has
jurisdiction over the plaintiffs that are the subjetthis motion.

GSKfirst argues that certain plaintiffs’ attorneys proposed that Avandés teshandled
pursuant to a procedure undee California JCCPThose plaintiffs—not the ones before this
Court—proposed that all pending and future Avandia cases would be consolidated before one
California judge. A California judge granted the request for a JCCP, but it is uftioleaGSK’s
opposition briefwhether the order granting the JCCP in fact applies to cases filed after the
coordination petition (suchsahe cases that are the subject of this motion), andlgasunclear
whether the cases in tA€CPwill proceed to joint trials. As GSK wrote in its Opposition, “As
recently as May 10, 2013, Judge Berle [the JCCP judge] requested backgroumdtiohon
plaintiffs in the cases pending before him ‘to determine which cases should igbdadrthe

combination of caseff,there are going to be multiple cases going to trial at the same’tithe

37 This case is different from all these hypotheticals because the partiet dispaxtent of the coordination of the
actions and because the cases are concededly not class actions.

3 Def. Memo in Oppdsion to Napoli Bern Motion, Doc. No. 37&& 26(emphasis adde(ijternal quotation
omitted).
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Far from sustaining its burden of showing that the Ndpein, Salim Beasley, and Restaino Siler
plaintiffs have proposed a joint trial, GSK has shown only that some other plaintsiblpeall
have a joint trial.

GSK furtherargues thad joint trial is a foregone conclusion because under California Rule
of Court 3.300(b), the parties are required to notify the California courts thattéhacttion or
proceeding is related to another action or proceeding pending, dismissed, or dispgsed of b
judgment in any state or federal court in Califorhigut this ndice requirementioes not establish
that the related cases will necessarily be consolidated for trial. Iftleedourt, on notice to all
partiesmayorder that the cases . . . be related and may assigridhesingle judge or
department,®* but the cartis not required to do s@alifornia’s related case rule does not
foreclose the possibility afeparaterials.

As plaintiffs correctly argue, CAFA’s mass action provision applies only whentibis
propose a joint trial. In the future, ifgintiffs propose a joint trial in these cases, they may be
removable to federal couift In the abstract, this Court accepts the basic logic of the argument that
by filing these cases in California with knowledge that there was a pehd®©g, the plaintiffs
impliedly proposed a joint trial, but GSK has failed to demonstrate that thesevilbsesessarily
by operation of law be swept into the JCCRirRiffs have not proposeithat their cases be tried
together, nor given any assent (implied or explicit) to an action by the JCGRhadwrould
consolidate these cases for trial. Therefatehisjuncture, the Court cannot find thaintiffs’
lawyers have proposed a joint trial with more than 100 plaintiffs.

The precise issue of whether and when a mass action that is clearly related tar@gn ongo

% cal. R. Ct. 3.300(h)(1(emphasis added)

9 They will likely not be removable to the MDL, 28 U.S.C. § 1332(d)(11)(Cy@, will the cases be removable if
they are merely coordinated for pretrial purpose$382(d)(11)(B)(ii)(IV), nor if the amount in controversy in the
individual cases is less than $75,000, § 1332(d)(11)(B)(i)
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coordinated proceeding in a state coudsti be treated as a class action under CAFA is one of
first impression before this Court and one that the Third Circuit has not addrEssegxhrties do
advance case law from other circuits that relate to the question before thisbQour the final
analysis, they are not squarely on point, becausadhof those cases plaintiffs proposed a joint
trial, and GSK has failetb establistthat plaintiffs here have done so.

In acase involvingransvaginal mestlaims the Eight Circuit held thatlaintiffs’ requests
for assignment otheir caseswhich involved more than 100 plaintiffs in total but not in any one
filed caseto a single judgér management through trial avoid inconsistent rulings, constituted
a proposal to trall cases in an attorneyinventory jointly, whereas a request to consolidate or
coordinate cases for pretrial proceedings would*hbt.that casehowever, the plaintiffs had
specifically moved to have their cases specially assigned to a singldéguuyediehrough trial,
and this represented a departure from the City of St. Louis Circuit Court’sltppactice of
combining claims involving common questions of law and fact before a single jdgestrial
purposes, but assigning the cases to other judges for resolutiontoélpm@stions and for trial.

In a similar case before the Ninth Circ(ribw under review by the circien bang, the
court held that a petition seeking coordination of claims before a sitagéecourjudgethrough
trial wasnota proposal for those actions to be tried joibigause the petition focused more
heavily on pretrial issue€. Although the Ninth Circuit's decision was not contrary to the one the
Court reaches herthis Courtwas more persuaded by the reasoning of the dissent as it applies to a
case where plaintiffs actually propdsejoint trial However,in any eventthe facts are different
here the facts before this Court do not establish that plaintiffs have proposed a jgiastria

discussed above

L Atwell v. Boston Scientific Corpr40 F.3d 1160, 11638Cir. 2013).
“2 Romov. Teva Pharms. USA, In@31 F. 3d 91892324 (9th Cir. 2013)(rh’g en banagyranted, 742 F. 3d 409t(9
Cir. 2014))
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Finally, GSKrelies on a Seventh Circuit case for the proposition that a proposal for a joint
trial can be implicif® GSKargues that plaintiffs themselves requested a joint trial by filing suit in
California, rather than in some other state, knowing the suits would be swept into titkaAva
JCCP However, inAbbott Laboratoriesplaintiffs actually sought “consolidation of their cases
‘through trial’ and ‘not solely for pretrial proceedingé*The only reason that case discussed
implicit proposals for a joint trial was that plaintiffs argued thamtgion for consolidation was
not a proposal for a joint trial. Since there is no motion for consolidatitins caseAbbott
Laboratoriesis not squarely on point.

CAFA’s mass action provision is narrower than its class action provisions. QXES
federal courts jurisdiction over plaintiffs in a mass action only where manel@tplaintiffs are
proposed—nby those plaintiffste-be tried jointly. If the same plaintiffs’ lawyer brings multiple
actions withfewer than 100 plaintiffs, those cases will not be mass actions under CAFAtheless
plaintiffs, explicitly or implicitly, propose a joint trial. GSK has not met its burden o
demonstrating that plaintiffs have done so here.

Strict rules can be gamed. idglictional rules are strict. It is no surprise that litigants seek
to game jurisdictional rules. Here, plaintiffs are gaming the rules andngimmpart. This Court
cannot rewrite jurisdictional rules, and if it is unjust that artful pleading putsrcedses out of
this Court’s reach, the remedy is for Congress to amend CAFA.

Conclusion

For the reasons strth herein, the eight cases that name a Delaware plaintiff will be

remanded to California state court. The motions to remand are denied azheratlases.

“3In re Abbott LaB, Inc.,698 F.3d 568, 572 {fi Cir. 2012).
“|dat573
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