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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALLSTATE INSURANCE COMPANY,

Plaintiff, : CIVIL ACTION
V. : No. 13-6039
DAN LAGRECA, :
Defendant.
MCHUGH, J. MARCH 10, 2017
MEMORANDUM

This is aninsurancecoverage case in three acts:DBn Lagreca was sued in state court
for physically attacking someone after a conc2yiillstate Insurance Company, the
homeowner’s carrier for Lagreca’s paretisme,filed this action seeking @eclaratiorthatit
did not have to defend or indemnify Lagrecdhe statecourt suit; and 3lagreca
counterclaimed against Allstate for bad faith and breach of cont#istate bothdefendecand
settledthe underlying case, and nomoves for summary jugsigent on both counterclaims, while
Lagreca crossoves forleaveto conduct discoveryBecausd find thatthis isthe rare case
where, even wh discoverylagreca’s claimsvouldfail as a matter of law,will denyhis
motion andenter judgment for Allstate

l. Background*

Lagreca was sued in state court for “violently beat[ing] and kick[ingPracertgoer in
thepaking lot after the show The complainartfully crafted a claim for negligence, alleging
that Lagreca carelessly drank himself into a state of incoherencedtlat foreseeably result in

violent behavior. When Lagreca sought coverage for his defense from his parents’ harseowne

! For more detail, see my earlier opin@riDS Property Casualty Insurance Co. v.
Schonewolf111 F. Supp. 3d 618, 620-22 (E.D. Pa. 2015).
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insurance policyAllstate denied his claim. Allstate then fil#ds action, seeking @eclaratory
judgment that it had no duty to defend or indemnify Lagreca becauselitelimits coverage
to damages caused bgccident[s]” and excludeshose flowing fronfintentional or criminal
acts—even if the insured “lack[ed] the mental capacity to govern hi®wn conduct.”

| denied Allstate’subsequent motion for judgment on the pleadings, and so reduwed
deferd Lagre@. Although the issue wasxtraordinarilyclose,l bound Allstate to its policy
becausé could not determinat thatearlystage(1) whether Lagreca’s acts weargentional
(because of the extreme degreentdxication) or (2) whether Lagreca’s acts were criminal
(because that required a findingméns req Allstate ultimatelypaidnot onlyfor Lagreca’s
defensebut also theettlement othe case against him.

Before | ruledon Allstate’s obligation to provide a defenkagreca counterclaimedr
its denial of his claim-specifically,for bad faith under 42 Pa. Cons. Stat. § 8371 and breach of
contract Following letter briefing, | denied Lagca’s request for discovery (Dkt. 92)lIstate
now moves for summary judgment on both cowstéems

. Standard of Review

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
anymaterialfact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a) (emphasis added). “Only disputes over facts that might affect the outttimaesuit
under the governing law will properly preclude the entry of summary judgmAntdérson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986).

Generally, “[i]f discovery is incomplete, a district court is rarely jiesdifn granting
summary judgment,Shelton v. Bledso&75 F.3d 554, 568 (3d Cir. 2015), “particularly . . .

where there are discovery requests outstanding or relevant facts arenenzterttol of the



moving party,”Murphy v. Millennium Radio Grp., LL®50 F.3d 295, 310 (3d Cir. 2011).
Nevertheless, a court mgyant summary judgment without discovery if the outstanding
discovery requests “pertain[] to facts that are not material to the moviryspartitiement to
judgment as matter of law,'Shelton 775 F.3d at 56&nd if “[a]ny additional facts gleaned in
discovery would not . . . change[] the District Court’s analysis or its ultinoetelusion,”
Roberts v. Fleet Bank (R,1342 F.3d 260, 271 (3d Cir. 20085 amende@Oct. 21, 2003)
(affirming asimultaneougrant of summary judgment and denial of additional discQvery
IIl.  Discussion

A. Bad Faith

Allstate argues that Lagreca’s bad faith claim fails because Allstate had a rémsonab
basis for seeking auling that it had no obligation to defend andeémnify him. | agreewith
Allstate’s conclusionbut for slightly different reasons.

To recover for bad faith under Pennsylvania laylaintiff “must show by clear and
convincing evidence that the insurer (1) did not have a reasonable basis for denwifig b
under the policy and (2) knew or recklessly disregarded its lack of a reasona&bla dasying
the claim.” Post v. St. Paul Travelers Ins. C691 F.3d 500, 522 (3d Cir. 2012) (quoting
Condio v. Ere Ins. Exch.899 A.2d 1136, 1143 (Pa. Super. Ct. 2006)AA] fi insurer does not
act in bad faith by investigating and litigatilegitimate issues of coverageld. at523.

The gist of Allstate’s argument is theat insurer does not act in bad faithtifelies on a
reasonable interpretation of unsettled case $a&g.e.g, Terletsky v. Prudential Prop. & Cas.
Ins. Co, 649 A.2d 680, 689-90 (Pa. Super. Ct. 1994) thack were (at least) three decisions at
the time Allstate filed this action thhadheld that the same or similar policy language excluded

coverage for acts like LagrecasgeAllstate Ins.Co. v. WellsNo. 08-05294, 2009 WL 2137236



(E.D. Pa. July 15, 2009lIstate Ins.Co. v. LombardiNo.CIV.A. 02-1250, 2003 WL
21666090 (E.D. Pa. July 17, 2008f'd, 142 F. App’x 549 (3d Cir. 2005%tate Farm Mut.
Auto. Ins. Co. v. Martin660 A.2d 66 (Pa. Super. Ct. 1995).

Allstate’scharacterization of Pennsylvanew onbad faithis incomplete. Supporting
authority, though highly relevant, does not autocadly defeat a bad faith clainiThis was
made clear by.H. France Refractories Co. v. Allstate Insurance, 684 Pa. 29, 626 A.2d 502
(1993). There,the Pennsylvania Supreme Court fouhnalt Allstate hadhot actedn bad faith in
denyingcoveragevnhere it had relied on an “excessive pluralism and disparity . . . in the
decisions of the many courts which ha[d] entertained similar litigatitth.at 44, 626 A.2d at
510. But the Court did not hold that the mexsstence of disparate decisions precluded bad
faith—instead, it took care to note both that it did “not regard the issues presented in ths case
simple ones” and that each of the varying approaches other courts had taken “seem|[ed]
reasonable from some@mt of view.” Id. Indeed, badaith claims are highly “fact specific,”
Mohney v. Am. Gen. Life Ins. C&16 A.3d 1123, 1131 (Pa. Super. Ct. 2015),thed
touchstone—~feasonableness™only “has meaning in the context of each cadéyse v.
W.C.A.B,514 Pa. 1, 8, 522 A.2d 533, 537 (1987)

All the same, applying that more nuanced stanttatide record here, | conclude that
Allstate’s initial decisiomot to providecoveragevas reasonableMy analysisat the pleadings
stagemade clear that theoverage question in this case was not an easy one, as is true of the
entire line of cases involrg intentional or criminal ac&snd alcohol.SeeSchonewolf
111F. Supp. 3d at 623-26, 628—38s to intentionahcs, | noted that while the policy’s

exclusionof coveragdor themwas “broad,” intoxication nevertheless “remaiakevant to

2 In its earlier letter brief, Allstate took an even stronger position, claiming taag)he
“Wellscase alone is sufficient to establish the reasonableness of Allstate’s iaterprét



intent” underState Farm Fire & Casualty Co. v. Estate of Mehlp&80 F.3d 105 (3d Cir.
2009). 111 F. Supp. 3d at 62Because the underlying complaint was “not cledout
Lagreca’s levebf intoxication, | found I could not “definitively” sathat his acts were
intentional. Id. And as to crimina&ct, | found that thenens reaequired for assau(llstate’s
theory for applying the exclusion to Lagreca) could not be determined based soledy on t
pleadings.Id. at 629. Finallymy ultimate rulingdenying Allstate’s motion for judgment on the
pleadingsvascouched in narrow termand invited Allstatéo renew its motiormas the facts of
the underlying case emerged through discov&sed. at 628—-30. Though I did not find
Allstate’s position controllinghere was a substantial ledpsis forit.> Theconclusion |
reached required a painstakingensaluation of earlier cases in light of the Third Circuit’s
decision inMehlman and was certainly a conclusion as to which reasonable minds could differ.
In no sense could Allstate’s denidlanverage be deemed arbitrary.

In opposition, Lagreca does not offer substantive arguments but iastgedsumnary
judgment ispremature, and so (unsurprisingtypssmoves under Rule 56(d) for time to conduct
discovery. Heaattachesn support his counsel’s declaration listing materials he seeks to discover,
which can béroadlysummarized as documents involved in Allstateandling of his and
similar claims. Lagreca anchorhese requests his theory that Allstate could be liable if it

made an ihadequate investigation or failealperform adequate legal resgaconcerning

3 As to the specific cases Allstate advances as its shieldsabaiifaith liability—Wells
Martin, andLombardi—I continue to find them instructive but not dispositiv&ellsandMartin
predatedMehlman where the Third Circuit canvassed several Superior Court cases and held
that under Pennsylvania law “situations may arise in which an insured’s iritomjqaarticularly
when combined with other factors, may call the insured’s intent into question.” 589 F.3d at 114;
cf. id. (distinguishingMartin as a case where intent was clearer because there the “insured told
police that he had aimed his truck at his wife”). Andlambardj the underlying complaint had
an assauandbattery count but no allegations of intoxication, and the court did not need to
reach the intentionadct exclusion. 2003 WL 21666090, at *1, *3, *5. Nonetheless, taken in
combination, these cases provided a substantial, reasoned basis for Allstatie's. posi



coverage issué.Lagreca Letter Br. 2 (quotinGorch Constr. Co. v. Assurance Co. of Ab4.

Pa. D. & C. 4th 496, 516 (Ct. Com. PI. 2003)). Specifically, Lagreca seeks to discover whether
Allstate prior to denying coveragesas aware of thdecision inLeroy v. Live Nation

WorldWide Inc.No. 12-03397 (D.N.J. Dec. 4, 2018kich held that an identicablicy covered
actssimilar toLagrecas.

As toLeroy, Allstate’s knowledge of the decision is simply irrelevafhatcase focused
on how to apply aexclusion for intentional torts in the context of a claim of-defiense on the
partof the insured-# wasnot a case where the insured sought to avoid the exclusion because of
profound intoxication.The June 2014etter Allstate’scounsel sent denying coverage (Dkt. 76-1)
appropriately cited botMartin andLombardi demonstrating that Allstaengaged in a reasoned
process before denying coveragédhe mostLagreca can argus that | reached eontrary
conclusion on similarffacts. On the record here, that does not suffice to convert Allstate’s denial
of coverage into an act of bad faith. In thegard,as the jurist who had to struggiéth the
issueat the declaratorjudgment stage, | am perhaps uniquely situated to evaluate just how close
the question wasSuffice it to say that my decision requiring Allstate to defend gave its insured
the benefit okverydoubt.

On summary judgment, a non-movavrito requess discovery must not only identify the
information sought, but also show “how, if uncovered, it would preclude summary judgment.”
Pa., Dep't of Pub. Welfare v. Sebeligg4 F.3d 139, 157 (3d Cir. 2012) (citation omittetiis
Lagrecahas failed to do. The most common formulation of the test for bad faith under
Pennsylvania law remairtisat fromTerletsky which requres proof that (1) the insurdrd not

have a reasonable basis for denying benefits under the policy, and (2) the insurer émew of



recklessly disregarded its lack of readulrédasis in denying the clain49 A.2d at 688. The
discovery sought by Lagreca would at most shed light on the second prong of thbagest—
specifics of what Allstate consideredultimately denying coverageBecause | have determined
as a matter of lawhat a reasonable basis for tdanial exised, Lagreca’s claim would fail
regardless of what the requested discovery might reveal.

A strong emedy for bad faith isnportantbecause a denial of benefits or coveragan
“evasion of the spirit of the bargd a carrier struck with itsnsured. Rancosky 130 A.3d at 94.
But on the facts herdlistate’s challenge tahe limits of that bargain wamntirely appropriate.

B. Breach of Contract

Allstate also moves for summary judgment on Lagreca’s brefaobntract claim
contending-agreca canngirove damageseeMeyer, Darragh, Buckler, Bebenek & Eck,

P.L.L.C. v. Law Firm of Malone Middleman, P.C. Pa. , , 137 A.3d 1247, 1258

(2016) This argument certainly has force, becaafser | denied Allstate’s motiofor judgment
on the pleadings, Allstate both paid for Lagreca’s defense in the underlyirggurtdemnified
him. Lagreca offers no argument in response, andvibalso enter judgment in Allstate’s

favor on the contract claim.

* The Pennsylvania Supreme Court has not definitively ruled on the prevailing test for
bad faith. SeeRancosky v. Washington Nat’l Ins. Cb30 A.3d 79, 92 (Pa. Super. Ct. 2015). It
has, however, grantedlocaturin Rancoskyo consider whether proof of an ill motive is a
necessary element of a bad faith claibd4 A.3d 926Ra.2016)(mem.) (per curiam).



V. Conclusion
Allstate’s Motion for Summary Judgnt will be granted, Lagreca’s Cross-Motion to
Allow Time for Discovery will be denied, and Lagreca’s bad faith and breach of contract claims

will be dismissed. An appropriate order follows.

/sl Gerald Austin McHugh
United States Districiudge




