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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

VIRGILIO HERRERA REYES,
CIVIL ACTION
Petitioner,
No. 13-CV-06439
V.

ALEJANDRO MAYORKAS et al,

Respondents

MCHUGH, J. NOVEMBER 4, 2014

MEMORANDUM

This is an immigration matter brought lay alien who was granted, and currently
maintains, lawful permanent resident status within the United Statésow seek<citizenship
Petitioner Virgilio Reyesiasbeen denied naturalization by both an immigration judge and U.S.
Citizenship and Immigration Services (USCISHe challenges that denial, assertingt he is
entitled to naturalization because he has possessed lawful permanent réstiole fidrshe
requisite period of time. The government responds that bebaus@sin the first instancenot
eligible for lawful permaent resident status when he appliesljs alsaneligible for
naturalization. The matter is before me @nmotion for summary judgemt and | am
constrained by controlling precedent to rule that the unlawful means by whictelrs R

obtained permanent resident status undercuts his quest for citizenship.

1 Mr. Reyes is not at risk of removal from the United States.
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l. Factual Background
Petitioners Answers to Requests for Admissions estalilighessential factdvir. Reyes
illegally entered the United Stataadwasapprehended by Border Patrol agents in 1988.
was released from custpdoending further proceedings. A deportation proceeding wasrheld
absentia and a deportation order was issued. Reyes claims he did not know of this proceeding or
the order.His date of entry was March 7, 1989, and the order of deportation was issued May 31,
1989. In Decembed989,he married an American citizemMr. Reyes renained in the U.S. until
1992, when he departed voluntarily. In October 1992, he applied for lawful permanent resident
status which was granted. He did not mention his prior deportation in his registration,
purportedly because he was unawdrie. oHe returned to the United States in 1992, and has
lived here continuously except for periodic trips back to the Dominican Republic. dheDct
2012, heapplied for naturalizatn, but was denied by both an immigration judge and USCIS.
Reyes has sought rewi in this @urt, which reviews the mattde novo. As the
Petitioner notes, higwful permanent residestatus was granted in 1992, which was prior to the
enactment of the lllegal Immigration Reform and Immigrant ResponsibilitylARIRA) in
19972
Il. Summary Judgmentas the Means of Rgolution
A threshold question is whether tenovo nature othis Court’sreview requires a

hearirg or trial. | conclude that is proper tcaddress this issueithin the context of a motion

for summary judgmentSee Chan v. Gantner, 464 F.3d 289, 295-96 (2d Cir. 2006) (rejecting an
argument that 81421(c) “implies a bench trial or evidentiary hearing” and thus preciotiess

for summary judgment as a vehicle to obtain review of a denial decision); AbulkiBaish,

2The IIRIRA creatednore stringent criteria for determining which aliens are inadmissibléaé purposes of
permanent residence.



413 Fed. App’x 502, 508 n.4 (3d Cir. 2011) (no requirement that the court hold oral argument
before deciding anotion for summary judgment on review of denial of naturalization).

[I. The Requirement that an Alien be‘Lawfully Admitted for Permanent
Residence” beforeNaturalization

An alien becomes eligible for naturalization after five years of continusigeree
following lawful admission as a permanent resident. 8 U.S.C. § 1427(a). Howmexesection
of the Immigration and Naturalization AGNA) entitled ‘Prerequisite to Naturalization,”
Congress provided as followgN]o person shall be naturalized unless he has been lawfully
admitted to the United States for permanent residence in accordance withiedlldepl
provisions of this chapter. The burden of proof shall be upon such person to show that he
entered the United States lawfully, and the time, place, and mannehaddrsiny into the United
States.” 8 U.S.C. § 1429Because the stariexplicitlyrequires an alien to bear the bendof
showing that he or she was lawfully admitted as a permanent resamuitts should be

resolved in favor of the United States and againstldimant.” Berenyi v. District Director,

INS, 385 U.S. 630, 637 (1967).

The INA furtherdefinesthe governing standard|tlhe term ‘lawfully admitted for
permanent residence’ means the status of having been lawfully accordeditbgeoaf residing
permanently in the United Statas an immigrant in accordance with the immigration laws8..
U.S.C. § 1101(a)(2Qunchanged at time of Petitioner’s application for lawful permanent
residentstatus). The seemingly redundant wording of Section 14R2Baecordance with all

applicable provisions of [the Act]’+s meant to be “emphatic and embracivén’re Longstaff

716 F.2d 1439, 1441 (5th Cir. 1983).
Under the statutory scheme, one can havéetha status of Lawful Permanent Resident

(LPR), even if he was not, as factual matter, “lawfully admitted as a permanent résigiaj



alien whose statusab been adjusted to lawful permanent resident but who is subsequently
determined in an immigration proceeding to have originally been ineligible tostdtas has not

been ‘lawfully admitted for permanent residence’ because the ‘alien is desmeidio, never

to have obtained lawfypermanent resident status.De La Rosa v. DH3A89 F.3d 551, 554 (2d
Cir. 2007).

As a result, in cases where the validity of LPR status is controlling, cowgsba
hesitated to evaluate whether the resident al@nactually eligibleas a factual matter, to be
grantedsuch status initially. As stated in one frequently cited decision of the Board of
Immigration Appealsin cases involving fraudyen where an alien is “facially and procedurally
in lawful permanenresident status for more than the requisite number of years, he was never, in
a legal sense, an alien ‘lawfully admitted for permanent residence,’ becsaseghisition of

that status was procured by fraudd’ re Koloamatangi23 I. & N. Dec. 548, 548-49, 2003 WL

77728 (BIA 2003); seGallimore v. Att'y Gen.619 F.3d 216, 223 (3d Cir. 2010) (quotinge

Koloamatangi, Adegoke v. Fitzgerald, 784 F. Supp. 2d 538, 541 (E.D. Pa. 2011) (“*Having

misrepresented his immigration history in order to obt@rRR status, Adegoke's LPR status
is voidab initio. Adegoke was thus never ‘lawfully admitted for permanent residence,” and is
ineligible for naturalization.”).

A number of circuits have expanded this line of reasoning beyond cases where LPR

status wa®btained through frautl. This trend was recognized by the Thi@ircuit, which

3 Cases extending this reasoning to other substantive legal defectetteattpne from being “lawfully admitted

for permanent residence” includghin v. Holdey 607 F.3d 1213 (9th Cir. 2010) (petitioner was not lawfully

admitted for permanent residereeen though proper procedure had been followed and the petitioner was unaware
of the underlying fraudValker v. Holdey 589 F.3d 12 (1st Cir. 2009) (petitioner was not lawfully admitted to the
United States as a permanent resident because his LPRwsiatasquired through the fraud or misrepresentation of
third parties)De La Rosa v. DHSA89 F.3d 551 (2d Cir. 2007) (per curiam) (court held “that an alien is only
‘lawfully admitted for permanent residence’ for purposes of the INAsifor her adjustnme to lawful permanent
resident complied with substantive legal requiremeng&dyoury v. Att'y Gen.449 F.3d 1307 (11th Cir. 2006)
(petitioner was granted LPR even though the authorities were awareimirsgatconviction that should have made
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concludedhat ‘{w]here an alien obtains LPR status through administrative oversiggpite
being ineligible for that status for one reason or anothethe.alien has not been ‘lawfully
admitted for permanent residenceGallimore 619 F.3d at 223-24In Gallimore,the court
could“discernno principled distinction between (ipdling a status adjustment not ‘lawful’
because the applicant procurechiiolugh fraud; and (2)rfding a status adjustment not ‘lawful’
because the applicant was not legally entitled to it for any other redsbmat’224.

With the exception oLongstaff petitioners in the casedovesought relief from
deportation for which lawful admission to permanent residence was a corpiicedento
cancellation of deportation under 8 U.S.C. § 1229hne of these cases address
naturalization proceedings such as this one. However, “lawful admission for permanent
residence” is atatutoriy-mandateatonditionprecedent to naturalization eligibility as well, and
there does not appear, nor has the Petitioner offered, any reason that might Siegojestde
should be interpreted differently for these purposes. All of these seemsnterpreting the
meaning of the phrase “lawfully admitted for permanent residence” as ltbadtive INA. De
La Rosa489 F.3d at 5548 U.S.C. § 1101(a)(203ee als®@ C.F.R. § 1.1(p).

Accordingly, | conclude that Mr. Reyes must show that helegadly entitled to LPR

statusunder substantive principleslafv as a prerequisite to naturalization.

him ineligible, but for purposes of removal hearing, he was deentdd have been “lawfully admitted for
permanent residence”Arellano-Garcia v. Gonzale#429 F.3d 1183 (8th Cir. 2005)dfitioner “may have received
the adjustment through lawful procedure, and thus he reaped the beneditmianent residence status until the
mistake was discovered, but we defer to the BIA's reasoned statutopyetaéion and conclusion that he never
‘lawfully’ acquired the status through that mistakeMpnet v. INS 791 F.2d 752 (9th Cir. 1986) (concluding that
petitioner's prior conviction would have rendered him ineligible #justment to LPR at the time his status was
adjusted, and thus that he had not been “lawfully admitted” to the Unaeskgin re Longstaff 716 F.2d 1439
(5th Cir. 1983) (where a petitioner made a mistake in applying forgrernt residencgtatus and would not have
been eligible for LPR if the application had been correct, he was not laatlrttted for the purposes of
naturalization).




IV.  The Effect of Petitioner’s Departure from the United Stateon his Status

The time relevant tthis inquiry is 1992, when the Petitioner applied for his LPR status.
8 U.S.C. § 1182 has, at all times relevant to this petition, specified that aliens who have been
arrested and deported, and who then seek admissionUtmitieel Statesvithin 5 years of such
deportation, are excludabl&ee8 U.S.C. § 1182(a)(6)(B) (1994); 8 U.S.C. § 1182(a)(17)
(1988). While the formatting of the statutes changed between the two edition$g\thatre
content did not.

It is conceded thd¥lr. Reyesentered théJnited States illegally andas arrested by
Border Patrol.lIt is also undisputed that a deportation proceeding wasrabgentia and an
order of éportation was issued. The issue is whetlegiti®ners contention that he was
unaware of the deportation order makes a difference. Statutorily, it does not. Ae@royithe
governing law at the timéFor the purposes of this chapter any alien ordered deported or
removed (whether before or after the enactment of this chapter) who has |afitde Siates,
shall be considered to have been deported or removed in pursuance of law, irresptaive o
source from which the expenses of his transportation were defrayecherméte to which he
departed.”8 U.S.C. § 1101(g). The Supreme Court has held that “[d]eportation orders are self-

executing orders, not dependent upon judicial enforcement.” Stone v. INS, 514 U.S. 386, 398

(1995). In Mansour v. Gonzales, 470 F.3d 1194 (6th Cir. 2006), the courttredld petitioner

who had an outstanding deportation order against him had effectively executed thatidepor
order when he had drunkenly, but voluntarily, crossed the border into Mexico. When Mr. Reyes
left the United States in 1992, he was, by operation of law, executing the order chti@port
Consequently, the one fact in dispute—whether Mr. Rexssaware of theegortation

proceeding and orderis-legally immaterial.



Counsel for Mr. Reyes argues with admirable conviction that there are duesproces
concerns raised in circumstances such as thas sensitive to those concerns, but looking at
the record objectively,&itionercertainly knew that he had entered the United States illegally,
knew that he was detained for a violation of American law, and knew that he facededjmgce
to deport him. Significantly, there is nothing in the record to suggest that MesRRag a
substantive defense to his deportation that could have been successfully raiseeainige
These factors ameliorate apgtential unfairness that may accompany Petitioner’s purported
lack of notice of the underlying deportation order.

V. The Necessity oiWaiver by the Attorney General for Aliens Previously Deported

Having been deported by operation of law, the only means by which Petitioner could
have securetlPR status wathrough a waiver. As provided by statute, those whenter
within five years after being deported are excluded unless “the Attorneyabbasrconsented
to [the alien’s] applying or reapplying for admission.” 8 U.S.C. § 1182(a)(6)(B) (1894);
U.S.C. §1182(a)(17) (1988). Such a waiver, commonly known 242 Waiveris
discretionary and requires application by the alien. The governmentdbsditie facts ofhis
case conclusively establisiiat no waiver was sought Betitioner Mr. Reyespresents no
evidence of ever having sought a waiver, and it is his burden to show that he is lawfully
admitted. 8 U.S.C. 8§ 1429. In requests for admission, Petitioner denies knowledge of a
deportation proceeding and order (Ex. 1 & 2, 1 7), and denies any knowledge of the requireme
to file a waiver [d. at 1 9). This lackfdknowledge is confirmed by Mr. Reyes’ deposition
testimony. Necessarilyno waiver could have been sought wheeditionerclaims not to have

known of the deportation or the waiver requirenfent.

* My ruling does not address, andrino way contingent upon, th@gernment's assertion in proceedings before the
USCIS that Mr. Reyes engaged in fraud by failingiszlose the deportation order.



Without the waiverPetitioner cold not have been lawfully admitted for permanent
residence in light of his prior deportation, and is ineligible for naturalization.
VI. Nunc Pro Tunc Relief
Petitioner’s brief mentions the possibility minc pro tunc relief in which the court could
allow Petitioner to reapply for admissicnHowever, the cases cited apply only to deportation

hearings, not naturalization hearing@eeMatter of Ducret15 I. & N. Dec. 620, 1976 WL

32342 (BIA 1976)“We thus set forth two situations in which an immigrajiage has the
powerin deportation proceedingsto grant an alien's application for permission to reapply for
admission: (1) where the only ground of deportability would be eliminated; and (& thiee
alien would receive a grant of adjustment of status in conjunction with the grant of any
appropriate waivers of inadmissibility.”) (emphasis added).

Based on case law, it appears as though courts may apprmvero tunc relief where
there is clear error on the part of the agency, though the Board of Immigration Ajgdaals (

may have greater discretion. Jeatel v. Gonzales, 432 F.3d 685, 693 (6th Cir. 2008).

concern hereyhich | raised with counsel at oral argument, is whether authomeagplication
to seek a waivewould open the issue of Mr. Reyes’ status globaldyticularly now that he is

divorced, and potentially threaten his ability to remain in the United States.

Retroactive relief, often referred to mmc pro tunc relief, has “long [been] employed by the
immigration authorities, based on what they believe to be implied statuitrgrity to provide
relief from the harsh provisions of the immigration laws in sympitibases.’'SeeGonzalez
Balderas v. Holder597 F.3d 869, 870 (7th CR010) (citingPatel v. Gonzale<t32 F.3d 685, 693
(6th Cir.2005), ancedwads v. INS 393 F.3d 299, 3689 (2d Cir.2004)). But the BIA has
generally limited the grant of ordemanc pro tunc to a few limited circumstances. It appears to
have granted such retroactive relief only to permit the exercise of disctettiow an ken to
reapply for admission, to apply the law as it existed when the alien viohet@chmigration laws
RamirezCanales517 F.3d 904910 (6th Cir. 2008) or to correct an error in immigration
proceedingsEdwards 393 F.3d at 309.

Cherukuv. Attorney Gen. of U.$662 F.3d 198, 208 (3d Cir. 2011).




This is an unfortunate case. Petitioner has been in the United States since 1992. He ha
five children who are citizens. Since 1989, when charges of drug possession againsehim we
dismissed, he has had no contact with the criminal justice system. When heawaswed in
furtherance of his naturalization petition, he disclosed his illeda} and arrest.The
government’s position is legally correct, but the costetditi®ners unlawful entry is steep.

During a conference following oral argument, the Court spoke of the possibilityagi@eement
betweerPetitioner and theayernmenthatwould allow him to seek waiverfrom the Attorney
Generalwithout risk of deportation. While the Court cannot compel the government to take such
action,and will enter the Order to which the United States is entitlexhew my suggestion that

the governmentonsider sue an agreement under the circumstances in this case

/sl Gerald Austin McHugh
United States District Court Judge




