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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KAREN SEAMAN, Individually, and : CIVIL ACTION
As Guardian on behalf of C.S. and J.S.,

Plaintiff,

V.
CAROLYN W. COLVIN, NO. 13-6479

Acting Commissioner
of Social Security,
Defendant.

MEMORANDUM
RESTREPO, J. AuGusT 31,2015

Plaintiff, Karen Seamanndividually andas Guardiammn behalf of heminor children,
C.S. and J.S,, filed this action pursuant to 42 U.S.C. 8§ 405(ge Social Security Act (“the
Act”), for review of the final decision of the Commissioner ofi8bSecurity
(“Commissioner”) who denied plaintiff's applications for mother’s insurance benefits on her
own behalf and child’s survivor insurance benefits on behalf of C.S. arakXi® children of a
deceased wage earnd@efore the Court arglaintiff’'s brief in support otherrequest for review
of the Commissioner’s denial of benefits (ECF Document 41), defendant Commissioner’
Response thereto (Doment44), andhe parties’ respective reply brigidocs. 44 & 45) For
the reasons which follow, the Commissioner’s final decision demplaigtiff's applications for
benefitsis affirmed

1. BACKGROUND
The parties havdipulated to thenaterialfacts of this caseSeeStipulated FactdJoc.

40). Plaintiff and her deceased husband, Trevor Seamea@married on January 6, 2001.
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Shortly before thie marriage, in November 2000, Mr. Seaman was diagnosed with Hodgkin’s
Lymphoma. Due totherisk of infertility that culd be caused by chemotherapy and subsequent
cancer treatmestMr. Seamarcryopreserved sperprior to starting his treatments in November
2000.

In May 2005, aintiff and Mr. Seamanndewentin vitro fertilization (“IVF”) , resulting
in ten embryos, and out of the ten embryos, six were frozen. The ciymbel a waiver form
which stated that if either party were to die, the other would becomevimef of the frozen
embryos. As a result of the IVF procedure, plaintiff became pregnant with ode chil

Tragically, on September 29, 2005, Mr. Seaman passed awaySeamarhad been
domiciled in Pennsylvania at the time of his dedladly, plaintiff's pregnanckesulted in a
stillbirth at 37 weeks Nearlyfour yearsafter Mr. Seaman’s deagthn August 23, 2009wo of
thefrozenembryoswere transferred to plaintiff's uteruandplaintiff subsequentlyavebirth to
C.S.

On May 27, 2010, Ipintiff filed two separatapplicationswith the Social Security
Administration(“SSA”) under Title Il and Part A of Title XVII of the Act, respectivebne on
behalf of herselffor mother’s insurance benefits; and the other on behalf of l6r&hild’s
survivor insurance benefits. Both applicatioveye deniednitially and on econsiderationand
on March 2, 2012plaintiff requested madministrativéhearingon both applications.

Meanwhile,following frozen embryo transfer (“FET”) of some of ttemaining
aforementioned frozen embryos, plaintiff gave birth to D8.June 112013, plaintiff filed two
additional separate applications for social security insurance beneétendrehalf of herself for

mother’s insurance benefits; and one on behalf of J.S. for child’s insurance benefits.



On July 12, 2013a hearing wakeld before an Administrative Law Judge (“ALJ”)h&
ALJ issued alecision dated August 16, 2013 finding that Karen Seaman and C.S. were not
entitled to social security benefits. The ALJ further found that J.S. was ntgcetdisocial
security benefits. In particulathe ALJ found that neither C.S. nor Jufas aqualified child for
purposes of child’s survivor benefits under 8 416(e) ofitte The ALJdetermined thaitbe
so qualified the claimant must be able to take as an intestate heir of the desadergarner
under the laws of the state where the wage earagidomiciled at the time of deatind the
Pennsylvania intestacy statutes did not recogmsza decedent’s heichildren bornas a result
of posthumously transferrexnyopreserve@mbryos ThereforeC.S., J.S., andaren Seaman
werefound to be notmitled to child’ssurvivorinsurance benefitand mother’s insurance
benefits, respectively On July 9, 2014, the Appeals Council denied plaintiff's regioest
review, and the ALJ’s decision consequently becéanedinal decision of the Commissioner.

See Matthews v. Apfé39 F.3d 589, 592 (3d Cir. 2001).

Although plaintiff initiated thiscivil action prior to the denial of her request for review by
the Appeals Council, subsequent to the Appeals Council’s denial of review, plaietifafil
Amended Complainthe parties filed stipulated facts and their respective baefs oral
argument wa held April 22, 2015. Plaintiff requests that the Court reverse the ALJ’s decision

denying benefits, and defendant Commissioner urges the Court to affirm dfseed&lcision.

‘Under 42 U.S.C. § 402(g)(1)(E), mother’s insurance benefits are available to a suspmrsg
of an individual who died fully insured, if such surviving spouse, among other things, “at the
time of filing [an application for such benefits] has in his or her care a child lofirsdiwidual
entitled to a child’s insurance beriéfi Thereforejt is undisputed thatf it is determined that
C.S. and J.S. are not entitled to child’s insurance benefits, then plaintiff is alsuithed ¢o
mother’s insurance benefits.



2. STANDARD OF REVIEW

Judicial review of the Commissioner’s final decisionnsited, and this Court is bound
by the factual findings of the Commissioner if substantial evidence supports $senikKnepp v.
Apfel 204 F.3d 78, 83 (3d Cir. 2000). Substantial evidence is defined as “such relevant evidence
as a reasonable mind might accept as adequBtaris v. Barnhart312 F.3d 113, 118 (3d Cir.
2002) (quotingRichardson v. Perale€02 U.S. 389, 401 (1971)). It consists of tethan a
mere scintilla” of evidence but may be “less than a preponderance of the evidened.118
(quotingJesurum v. Secretary of HH& F.3d 114, 117 (3d Cir. 1995)).

The ALJ must also follow “proper procedure and apply proper legal stait&dria v.
Heckler, 750 F.2d 245, 247 (3d Cir. 1984). The Court has plenary review of all legal issues.
Schaudeck v. Comm’r of SSIB1 F.3d 429, 431 (3d Cir. 199%)ere, the parties agree that
there are no material factual issues in dismée, .,Pl.’s Reply (Doc. 45) at 1 (“As has been
stated by both parties, there are no issues of material factd'that the issue before the Court is
a question of law: whether, under the specific factual circumstances ingbjsica. and C.S. are

entitled to childs insurancebenefits and plaintiff is entitled to mothemsuranceenefits.

3. DiscussioN
A. Statutory Provisions
The Act provides surviving children of a deceased insured wage earner withibenefi
pursuant to 42 U.S.C. § 402(d). In determining whether C.S. anarddsialifiedchildrenof an
insured individual under the Adhe parties agree that the relevant provisiof2i¥).S.C. §
416(h)(2)(A) which states’In determining whether an applicant is the child or parent ofiya.fu

.. insured individual for purposes of this subchapber Commissioner of Social Security shall



apply such law as would be applied in determining the devolution of intestate perspeatypr

.. by the courts of the State in which such insunéldvidual is domiciled at the time of his
death” SeePl.’s Br. (Doc. 41) at 5-6; Def.’s Resp. (Doc. 44) at 4. There is no disputdithat
Seaman was domiciled in Pennsylvania at the time of daathaccordingly, Pennsylvarsa’
intestacy lawspply toplaintiff's case Where the parties diverge is the application of
Pennsylvania’'sfftetborn-heirs provision to C.S. and J.£ennsylvania’statute provides in
relevant part“Persons begotten before the decedent’s death but born thereafter, shaliftake a

they had been born in his lifetime.” 20 Pa. C.S. § 2104(4).

B. Interpreting Pennsylvania Intestacy Law

In interpreting state law, federal courts are bound by the decisions oft#is Bighest
court. Wirth v. Aetna U.S. Healthcard69 F.3d 305, 309 (3d Cir. 2006). héhthere is a novel
guestion of law and no controlling precedent oniskae cours must‘predict how the highest
state court would rule.’ld. (quotingRolick v. Collins Pine Cp925 F.2d 661, 664 (3d Cir.
1991)). However, federatourts construing state law must take cauéindleave to “state courts
to decide whether and to what extent they will expand state common Gity.df Phila. v. Lead
Indus. Ass’'n, InG 994 F.2d 112, 123 (3d Cir. 1993).

ThePennsylvania Supreme Court is guided by the rules of statutory construction, which
direct theCourt to ‘at all times seek tascertain and effectuate tlagislativeintent underlying
the enactment of the particular statute(sPa. Fin. Responsibility Assigned Claims Plan v.
English, 664 A.2d 84, 87 (Pa. 1995) (citing 1 Pa. C.S. § 1921(a)jer#the words of a statute
are clear and free from ambiguity the legislative intent is to be gleanedHose tery words.

Id. However, where the statute is unclear or suscepbhdéfering interpretations, the Court



must look to other factors, such as the “object to be attainedjrcumstances under whighe
law] was enactednd any legislative or administrative interpretations therelof. (citing
Coretsky v. Bd. of Comm’rs of Butler TWp55 A.2d 72 (Pa. 1989)).

Moreover, the Court “cannot and should not interpose [its] views on public policy for
those of the legislatufeandthe Court’s function is toifiterpretstatutesnot rewrite them”
DiGirolamo v. Apanavage812 A.2d 382, 385 (Pa. 1973)he Gurtmay not“add, by
interpretation, to a statute, a requirement which the legislature did not sediude.” Shafer
Elec. & Const. v. Mantiag96 A.3d 989, 994 (Pa. 2014) (quot@gmmonwealth v. Rieck Inv.
Corp, 213 A.2d 277, 282 (Pa. 1965)Rather, courts must “listen attentively to whataes not
say.” Pilchesky v. Lackawanna Cnt8 A.3d 954, 965 (Pa. 201&jtations omitted)

In attempting tgoredict how thénighest state courvouldrule, “decisions of state
intermediate appellate courts, of federal courts interpreting that state’saitzdvsf other state
supreme coustthat have addressed the issamie considered Koppers Co. v. Aetna Cas. & Sur.
Co., 98 F.3d 1440, 1445 (3d Cir. 1996)urther,federal courts look ttanalogous decisions,
considered dictagcholarly waks, and any other reliable data tending convincingly to show how
thehighest courtn the statevould decide the issué Id. (citing McGowan v. Univ. of Scrantpn
759 F.2d 287, 291 (3d Cir. 19853pe McGowan759 F.2d at 291 (quotingcKenna v. Ortho
Pharm. Corp, 622 F.2d 657, 663 (3d Cir. 1980)).

Here, the parties agree that there is no precéamntPennsylvania or federal courts
addressing the treatmeninder Pennsylvania intestacy lawchildrenwho wereborn after
posthumou$ET. Seelr. Oral Arg.4/22/15 (hereinafter cited as “Oral Arg.”),@tDef.’s Resp.
at 7. Furthermore, the words of the relevant statute are not clear and free fromigmnbeg

English 664 A.2d at 87. In particular, it is far from clear that the legislative intent &as th



children, born under the circumstances of C.S. and J.S [pdeesons begotten before the
decedent’s deatli see20 Pa. C.S. § 2104(4) (emph. added), for purposes of Pennsylvania
intestacy law Therefore, irpredictingPennsylvania laythe Court must consider other factors,

see English664 A.2d at 87.

0] Legislative History of Pennsylvania’s Intestacy Statutes
Turning foremost to the applicaldéate statutehe Court considers how the

Pennsylvanidegislature mtended the statute to apply to tikeeumstances in this cas®ne
factor which may be consideredésjislative history of 20 Pa. C.S. § 2194itle 20 Pa. C.S. §
2104(4), the Pennsylvania afterborn-heirs provisigpears to have beerodeled after the
1946 Model Probate Cod&MPC”), seeln re Certified Question from U.S. Dist. Court for W.
Mich., 825 N.W.2d 566, 571 n.5 (Mich. 2012) (Kelly, J., Concurr{ieging Benjamin C.
CarpenterA Chip Off the Old Iceblock: How Cryopreservation Has Changed Estate Law, Why
Attempts to Address the Issue Have Fallen Short, and How tq Bix @ornell J.L. & Pub.
Pol'y 347, 362 (2011) (providing historical background and detailed summasesestatutes
and court rulings regarding inheritance rights of children who were not inigesiatil after the

father’s death due to assisted reproductive technology)). Although Pennsglgtatide does

*“The Statutory Construction Act specifically authorizes consideratiorgisiddive history

when construction of a statute, beyond its plain language, is requieaeson v. Wolf-- A.3d

---, 2015 WL 3609334, *7 n.10 (Pa. Commw. June 10, 2015) (citing 1 Pa. C.S. § 1921(c)(7)).
“Although lawmakers’ statememturing debate are generally not dispositive of legislative
intent, they may properly be considered as part of the contemporaneous legisé&diye”’Hd.
(citing Bd. of Revision of Taxes v. City of PhikA.3d 610, 624 n.10 (Pa. 2010);
Commonwealtlr. Wilson 602 A.2d 1290, 1294 n.4 (Pa. 1992)).



not preciselymirror the MPC'’s afteporn-heirs provisiori,thecomment othe Joint State
Government Commission (“the Commissichif) its 1947 reporippears to reflect thirtent to
have no substantive difference from the MPC versiémany event, because FET was not a
possibility at the time of the enactmaitthe relevant state provisipthe General Assembly
could not have intended thiie statuteaddress the issue of posthum&&sT at the time it

adopted thafterborrheirs provision.Sege.g.,Finley v. Astrue270 S.W.3d 849, 853-54 (Ark.
2008)(stating thatthe General Assembly . . . did not intend for the statute to permit a child,
created througin vitro fertilization and implanted after tHather’s death, to inherit under
intestate succession” becau$ee instant statute. . was enacted in 1969, which was well before
the technology oin vitro fertilization was developed ’see also In re Certified QuestioB25

N.W.2d at 571 (holding twins who were notgestatioruntil afterfather’s death could not

3 MPC § 25states“Descendants . . . of the intestate, begotten before his death but born
thereafter, shall inherit as if they had been born in the lifetime of theatdestd had survived

him. With thisexception, the descent and distribution of intestate estates shall be detegmined b
the relationships existing at the time of the death of the intest@&rpentersupra p. 363.

*Under 46 Pa. C.S. § 65, “[tlhe entire membership of the House of $eepaéves and the entire
membership of the Senate shall constitute a continuing joint legislative ceiomi® be known
as the Joint State Government Commission.” The Commission’s powers includeyatuggti

and gathering information useful to the @ead Assembly and committees and reporting to the
General Assembly or committees of the legislature “such findings and recaatoes
accompanied with such drafts of legislation as it deems necessary fofiotimeation of and
consideration by the Generassembly.” Id. § 66. “The comments or report of the Commission
.. . which drafted a statute may be consulted in the construction or application of the original
provisions of the statute.” 1 Pa. C.S. § 1939.

> Section2104(4) did not include the second sentence of the MPC afterborn-heirs provision
because the ruleas already “wellestablished.”1947 JSGC Repodt 15 see20 Pa. C.S.A. §
2104(4) cmt. (1947 )Carpentersuprg p. 364. In particular, “[n]Jo genal provision {vas] made
to the effect thatdirs and next of kin with this exception are determined as of the date of
decedent’s death because it [was] well established that real estate descengs$adirert at the
moment of death . . ., and that the equitable rights of the next of kin in personalty [were]
similarly vested at the moment of death.” 20 Pa. C.S.A. § 2104(4) cmt. (1947).
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inherit from father and were not qualified “children” within meaningtateintestacy law
defining qualified “child” as natural issue of both spouses if born or conceived duringgear

While it appears that the General Assembly has considered pratetted issues arising
from assisted reproduction technolodyglso appears no laws have been passediggant
inheritance rights tehildren born following posthumous FET. Most recergBgtion2104 was
amended by the Pennsylvania legislature in 2002; however, this amendmentatidrtiod
aftelborn-heirs provisionSee20 Pa. C.S.A. § 2104 cmt.

In May 2008, the Commission’s Subcommittee on Assisted Reproductive Technologies
submitted a report recommending mazhfions toPennsylvania’s domestic relations and
intestacy laws to address legal problems that may ahse wildren are born following the
employment of assisted reproductive technolo§seReport of Subommittee on Assisted
Reproductive TechnologieBroposed Pennsylvania Assisted Reproductive Technologies Act
(May 2008). Nonetheless, despite the General Assembly’s awarenesspufdtieimous
employment of assisted reproductive technolegg, e.g., idat 6, and despite the ambiguity of
Pennsylvania’s intestacy law, in particular section 2104(4)’s applicatiorctimtstances such as
those in this case, the General Assentlaly not amended the relevant law in an attempt to
clarify thisissue. See20 Pa. C.S.A. § 2104(4). Where the legislature has decided not to add to
the law, courts should limit their rulings accordingBilchesky 88 A.3dat 965 Hee, the
General Assembly’s inaction in amending its laws to address the issue aérchitan fdowing
posthumouslemployed FETdoes not suppoglaintiff's request to reverse tli@mmissioner’s

final decision denying benefita this case.



(i) Pennsylvania Case Law on Legal Status of Embryos

Although Pennsylvania courts have yet to ruléfanlegal effect o€hildren born
following posthumou&ET as it relates tintestacy lawcourts have considered the legal status
of embryos in the context of Pennsylvaaraminal, tort and domestic relations laws.ngeC.S.
and J.S., who were born following posthumous FE@rein existence as cryopreserved
embryc at the time othedecedent’s death, the legal rights afforded to embdryos
Pennsylvania courtsould appear to be relevant to a prediction of how the Pennsylvania
Supreme Court would rule on the istagdore ths Court. Indeed, the Commission’s comment to
section 204(4) confirmed that “the equitable rights of next of kin in personalty areested at
the moment of death.” 20 Pa. C.S.A. § 2404().c

In Reber v. Reisgl2 A.3d 1131 (Pa. Super. 201#)e Court was called to determine
whether to grant a husband’s request to destroy the couple’s cryopreserveoseimibwing
their divorce® The Court found the embryos were marital property subject to equitable
distribution and weighed the husband’s interests against the wife’s interéstreasoning, the
state appellat€ourt noted Pennsylvania’s public policy against forced procreation protecting the
rights of parents, but the Court did raotdressvhether the embryos, or prospective children who
could be born from implanting those embryos, had rights and interests indeperttdent of

parents.ld.

® Although the parties iReberacknowledged the cryopreservation of “embryos” in their signed
consent form, the Pennsylvania Superior CouReberreferred to these embryos as
cryopreserved “prembryos.” See, e.g., Rebet2 A.3d at 1134. In any event, it appears that
the husband and wife underwent the IVF process resulting in 13 emldyo&fter observing

that “the contested disposition of frozen pre-embryos in the event of divorce is@ofi$sst
impression in Pennsylvaniad. at 1134, the Court pointed out: “The cryegervation of pre
embryos presents novel legal issues, ‘primarily because of the potentiad frassage of several
years between fertilization and later transfer and subsequent birth of the' clidldduoting 17
Joanne Ross Wildevest's Pennsylvaa Law Family Practice and Procedufe26:3 (7th ed.
2008)).
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In Commonwealth v. BullogR13 A.2d 207, 210 (Pa. 2006), the Supreme Court of
Pennsylvania pointed out thie CrimesAgainst the Unborn Child Act, 18 Pa. C.S. 88 2601
2609,added Chapter 26 to the Pennsylvania Crimes Code and “created several new offenses
designed to protect unborn children from unlawful injury or death.” The @atinerfound that
the relevant Crime€ode definition othe term mborn child includedall stages of gestation
from fertilization to live birth. SeeBullock 913 A.2dat212 seealso18 Pa. C.S. 8§ 2602, 3203
(defining the terms “unborn child” and “fetus” as “an individual organism of theiesplomo
sapiens from fertilization until live birth”) The Pennsylvania Supreme Cdurther elaborated
that the statutory language of the Act which protected unborn children “imposedatrimi
liability for the destruction of a human embryo or fethet is biologically alive. 1d. at212-13.

In the context of tort actions, although the Pennsylvania Supremelasuitecognized
a cause of action for a fully developed stillborsge Coveleski v. Bubng34 A.2d 608, 609
(Pa.1993)(citing Amadiov. Levin 501 A.2d 1085 (Pa. 1986)), the Court has declined to extend
liability under Pennsylvania’s wrongful death and survival acts to allow fausecof action on
behalf of “a norviable fetus’ since such an action may only be maintained on behalf o
“natural person.”ld. at 609. Significantly, in rejecting a cause of action on behalf of a non-
viable fetus, Pennsylvania’s Supreme Court explictigfer[red] to [the Pennsylvania]
legislature for any substantial expansion of the scope of lialilitg. at 610 (emph. added)kl
v. Listwg 741 F. Supp. 555, 557-58 (E.D. Pa. 199@)erethe Court wasgalled to “predict how
the Pennsylvania Supreme Court would decide [the] jssuth “no controlling precedentfhe
Court observed that “courts specially a federal court should hesitate to intrude where the

legislature has not spoken.”).
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Here, @ the time ofMr. Seaman’sleath, C.S. and J.8xisted as embrgo Neither party
has cited to a case applying Pennsylvania law indicatingthahborn child nogetin gestation
may be protectedith legal rights of their own. Rather, any instances in which Pennsylvania
courts have taken steps to provide legal protections for unborn chalppear tanvolve unborn

children in gestation.

(i)  Redevant Case Law in Other Jurisdictions

In Bosco ex rel. B.B. v. Astru2013 WL 3358016 (S.D. N.Y. Feb. 19, 201&)popted in
relevant @rt, 2013 WL 3357161 (S.D. N.Y. July 3, 2013he plaintiff and her husband
underwenin vitro fertilization, andtheysigned consent forms gng rights“to determine
disposition” of thecryopreserve@mbryos to the surviving spouse in the event of deathat
*1. More than a year after her husband passed away, the plaintiff underwent ao garsfer
procedure utilizing some of the remaining aforementioned embryos, leading to 'sdyigbn
approximately 6 months later. Following the denial of child’s survivor insuranceitsenethe
Commissioner of Social Security, plaintiff appealed to the District Court.

As in this case, iBoscothe Courtwas asked to construe the relevant state aftefihers

provision as it applied to a child born following posthumous embryo trahdfeaffirming the

’The District Court “adopt[ed] all aspects of the Report, except for the Repessoning on the
issue of whem ‘final decision’ [of the Commissioner of Social Securityyendered.”See
Boscq 2013 WL 3357161, at *2.

® Although inBoscq the relevant term from the state provision in question was “congéaed
not “begotten,” the arguments made in support of the parties’ respective positientle the
arguments made in this casEhe plaintiff inBoscoargued that conception occurred when the
embryos were creategee Bosca2013 WL 3358016, just as plaintiff here argues that C.S. and
J.S. were begotten when the embryos were cresge@ral Arg.at 9 Similarly, the
Commissioner ilBBoscoargued that conception occurred when “in gestatioriinoutero,” and

the Commissioner here argues that begotten means in gestation or “in the seandat 10

11.

12



Commissioner’s denial of child’s insurance benefits, the ColBbstofound that since the
child was “posthumously conceived,” he did not “qualify as an intestacy heir” undeddlant
state afterbonmeirs provision.Id. at *12. Significantly, the Court persuasively pointed out:
We recognize that the New York courts have not yet addressed
the reach of the intestacy statute in the precise set of circumstances
that we fae, and it is certainly possible that they may choose to
read conception ore broadly, in light of medical advances. That

choice, however, should be theirs or the province of the . . . State
legislature.

Similarly, inFinley ex rel. W.Fyv. Astrue 270 S.W.3d 849 (Ark. 2008), plaintiff and her
husband underweiF resulting in embryos, and their son was born followingtiesferof
the embryo into plaintiff’'s womb after the death of her husbaddat 850. The plaintiff in
Finley appealed to the U.S. District Court for the Eastern District of Arkansadifie@nienial of
child’s insurance benefits by the Commissioner of Social Security. Th@cD@ourt, in turn,
certified to the Supreme Court of Arkansas, in accordance with the Arkansas &werh
Rules, the question of whether a child who was born under such circumstancestenidd
from the father under the relevant state intestacy ldwat 850. As in Boscq the relevant state
afterborrheirs provision included thieerm “conceived.”ld. at 851. In answering the certified
guestion in the negative, the Arkansas Supreme Court pointed out:

It is clear from the statute that in order to inherit through
intestate succession as a posthumous descendant, the child mus

have been conceived before the decedent’s death. However, the
statutory scheme fails to define the term “conceived.” While we

’In amending its intestacy statute the year following this decision, the Newlegpslatue

clarified in a section entitled “Inheritance by children conceived after tha déatgenetic

parent” thatposthumously conceived children do not qualifynésstate heirs unlesghe genetic
child isin utero no later thatwenty-four months after the genetic parent’s death or born no later
than thirty-three months after the genetic parent’'s death.” N.Y. Est. P&Wersts § 4-

1.3(b)(4) (McKinney 2014).
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could define that term, we find there is no need to do so, as we can
definitively say that the General Assembly, in enactitige [
relevant state Act]did not intend for the statute to permit a child,
created through [IVF] and implanted after the father’s death, to
inherit under intestate succession. Not only does the instant statute
fail to specifically address such a scenabot it was enacted in
1969, which was well before the technology of [IVF] was
developed.
Id. at 853. TheFinley Court further stated: “Our role is not to create the law, but to interpret the
law and to give effect to the legislature’s intent. . . . [IVF] and other methodsisfed
reproduction are new technologies that have created new legal issues not atiyrabeedy
existing law.™ 1d. at 854 (citations omitted).

In Beeler v. Astrue651 F.3d 954 (8th Cir. 201,Xhe plaintiff's husband had his sperm
preservedandhesigned a form bequeathing his semen to the plaintiff, authorizing use of it in
theevent of his death, and agimegto paternity of and child support for any resulting chiidl.
at 956-57. Following the death of her husband, the plaintiff conceived through artificial
insemination of her husband’s sperm and gave birth to a ddilét 957. The Eighth Circuit
was called upon to constrae afterborrheirs provision idowa’s intestacy law, which
provided: [H] eirs of an intestatdegotten before the intestate’s death but born thereatfter,
shall inherit as if they had been born in thdifetime of the intestateand had survived the

intestate. With this exception, the intestate succession shall be determinedebgtitveships

existing at the time of the death of the intestatd.”at 965 (emph. added)

' Therefore theFinley Court “strongly encowage[d] the General Assembly to revisit the
intestacy succession statutes to address the issues involved in the instantd¢hsse that have
not but will likely evolve.” Id. at 855. Recently, in April 2015, the Arkasdagislature adopted
a bill permittinga posthumously conceived child of a decedent to inherit from the decedent if
there was prior consent from the decedent and the child was conceived witairoa the
decedent’s deathSeeArk. Code Ann. 28-9-221see alsdH.B. 1904, 90th GerAssenb., Reg.
Sess. (Ark. 2015). e recent provision was made “retroactive to Decerhp2009, solely for
the purpose of establishing a posthumous child’s entitlement to Social Secueitysbhemder

the federal Social Security Act, 42 U.S.C. § 402(d), deriving from the decedent.”
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TheEighth Circuitdefined“begotteri’ as “to procreate” or “to produce,” whi¢he Court
found did not apply tethatcase sincéhe child had nabeenconceived until after the husband’s
death.Id. For the same reasaime Court determined that the husband’s posthumous child did
not have an “existing relationship” with the husband at the time of his dekatihe Courof
Appealsalso noted that the lowa statute permitting a “biological child [to] inherdgfhfher
biological father if. . .the child has been recognized by tather as his child” was not
applicable because “a child not yet in existence can[not] be ‘recognized’ by a than as
child.” Id. Therefore the Eighth Circuit affirmed the district court’s decision to deny survivor
insurance benefits sought by the plaintiff on behalf of her ¢hild.

Thus, in botBoscoandFinley, where births of children resulted from posthumous
transfes of embryos which had been in existence before the death of the genetic father, the
Courts ruled agast the plaintiffs seeking to establish that the posthumous children were
afterbornheirs of the respective decedents. While the relevant state aftédigrprovisions in
those cases did not include the term “begottparsSuasiveéeasoning provided in support of
those decisions applies here.

Furthermore, iBeeler although the child was born following posthumous atrtificial
insemination of plaintiff's husband’s sperm, and not as a result of posthumous FET \aetrele
state afterbonrteirs provision included terms similar to Pennsylvania’s provision, as they were
both modeled after the MP&geCarpentersupra As inFinley andBoscq the Court irBeeler

affirmed the denial of child’s insuranbenefits. Notably, thBeelerCourt defined the term

1 While the plaintiff's case was pending before the Court of Appeals, the Igistatere

enacted a law to allow posthumously conceived children to inherit as intesitstéunder

certain circumstances.Id. at 966 n.4seelowa Code § 633.220A (2011). However, the statute
did not apply retroactively, and hence, was not considered by the Eighth C8esageeler 651
F.3d at 966.
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begotten in terms of conception, which was the term the Coufislgy andBoscowere called

to construe-?

C. Application of Pennsylvania’s Afterborn Heirs Provision
In predicting how the Pennsylvania Supreme Court would rule in applyiraftdrborn
heirs provision to the circumstances in this case, this Court must apply the rulg¢atofta
construction which guide the state Supreme Court, and those rules direct the Caktdo se
effectuate legislative interdgeEnglish, 664 A.2d at 87 (citing 1 Pa. C.S. § 1921(a)). Further, as
the Pennsylvania Supreme Court has stated, and as the C@&otcoandFinley appeared to

recognize, the Court “should not interpose [its] views on public policy for those of the

? Plaintiff citesIn re Estate of Kolagy753 A.2d 1257 (N.J. Super. Ct. Ch. Div. 20G0New
Jersey trial court decisiom support of her positionlnitially, it is noted that although the
husband irKolacyhad “harvested his sperm” prior to his death, IVF was not performed until
after the husband passed away, and following the IVF, twins were labrat 1258.
Furthermore, the New Jersey afterbbgirs provision at the time of the decision provided,
“Relatives of the decedent conceived before his death but born thereafter inti¢heahad
been born in the lifetime of trdecedent.”ld. at 1260 (quoting N.J.S.A. 3B:5-8). Thus, the
underlying factsandthe relevant provision being addresse#atacy are distinguishable from
this case.Even more significant, howeveas theNebraska Supreme Court pointed ouAmen
v.Astrue 822 N.W.2d 419, 423 (Neb. 201#)etrial courts decision inKolacy*“ignored the
[relevant] statute’s literal meaning to create a favorable result for [theiff}dinin particular,
thechancery court judge iKolacy chose tagnore the meangnof the New Jersey afterbern
heirs provision which applied to relativesohceived before [the decedent’s] deathsee
Kolacy, 753 A.2d at 1260 (quoting N.J.S.A. 3B:5-8) (emph. added), and instead held that as long
as “a child is indeethe offspring of adecedent’ “it seem[ed] to [him] that . . . we should
routinely grant that child the legal status of being an heir of the decedent, untessawaiould
unfairly intrude on the rights of other persons or wowaldse serious problems in terms of the
ordety administration of estatesid. at 1262 (emph. added). Followikplacy, the New Jersey
legislature amendeits afterbornheirs statute SeeN.J. Stat. Ann. § 3B:5-8 (2005) (“An
individual in gestation at a particular time is treated as living atithatif the individual lives
120 hours or more after birth.”). In any event, e Jersey trial court’s decision kolacy
does not providpersuasiveeasoning in support of determining how Pennsylvania’s Supreme
Court would rule in this case, keepimgmind that the state Supreme Court must “at all times
seek to ascertain and effectuate the legislative intent underlying the entofrthe particular
statute” at issue,See English664 A.2d at 87 (citing 1 Pa. C.S. § 1921,(aj)d “interpret
statues, not rearite them,”seeDiGirolamo, 312 A.2d at 385.
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legislatue” andshouldonly “interpret, not rearite, state statutes.See DiGirolamp312 A.2d
at 385;see also Bos¢@2013 WL 3358016, at *1Einley, 270 S.W.3d at 853In her brief,
“Plaintiff acknowledgeg] that the place of the courts is not to legisla®eePl.’s Br. (Doc. 41)
at 9.

It is clear from the relevant Pennsylvania provision that in order to inherit through
intestate successipa person must have been begotten before the decedsattissde20 Pa.
C.S. § 2104(4), and the statutory scheme fails to define the term “begotten.” Whileuhis C
could define the term “begotten,” there is no need to dinse & can definitively be said that
the General Assembly, in enacting the refgyaovision, did not intend for the statute to permit
a child, born following FET into the womb of the child’s mother several years la¢téather’s
death, to inherit under intestate succession. Agitiley Court stated, “[n]ot only does the
[relevant afterbornheirs provision] fail to specifically address such a scenario, but ieneasted
... well before the technology of [IVF] was developes®é Finley270 S.W.3d at 853. In that
light, the Pennsylvania Supreme Court would not find thaletfislature intended children born
under the precise circumstances as C.S. and J.S. were entitled to inhéaieiftes the
decedent. As the Arkansas Supreme CouFintey stated in response to the federal court’s
certified question similar to the iss pending here: “Our role is not to create the law, but to
interpret the law and to give effect to the legislature’s intent. . . . [IVF] dred atethods of
assisted reproduction are new technologies that have created new legalossukesessed by
alreadyexisting law.” See Finley270 S.W.3d at 854.

It is further noted that were the Court to construe Pennsylvania’s aftdrbiosn-
provision to cover children born under ghrecisecircumstances C.S. and Jv&re born such

an interpretation wouldtheanthat, as long as any cryopreserved embryos from the deadsnt
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as a result of IVF, theneould beno definite timelimit after the death of the decedent during
which the number ahtestateheirs could be knownAs plaintiff's counsel conceded atal
argument, in this case such a construction of the statute would mean the verysibditpads
other children becoming intestate heirs following FET at some indefinite poird fottire. The
Court must “resist the urge to extend endlessly the possibility of potential intestatesirs and
“defer to [the] legislature for any [such] expansiobveleski634 A.2d at 610.

Indeed, “it is manifest that the prompt, orderly, and efficient adminisirati decedents’
estates is a primary comoeof the Commonwealth.Tn re Mellon’s Estate314 A.2d 500, 502
(Pa. 1974). Thus, in Pennsylvantas “well established” that “the equitable rights of the next
of kin in personalty are . . . vested at the moment of de&8e20 Pa. C.S.A. § 2104(4) cmt.
(citing Brothers’ Estate40 A.2d 156, 157 (Pa. 1944%ge als®Brothers’ Estate292 A.2d at
157 (“[t]he rights of the distributeeare fixed at the instant of death”). To construe the relevant
state provision in this case the way plaint#fuests would clearly be inconsistent with that
primary concerrand would appearontraryto the “well established” principle observed in the
Commission’s comments to the afterbdmirs provision.

There would appear to be nothing “prompt, orderly, [or] efficient” about construing
Pennsylvania’sifterborrheirs provisiorasentitling childrento inherit intestate where they are
born as a result of frozen embryo transfers into their mother’'s womb four yesirthafdeath of
their father, much less andefinitenumber of yearafter the decedent’s deatifhus,it appears
public policy would weigh against plaintiff's suggested construction of the aftensirs-
provision.

Sincethe Pennsylvania Supreme Court would not find that the Pennsylvaniatiegsl

intended children born under the precise circumstandbss casevere entitled to inherit
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intestate from the decede.S. and J.S. do not qualify as children who are entitled to receive
child’s survivor insurance benefits under the AStmilarly, plaintiff is not entitled to mother’s

insurance benefitsSee§ 402(g)(1)(E)see also supraote 1.

4. CONCLUSION
Under the fourth sentence of 42 U.S.C. § 405(g): “The [district] court shall have power to
enter. . . a judgment affirming, modifying, or reversing the decision of the Cononessof
Social Security, with or without remanding the cause for a rehearing.” 8 40h{(dic{al
review”); see Matthew239 F.3cat 593. Here, since the ALJ’s findings are supported by
substantial evidence and were made according to correct legal stantagesjs$ion should be
upheld. See Fargnoli247 F.3d at 38. Accordingly, defendant Commissia@anal decision

denying benefitgs affirmed and a Judgment to theffect follows.

19



