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IN THE UNITED STATES DISTRICT COURT
FOR THEEASTERNDISTRICT OFPENNSYLVANIA

FRANCISCO GUZMAN,
Petitioner,

V.
CIVIL ACTION
GERALD ROZUM; GARY SANFORD, NO. 137083
District Attorney and, ATTORNEY :
GENERAL OF THE STATE OF
PENNSYLVANIA
Respondents.

MEMORANDUM

Jones, I J. April 12, 2017

l. Introduction

On February 16, 2006 gktioner Francisc Guzman was convicted in the Philadelphia
Court of Common Plead first-degree murdetwo counts of aggravated assaaoéifrying a
firearm without a license, possessiaf a criminalinstrument, andecklesly endangering
another person. (No. CP-%1R-0500771-2003Trial Tr.vol. 7, 5-10, Feb. 16, 2006Qn April
10, 2006, kB was sentenced &oterm oflife imprisonmentwithout parole on the murder
conviction,aconsecutive siX6) to twelve(12)yeartermof imprisonment orthe assault
convictions, and a number of concurrenprisonment termen theremainingconvictions. (Ct.
Com. Pl. Crim. Docket 3—4Betitioner nav seeks habeas relief from his stateirt convictions.
Pursuant to Local Civil Rule 72.1.1V(c), the matteas referred to United States Magistrate
Judge Carol Sandra Moore Wells for a Report and Recommendation (“R&RQe Wells

issued arR&R denyingPetitioner’s request for relichnd Petitioner filed objections thereto,
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which are presently pending befahes Court. For the reasons set forth below, Petitioner’'s
objections shall be denied.

I. History

A. Factual Background

The following facts are supported by evidence presented at trial.

Petitioner,along withFelix Baez Randolph Miller José Tiradpand Esau Tiradalealt
drugs in the area surrounditige intersection of Clearfield and Wendle StsaatPhiladelphia.

(Trial Tr. vol. 3, 157-163, Feb. 10, 2006; Trial Tr. vol. 4, 107-110, Feb. 13, Z20&@ipner
supplied other dealers with drugsstell and collected money from them once thdseys were
sold. (Trial Tr. vol. 4, 109-110.)

At some point before Christmas Eve in 2000, Petitioner told Esau Ttredbe “was
going to deal with’Felix Baezbecause Baeawed Petitioner money. (Trial Tr. vol. 4, 111, 122.)
Upon hearing that, Esau told his brother, José Tirado, to stop spending time witmBaez
specifically, to not get into Baez’s van on December 24, 2000. (Trial Tr. vol. 4, 115344¢.)
Tirado, however, did not heed Esau’s advice and rode with Baez, Randolph Miller, and Michael
Cartagenan Baez’s van to a bar that day. (Trial Tr. vol. 3, 167; Trial Tr. vol. 4, 117.)

When they arrived, Baez went into the bar to purchase drinks for the groilg José
Tirado,Miller, and Cartgena stayed in the van to smoke marijuana. (Trial Tr. vol. 3, 169-170.)
Tirado grew impatiengfter waiting a few minutesnd directed Cartagenatall Baez to hurry
up. (Trial Tr. vol. 3, 170.) Cartagena exited the van, entered the bar, and found Baeag playin
cards. (Trial Tr. vol. 3, 170Baez gave Cartagena his car keys, told him totheyroup’s
drinks, and drive Tirado home if he wished to go. (Trial Tr. vol. 3, 170-171.) Cartagena bought

the drinks left the barand returned to &2z’s parked varentering it through the driver’s-side



door. (Trial Tr. vol. 3, 170-171.) Cartagena, Tirado, and Miller drank for approximately fi
minuteswhile sitting in the vehicleat which point Tirado asked Cartagena to take him home.
(Trial Tr. vol. 3, 171.) As Cartagena attempted to start the van, Petiippssache@nd began
shooting intahe vehicle (Trial Tr. vol. 3, 171-178.)

Michael Cartagena testified that he wasoHimg face to face with the defendant . . . for a
minute” immediately before the shooting beddfrial Tr. vol. 3, 174—176.)José Tirado was
shot three timesral died at the scerfg(Trial Tr. vol. 3, 92-93, 178.) Miller was shot orinehis
arm, and Cartagena’s jacket was grazed by a bullet. (Trial Tr. vol. 3, 176; Tnall.T5, 92-93,
Feb. 14, 2008 Miller spent several days recoveringlample University Hospital arglffered
permanent nerve damagehis left arm as a result of his wound. (Trial Tr. vol. 4, 2@l Tr.
vol. 5, 92.)

On Christmas Day-the day aftedoséTirado was killee—Petitionerwentto Esal
Tirado’s house and told Esau’s mother that he was “sorry that that happened to youwasn. It
not meant to happeri.{Trial Tr. vol. 4, 120.)liana Tirado (Esau’s andbsés sister) was also at
the house when Petitioner arrived, and she testified that Petitioner apologizestfodédath
and told Esau that “you knew it was going to happen . . . because I let you know.” (Twiall. Tr

4, 180-182.) Petitioner then directed Esau Tirado to get into his car, whereupon Tirado noticed

! Cartagena also testified that he was approximately two feet from the stoaténat even

though the shooter’s face was covered by a scarf from his upper lip down, Cartagena knew
Petitioner was the shooter. (Trial Tr. vol. 3, 174-175, 187-188.)

2 Philadelphia County Assistant Medical Examiner Edwin Lieberman testified theatise of

José Tirado’'s death was multiple gunshot wounds and the manner of death was homialde. (Tri
Tr.vol. 5, 77.)

% Esau Tirado testified that Petitioner made that statetoeTirado’s mother in Spanish. (Trial

Tr. vol. 4, 120-121.)



that Petitioner was carrying a nimaillimeter handgurf. (Trial Tr. vol. 4, 121.)Petitioner asked
Tirado whether he had seen Badezrause &titioner wanted Baez to pay his debt. (Trial Tr. vol.
4, 122.) Tirado responded that he had not, and Petitioner @@k back tohis house. (Trial
Tr.vol. 4, 122.)

Also on December 25, 2000, Michael Cartagena was interviewed by police rggasdin
shooting that took place the night before. (Trial Tr. vol. 3, 180.) Cartagena did not tell the
detectives who he believed the shooter to be at that time because he “was still pHakdreu
incident.” (Trial Tr. vol. 3, 181.) When he spoke with detectives again on May 17, 2001,
Cartagena identified the Petitioner from a photograph lineup as “P€keadl Tr. vol. 3, 183.)
Cartagena told them that he had kndwatitionerfor approximately two years frolmving seen
him deal drugs in his neighblowod near the intersection of Clearfield and Wendle Stieets
Philadelphia. (Trial Tr. vol. 3, 157-158, 212—-213, 2Rahdolph Miller testified that he also
knew Petitioner from his involvement in the drug dealings that frequently edcatithe corner
of Clearfield and Wendle Streets. (Trial Tr. vol. 4, 7-8.)

On January 2, 200%¢ police told Michael Cartagetizat they hadrrested Petitioner
(Trial Tr. vol. 3, 221.Cartagengositively identified Petitioneas the individual who shot into
Baez’s van on December 24, 2000, wounding Randolph Miller and kilisTirado.(Trial Tr.

vol. 3, 220-221.)

* Esau Tirado testified that Petitioner always carried a-miiflémeter handgun (Trial Tr. vol. 4,
127), even though Petitioner did not possess a valid firearm permit (Trial Tr. vol. 5, 95).
Furthermore, Police Officer John Cannon, who investigated the scene whererddeéveis
killed on December 24, 2000, testified that the caliber of the fired cartridge aad bullet that
were found near Baez’s van was 0.9 millimeters. (Trial. Tr. vol. 5, 49-50.)

®> Michael Cartagena testified that he knew Petitioner as “Pete.” (Triabl3, 157.)
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B. Procedural Background
I. Direct and Collateral Appeal

Following the trial court’s denial of Petitioner’'s peastntence motions, Petitioner filed a
timely appeal to the Superior Court of Pennsylva@@mmonwealth v. GuzmaNo. 1624£DA
2006, slip op. at 1 (Pa. Super. Ct. July 3, 2007). The Superior CourteadfPetitioner’s
judgment of sentencé]., andthe Supreme Court of Pennsylvania deniéatatu on May 14,
2008,Commonwealth v. Guzma®32 A.2d 253 (Pa. 2008

On June 6, 2008, Petitioner filed a timphp sepetition pursuant to Pennsylvania’s Post
Conviction Relief Act (“PCRA”"), 42 Pa. Cons. Stat. Ann. 88 9541-9824&t'r's Mot. Post
Conv.Relief, June 6, 2008 An Amended PCRA &tition was filed by Petitioner’s appointed
counsel on May 21, 201(Pet'r's Am. Pet. Post Conv. Relief, May 21 2010r) November 23,
2010, he PCRAcourt gave notice to Petitionef its intent to dismishis Amended PCRA
Petition without a hearing. (Notice, Nov. 23, 20(ding Pa. R. Crim. P. 907 In accordance
therewith the PCRA court entered an Order on February 18, 2011, dismisstitigner’s
Amended PCRA &tition. (Order, Feb. 18, 2011.)The Superior Court of Pennsyhadfirmmed
that Gder on September 5, 20l2ommonwealth v. GuzmaNo. 788 EDA 2011, slip oat 8
(Pa. Super. Ct. Sept. 5, 2012). The Supreme Court of Pennsylvania @&udatr on March

27, 2013 Commonwealth v. Guzmabi3 A.3d 1244Pa.2013).



il. Petitioner's Habeas Claims
Pursuant to 28 U.S.C. § 2254, Petitioner timely filed the inpransehabeas action on
November 11, 2018 the Western District dPennsylvania (“§ 2254 Petition®)(Pet.29, ECF
No. 1-3.)The matter was transferred to the Eastern Distfi€tennsylvania on November 14,
2013. (Order 4, ECF No.)lPetitioner'sclaimsfor relief are as follows:

1. The trial court erred by admitting testimony fronafia TiradoverPetitioner’s
defensecounsel’s objection;

2. The trial court erred by admitting evidence indicating that Petitioner waga dru
dealer and violent person;

3. The weight of the evidence did not support the verdict;

4. Both ofPetitioner’s trialawyerswere ineffective because they failed to present
available alibi witnessesnd unreasonably instructed Petitioner not to present an alibi
defense

5. One of Petitioner’'srial lawyers (AttorneyGary Server) was ineffective because he
advised Petitioner to not present an alibi defense;

6. Petitioner’s trialawyers were ineffective because they failed to request adequate
limiting instructions regarding testimony that portrayrtitioner as a drug dealer
and violent individual;

7. The trial courterredby refusing to grant a mistrial pursuant to Petitioner’s objection
to the admissibility ofliana Tirado’s testimony;

8. Petitioner’s trialawyers were ineffective because they failed to object ttritie
court’s transferred intent instruction;

® “The federal ‘prisoner mailbox rule’ provides that a document is deemed filed on ¢hieidat

given to prison officials for mailing.Pabon v. Mahanqy654 F.3d 385, 391 n.8 (3d Cir. 2011)
(citing Burns v. Morton134 F.3d 109, 113 (3d Cir. 1998)). Petitioner declared, under penalty of
perjury, that he delivered his § 2254 Petition to prison authorities for mailing on Novéiber
2013. (Pet. 29.) Therefore, it is deemed filed on November 11, 20&8 though the Clerk of

the Court did not receive it until November 13, 20524dPet. 1.)

’ Petitioner’s first nine claims for relief are appended to his § 2254 Petigonl@-27), and he

filed a timelyamendment thereto on December 11, 2013 by attaching an additional six claims for
relief to a letter he mailed to this CouBtiegePet'r's Amendment 27, ECF No. 2 (hereinafter

“Am. Pet.”).



9. Petitioner’strial lawyers were ineffectivbecausehey failed to object to the
prosecutor'semarkduring her opening statemehtt Petitioner admitted to Esau
Tirado he unintentionally killedosé Tiradp

10.No warrant was ever issued that authoriPetitioner’'sarrest

11.The statutes Petitioner violated were never lawfully enacted,;

12.The court, criminal procedure, and evidence rules pursuant to which Petitioner was
prosecuted violate the Constitution of the United States and were never lawfully
enacted;

13.The Constitution of the Commonwealth of Pennsylvania is unconstitutional and was
never lawfully adopted,;

14. Petitioner’s lifesentence violated the Constitution of the United States and the
Constitution of the Commonwealth of Pennsylvania becautde time of
sentencinghe was under the age of 25; and

15. Petitioner’s constitutional rights to a fair trial, equal protection utidefaw, and to
be free from cruel and unusual punishment were viola¢éeduse he was not
providedan interpreter whehe was first taken into custody at trial.

(Pet. 16-27Am. Pet 2—7.)

Thereafter, this Court entered amder referring Petitioner'§ 2254 Petition to the
Honorable Carol Sandra Moore Wells, United States Magistrate Judge, épo& Bnd
Recommendationrder,ECF No. 5.) The Commonwealth filed a Respausine Petitioron
September 5, 2014, arguing timat relief was due becauBetitioner’sclaims wereeither not
cognizableon habeas revievprocedurally defaultedr without merit (Resp. 2, ECF No. 12.)
Petitioner replied on November 28, 2014. (Reply, ECF No. 19.)

iii. Report and Recommendation / Petitioner’'s Objections

Magistrate Judge Wells issued her R&R on June 16, 2016, in which she determined that

all of Petitioner’sclaimsfor habeas relief wereither not cognizable, procedurally defaulted, or

meritless. (R&R 16, ECF No. 2&kttioner lodgeckight objections to the Magistraledge’s



R&R. (Excs. to R&R, ECF No. 2thereinafter Objs.”).) The Commonwealth responded to
Petitioner’s objections on September 15, 2016 (ECF No. 32), and Petitioner tieplietdon
October 19, 2016 (Resp. to Commonweali@bg., ECF No. 34hereinafter “Resp.)) The
matter is now ripe for review by this Court.

II. Standards of Review

A. Objections to Report and Recommendation

When objections are filed to the R&R of a Magistrate Judge, the District Qost
conductde novareview of those portions of the R&R to which objection is made. 28 U.S.C. §
636(b)(1). If there are no objections to the R&R or when reviewing those portions of Ri¢oR&
which no objections are directed, the court should, as a matter of good practish, ftsatf
that there is no clear error on the face of the record in order to accept the recatione’ Fed.
R. Civ. P. 72(b), advisory committee notsse also Oldrati v. ApfeB3 F. Supp. 2d 397, 399
(E.D. Pa. 1998) (“In the absence of a timely objection . . . this Court will review [the
Magistrate’s] Report and Recommendation for ‘clear error.™) (citationsted).

B. Exhaustion and Procedural Default

The Antiterrorism and Effective Death Penaltgt of 1996, 28 U.S.C. 88 2241-2266
(“AEDPA"), deals with the right of all persons in state custody, or in fedasabdy, to file a
petition infederal court seeking the issuance of a writ of habeas corpus. doritext of a
prisoner in state custody, if such a writ of habeas corpus is issued byad tedet, the prisoner
will be released from such state custody on the grounds that certain righisg¢o that
prisoner pursuant to the United States Constitution have been violated; habeas cagmss mot
pursuant tahe AEDPA are the only possible medngwhich “state prisoners attacking the

validity of the fact or length of their confinement” may obtthis type of relief from state



custody.Torres v. Fauer, 292 F.3d 141, 146 (3d Cir. 2002) (quotigeiser v. Rodriguezi11
U.S. 475, 490 (1973))nternal quotation marks omitted).

By means of the AEDPA, Congress also created a series of intentionalbtixesgate
keeping conditions which must be satisfied in order for a prisoner to prevail on a hetteas p
The strict AEDPA gatd&eeping procedures were enacted by Congress in order to support the
policy of creating finality with respect to state and federal crinpnasecutions. One such gate-
keeping procedure is the requirement of exhaustion. “An application for a wrivedfiaorpus
on behalf of a person in custody puastito the judgment of a Stateust shall not be granted
unless it appears that the applicant has exhausted the remediedeairatlad courts of the
State . ...” 28 U.S.C. § 2254(b)(%ge also Houck v. Stickma®5 F.3d 88, 93 (3d Cir. 2010)
(“A district court ordinarily cannot grant a petition for a writ of habeas corpiagfroma
petitioner’s custody undersdate ourt judgment unless the petitioner first has exhausted his
available remedies in stateurt.”) (citing 28 U.S.C. § 2254(b)). In other words, tleéitpner
must have “fairly presented” the federal habeas claims to the stats.Duncan v. Henry513
U.S. 364, 365 (1995Evansv. Court of Common PleaBgl. Crty., Pa, 959 F.2d 1227, 1231
(3d Cir. 1992) (citations omitted). “To ‘fairly present’ a claim, a petitionast present a federal
claim’s factual and legal substance to the statets n a manner that puts them on notice that a
federal claim is being assertedftCandless v. Vaugha72 F.3d 255, 261 (3d Cir. 1999). A
petitioner in Pennsylvania must appeal such claims to the Pennsylvania Superion®@adoey
v. Horn, 280 F.3d 240, 250 n.10 (3d Cir. 2002). Petitioner carries the burden of proving
exhaustionCoady v. Vaughr251 F.3d 480, 488 (3d Cir. 20Qt)ting Toulson v. Beye987

F.2d 984, 987 (3d Cir. 1993)).



Where a claim was not exhausted in stat@t; it is said to be procedurally defaulted. To
bring a procedurally defaulted claim in federal proceedingstiéher must demonstrate either:
(a) cause for the default and actual prejudice arising from the allegedoviaatederal law; or,
that (b) failure to consider the claims will result in a fundamental miscarriage oéj@ieman
v. Thompsons01 U.S. 722, 750 (1991). To establthe “cause” requirementeftioner must
“show that some objective factor external to the defense impededatsugtforts to comply
with the State’s procedural ruléefNerts v. Vaughr228 F.3d 178, 192-93 (3d Cir. 2000)
(quotingMurray v. Carrier, 477 U.S. 478, 488—-89 (1986)). EstablisHipggjudice” requireshe
“petitioner [to] prove ‘not merely that the errors at . . . trial created a pltysdbiprejudice, but
that they worked to his actual and substantial disadvantage, infecting hestegitivith error of
constitutional dimensions.Td. at 193(quoting United States v. Fragyt56 U.S. 152, 170
(1982)). Alternatively,d establish a fundamental miscarriage of justice, Petitioner must
demonstrate actual innocen&ehlup v. Delp513 U.S. 298, 324-32 (1995).

C. Merits Review

Where Petitioner’s claims weradjudicated on the merits in stateid, the AEDPA
deference standard applies to this Court’s review of the merits determifian v. Coleman
680 F.3d 311, 321 (3d Cir. 2012). The AEDPA limits federal habeas revistatetourt
judgmentsWerts 228 F.3d at 195. A petition for habeas corpus may only be granted if: (1) the
state ourt’s adjudication of the claim “resulted in a decision contrary to, or involved in an
unreasonable application of, clearly established Federal law, as aetéinyi the Supreme
Court of the United States; or” (2) the adjudication “resulted in a decision #ésabased on an
unreasonable determination of the facts in light of th@emce presented in the Stateid

proceeding.” 28 U.S.C. § 2254(d)(1)—(2). Wlesealaim has beeadjudicated on the merits in
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state court, federal habeas review is limited to the record before theostdt€allen v.
Pinholster 131 S.Ct. 1388, 1398-99 (2011).
D. Ineffective Assistance of Counsel

The Sixth Amendment right to counsel “is the right to effective assistaramingel.”
McMann v. Richardsqr897 U.S. 759, 771 n.14 (1970). To prove that counsel was ineffective,
Petitioner must establish that: (1) counsel’s performance was constitiytideiatient; and (2)
that deficiency prejudiced Petition&trickland v. Washingtod66 U.S. 668, 687 (1984).
Deficient performance “requires showing that counsel made errors so shabbe or she was
not functioning as the ‘counsel guaranteed to the defendant by the Sixth Amendrdeint.”
essenceRetitioner must show that “counsel’s representation fell below an objstaindard of
reasonableness” under prevailing professional ndidnat 688. Petitioner must overcome the
presumption that, under the circumstances, the challenged action “might be reshsalend
trial strategy.”ld. at 690 (quotindgMichel v. Louisiana350 U.S. 91, 101 (1955)). Prejudice
requires showing that counsel’s errors were serious enough to deprive tigadefd a dir
trial. 1d. at 687.

V. Discussion

Petitioner herein has raisedjhtobjections to the R&R that, in the aggregate, challenge
the Magistrate’s recommended dispositions for all but one of his hela@as. This Court

addresses eadfjection in turn.
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A. First Objection

Petitioner’s first djection pertains t€laims One, Three, and Sewveihhis habeas
petition® (Objs. 2—4.) It is overruled for the following reasons.

In Claim One Petitionerallegeshe was denied his constitutional right to a fair trial
because thtrial court erred by admitting testimony from lIliana Tirado dverdefense
counsel’s objection. (Pet. 16, ECF No. 1“&ych an inquiry . . . is no part of a federal court’s
habeas review of a state conviction [because] federal habeas corpus relredtdeefor errors
of state lay;]” with one exceptionEstelle v. McGuirg502 U.S. 62, 67 (1991) (ernal
guotation marks omitted).ush a claim inly entitled to habeas relief ithe admission of
evidence violated [Petitioner’s] federal constitutional righlid.’at 68. [E]videntiary errors of
state courts are not considered to be of constitutional proportion . . ., unless the erros deprive
defendant of fundamental fairneashis criminal trial.”Bisaccia v. Attorney Gewf N.J, 623
F.2d 307, 312 (3d Cir. 198@iting Donnelly v. DeChristoforo416 U.S. 637, 642—-43 (1974);
United States ex rel. Perry v. Mulligab44 F.2d 674, 678 (3d Cir. 1976§rt. denied430 U.S.

972 (1977). Petitioner fails to meehis extremely high threshold.

® The R&R analyzes these claims as purely deatequestions.R&R 4-5.) However, before
Petitioner articulates his claims for habeas relief irgl2254 Petitioner, he argues that the
allegations contained within those claims denied him of his right to effective nesistia
counsel at trial and on direct appeal pursuant to the Sixth Amendment, and his right toa fair
and due process guaranteed by the Fifth, Sixth, and Fourteenth Amendments. (Pet. 16.)
Therefore, this Court’s analyses that follow do not treat Claims One, Threegam & purely
challengesd determinations of stataw questions.

% Petitioner’s trial counsel promptly objected to lliana Tirado’s testimony ogrthends that it
was inadmissible hearsayr{al Tr. vol. 4, 187.) The trial court judge then gave cautionary
instructions to the jurors, explaining what they could and could not take from her testimony
(Trial Tr. vol. 4, 189.) These facts support this Court’s conclusion that Claim Ontofails
establish Petitioner was deprived of fundamental fairness in his criminaBtsatcig 623 F.2d
at312.

12



Moreover, assumingrguendoPetitioner met the requisite threshold vauld notbe
entitled to habeas relief because Claim Onerocedurally defaulted. This Court’s independent
review of the stateourt Recoradonfirms Pdtioner neverraised Claim One on constitutional
grounds in state-court proceedings. AccordinBlgtitioner’'s objection to the Magistrate’s
recommended disposition 6laim One is overruled.

In Claim Three, Petitioner asserts the jury’s verdict was contrary to tightedithe
evidence presented at trial. (Pet. 18.) Such a claim, unlike a claim challenginfithensy of
evidence, essentially asks this Court to serve “as a ‘thirteewth gund independently evaluate
the weight of the evidenceGov't of V.. v. Derricks 810 F.2d 50, 55 (3d Cir. 198{&6iting
Tibbs v. Florida 457 U.S. 31, 42 (1982)). As such, it is also not cognizable on habeas review.
“The ‘weight of the evidence’ refe to a ‘determination [by] the trier of fact that a greater
amount of credible evidence supports one side of an issue or cause than th&@iothed57
U.S.at 37-38 (quoting’ibbs v. Florida 397 So0.2d 1120, 1123 (Fl. 1981)) (alterations in
original). Thus, by asserting Claim Three, Petitioner requests th&dhis question the
credibility of the evidence presented at triabbs 457 U.S. at 37. Federal habeas courts,
however, are not pmiitted to reevaluate determinations made by state courts regarding the
credibility of trial evidenceMarshall v. Lonberger459 U.S. 422, 434-35 (1983)eeks v.
Snyder 219 F.3d 245, 258 (3d Cir. 2000). State trial courts, not federal habeas caats, ha
observed the demeanor of withesses and are, therefore, uniquely positioned thassesggity
of the admitted evidencdlara v. Frank 488 F.3d 187, 201 (3d Cir. 2007) (citingller v.

Fenton 474 U.S. 104, 114 (1988Bpyd v. Boyd169 N.E. 632, 634\.Y. 1930)).
Petitionerdoes not distinguishetween weight and sufficiency of evidence. He uses these

terms interchangeably in his objection to the Magistrate’s conclusion that Thaee is not
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cognizable. (Objs. 1-3.) Petitioner even appears to contend that Claim Three, althenti pat
described as a weight of evidence claim ingh&254 Petition (Pet. 18-19), is equivalent to an
insufficient evidence claimSgeObjs. 1-3; Resp. 3—4jowever, any such asserti@rendered
irrelevant;even if this Court evaluated Claim Three as an insufficient evidence claim, riggtitio
would not be entitled to relief. “[A] conviction rests upon insufficient evidence when,adtegn
viewing the evidence in the light most favorable to the prosecution, no rational factfowdd
have found the defendant guilty beyond a reasonable dddbkfullen v. Tennis562 F.3d 231,
239 (3d Cir. 2009) (quotingibbs 457 U.S. at 37) (internal quotation marks omitted). Petitioner
has alleged no facts or argumethitat would support such a conclusi@eéPet. 18-19; Objs. 1—
3; Resp. 3—4). Upon independent review of the entire record, this Court finds the evidence
adduced at trial to be wholly sufficient to sustain Petitioner’s convictionordoggly, his
objection to the Magistrate’s recommended dismissal of Claim Three is overruled.
Petitioner'sClaim Sever(Pet. 23)similarly fails to establish he was deprived of his
constitutional right to a fair triallherein Petitioner argues that the trial court erredemying
counsel’s demand for a mistrial, which was based upon the trial court’s alleggdbper
admission of lliana Tirado’s testimony into eviden@&et. 23.Becausehis claim also
challenges a determination at trial based upon alstatquestion, and Petitioner has not
demonstrated that the fundamental fairness of his trial was undermined byPsditiaer is
barred from seeking federal habeas review of the ckirthermore, even €laim Seven
established Petitioner was deprived of fundanmdataness in his criminal triait is not
reviewable by this Court becausés procedurally defaulted.l@m Sevenwas neveraised in
anystatecourt proceedingas the allegedesult ofineffective assistance ocbunsel. (Pet. 24.)

However counsel’s decision to not present this meritless claim does not constitute

14



ineffectivenessand thus does not justify excusing Claim Seven'’s defslalttinez v. Ryan132
S. Ct. 1309, 1319-20 (201 Btrickland vWashington466 U.S. 668, 698—700 (1984).
Petitiona’s objection to the R&R'’s disposition @flaim Sven is, therefore, overruled.
B. SecondObjection

Petitioner’s second objection challenges the Meggis's recommendation that Claim
Tennot be afforded habeas review because it is prudentially bé@eg. 4)Claim Tenin
Petitioner’'s§ 2254Petitionalleges thahisarrest warrantvas invalid and, in turn, his arrest and
prosecution violated the Fourth Amendment. (Am. Pet. 2.) IReEyto the Commonwealth’s
Response to Petitioner's Objectiohgfurther explains that Claiméh is actuall a Sixth
Amendment ineffectivenes$aim based upon his counsel’s failure to bring the Fourth
Amendment claim described in Petitione¥'2254Pdition. (Resp. 5, ECF No. 34Whether
analyzed under the Fourth Amendment or Sixth Amendn@aitn Ten is meritless

Federal habeas courts are not permitte@view Fourth Amendment clainifshe
petitioner was provided an opportunity for full and fair litigatiorsoth a claim in state court.
Cardwell v. Taylor461 U.S. 571, 572 (1983) (citirgjone v. Poweld28 U.S. 465 (1976))
Deputy v. Taylarl9 F.3d 1485, 1491 (3d Cir. 1994iowever,”“Stone. . . does not bar federal
courts from hearing habeas petitions based on claims . . . that the petitionedrecdfeetive
assistance of counsel when the petitioner contends that his or her attoetejofatsert a
Fourth Amendment cla.” Gilmore v. Marks 799 F.2d 51, 55 (3d Cir. 1986) (citing
Kimmelman v. Morrisord77 U.S. 365, 382—-83 (1986Nevertheless, “[w]here defense
counsel’s failure to litigate a Fourth Amendment claim competently is the principgdtatie of

ineffectiveness, the defendant must also prove that his Fourth Amendment claintagous
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and that there is a reasonablelyability that the verdict would have been different absent the
excludable evidence in order to demonstrate actual prejudicarhelman477 U.S. at 375.

The first severaargument$etitioner attempts to make abjectingto the Magistrate’s
recommendedisposition of Claim €nappear to be relatdd the alleged invalidity of his arrest
warrant and, therefore, the Fourth Amendment. (Obg.)4dFhese arguments are meritless, as
Petitioner points to no facts of record in support of his claim and reliesiupl@vant case law
in an attempt to demomate he is entitled to reliefObjs. 4-6.) In the final paragraph of his
secondobjection, Petitioner refers to the Sixth Amendment and ineffective assisthoounsel,
but this argument also faileecausgagain he offers no facts or arguments that show that his
Fourth Amendment claim is valid.(SeeObjs. 6 Resp. 5.)

Courts have consistently held that Yfeh assuming the warrant was defective, [there is]
no reason torétreat from the established rukat[an] illegal arrest or detention doestvoid a
subsequent conviction.United States v. FarnswortB02 F. App’x 110, 112-13 (3d Cir. 2008)
(quotingGerstein v. Pugh420 U.S. 103, 119 (1975)). Moreover,

To the extenfa petitioner] raises PCR&ounsels ineffectiveness as an excuse to
overcome the procedural default of the claim that trial counsel was inedféati

failing to raise an objection to the arrest warrant, we are not convinced that PCRA
counsel was ineffective given that PCRA colmaad not raise a meritless claim

in light of the fact that even if there were a technical problem with the arrest
warrant, Petitioner cannot show that he was prejudiaedthat the result of his
criminal proceedings would have been different given that if such an objection
were raised by counsel, a technical amendment to the arrest warrant no doubt
would have been permitted. Even if such an amendment to the arrest warrant were

not permitted, any challenge to the arrest warrant would not hangeti he
outcome of Petitioner’s criminal proceedings.

19 petitioner would need to prove that his arrest warrant was invalid in order to shovs that hi
Fourth Amendment claim is properly incorporated into his Sixth Amendment claim. Alittzoug
copy of Petitioner’'s arrest warrafWarrant ofArrestNo. 270252 Jan 30, 2003) is contained
within the statecourt record, Petitioner alleges no facts to demonstrate it was inGdieDbjs.

6; Resp. 5.)
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Patterson v. Lama<Civ. No. 13-414, 2015 U.S. Dist. LEXIS 85%8,*33-34 (W.D. Pa. Jan. 26,
2015).

Thereforeregardles®f whetherClaim Tenis treatedas a Burth or Sixth Amendment
claim, it is without merit.For these reasons, Petitioner’s second objection is overruled.

C. Third Objection

Petitioner’s thirdobjection pertains to the Magistrate’s recommended dismissal of Claims
Six, Eight, Nine, and Fifteen in his § 2254 Petition. (Objs. 5.) TheRstifioner arguethat the
Magistrate’s reommendation for thef@rementioned claims was based upon “the glaring
problems surrounding the Philadelphia Court system[,]” but offers nothing in support of this
general andonclusory contention. (Objs. Because federal district courts are not required to
engage irde novareview of objections to a Magistrate’s R&R that lack specificity, this Court
adopts MagistratdudgeWell’s recommended dismissal of Claims Six, Eight, Nine, and Fifteen.
Brown v. Astruge649 F.3d 193, 195 (3d Cir. 2011) (citing 28 U.S.C. § 636(b&aiey v. Clark
749 F.2d 5, 6—7 (3d Cir. 1984petitioner’sthird dojection isoverruled.

D. Fourth Objection

Petitioner’s fourth bjectionchallenges the Mastrate’srecommendation thatl&@ms
Six, Eight, and Nine be deemed procedurally defaulted. (ObjEhésge claimsill allege the
assistance of Petitioner’s trial counselsineffedive (Pet. 22—-23, 24-26, 27-2&)dare
unexhausted becauBetitioner failed to rigethem on appeal in state-court proceedisgs,
Commonwealth v. GuzmaNo. 788 EDA 2011, slip op. at 1-2 (Pa. Super. Ct. Sept. 5, 2012).
Furthermore, as the Magistrate properly noted, Petitioner would be unable to flePLRA
petition in an effort to exhaust these claims because the PCRA's statute of limitasons

expired. (R&R 7 (citing 42 Pa. Cons. Stat. Ann. § 9545(b)(&)t)aim made in a petition for a
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writ of habeas corpus is procedurally defaulted if it was not presented htatateroceedings
and the statute of limitations for bringing that claim pursuant to a PCRA petition friesdex
Keller v. Larking 251 F.3d 408, 415 (3d Cir. 2001). Accordingly, the Magistrate did not err in

herdetermination tha€laims Six, Eight, and ke must be deemed procedurally defaulted.

Petitioner presents no new evidence that proves his innocence. Thus, he fails ghestabli

thata funcamental miscarriage of justice would ocduhis Courtrefuses to considethese
claims However, Petitioner doegtempt to show cause for the default by arguinglilsRCRA
counselwasineffective in failing to raissaidclaims in state courtPgt. 23, 26, 28.)n order for
Petitioner’'s argument to succeed,rest establish thdfl) the effectiveness dfis PCRA
counsel’'s fepresentation fell below an objective standard of reasonablanedsithe
prevailing professional norms, and (2) that deficiency in performance psjuliis defense.
Strickland v. Washingtod66 U.S. 668, 669, 687 (1984). “Judicial scrutiny of counsel’s
performance must be highly deferentidd” at 689.

BecausdPetitioneroffers nothing to demonstrasame, his ineffectiveness argument
regarding Gaims Six, Eight, and Me fails.

I. Claim Six

Claim 3x allegesPetitioner’s trial counsel was ineffective for failing to request
additional limiting instructions with respeict evidence presentedatsuggested Petitioner had a
reputaton as a drug dealer. (Pet. 22.) When this evidence was pregegtigdner’s trial
counsel objected to its admission, and the trial court promptly and thoroughly exptaihed t
jurors that its only purpose was to shithat Petitionehad amotive to kill José Tirade-not to
prove that Petitioneras the murderesr that he was an otherwise “bad perSe¢firial Tr. vol. 4,

112-114.) The cautionary instruction administered by the trial court was wholly pnoper a
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Petitionerhas shown no prejudice as a result thereof. PCRA counsel presumably declined to
present Gaim Sx in Petitioner'sPCRA petition becauseditlaim was meritless. As such,
counsel cannot be deemieeffective SeeStrickland 466 U.Sat698—700 (explaining that an
attorney’s decision to not present a meritless ctioes notonstituteneffective assistance of
counse). Consequently, faim Sx’s procedural default is not excusédartinez v. Ryan132 S.
Ct. 1309, 1319-20 (2012) (holding that a procedural default need not be excused when the
underlyingclaim is without merit or any factual support).
il. Claim Eight
Claim EightallegesPetitioner’s trial counsel was ineffectif@ not objecting to the trial
court’s transferred intent instruction. (Pet. 24.) Howethas, claimis also meritlesghereby
prohibiting any finding thalPetitioner's PCRA counsel’s faileto raise it inhis PCRA petition
constituedineffective assistance of counseld thus prohibiting any finding ekcuse for Gim
Eight's procedural defaulMartinez 132 SCt. at 131920.
In Pennsylvania, the pattern instructions for transferred intent reads as follows

The Commonwealth has alleged that while the defendant[s] [intended to kill]

[conspired with the intent to kill] [name of intended victim], [he] [she] [they]

actually caused the death of [name of deceased].

If you find beyond a reasonable doubt that the defendant[s] [inteadk(]

[conspired with the intent to kill] [name of intended victim] and [was] [were]

acting with that intent at the time [he] [she] [they] in fact killed [name of

deceased], you may find the defendant[s] acted with the specific intent to kill

under whathe law calls the doctrine of transferred intent.

What this means is that if the actual result the defendant[s] intended difiers f

what [he] [she] [they] contemplated only because a different person than the one

actually intended was killed, the elem®f causing the death with specific intent

to kill is still established.

Pa. SSJI (Crim) 15.2501C.1.
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In this case,lte trial courtcharged the jury as follows with regard to transferred intent:
There exists in the law a theory of criminal respongydiinown as the doctrine
of transferred intent. It provides that if the intent to commit a crime exists, then
the same intent can be transferred for the purpose of finding the intenhtsleie
another crime.
As it applies to this case, if tliefendant had the intent to injure an intended
victim during the incident but actually injured someone other than the intended
victim, then the defendant’s intent to cause injury is transferred from hisl@te
victim to the actual victim who v& in fact, injured.
Accordingly, under the doctrine of transferred intent, it does not matter that the
actual victim in this incident may not have been the intended victim of the crime.
So long as you find the intent to commit a crime exists lkgaeasonable
doubt, this same intent may bartsferred to the actual victim.

(Trial Tr. vol. 6, 18-19, Feb. 15, 2006.)

The trial court’s instruction properfyermittedthe jury to find that Petitioner had the
requisite intent to commit firslegree murder when he killddséTirado by firing his gun into
Felix Baez’ van because Baez owed him drug morgsefrial Tr. vol. 6, 23—-24.5ee also
Carpenter v. EckardCiv. No. 14-4751, 2016 U.S. Dist. LEXIS 127810, at *7-8 (E.D. Pa. Sept.
19, 2016)rejecting habeas petitioner’s claim regarding propriety of tramsfentent charge,
finding instruction that merely suggested that the jury could find petitioner guilty of murder if it
found beyond a reasonable doubt that the Commonwealth provestjthsite predicate facts
(cause of death and specific intent). was proper, and trial counsel was not ineffective for
failing to challenge it); Carpenter v. EckardCiv. No. 14-4751, 2015 U.S. Dist. LEXIS
165714, at *16-17 (E.D. Pa. Dec. 8, 2019) & well established that a state coart’
interpretation of state law binds a federal court sitting in habeas cfirptiss case]the state
court found that the trial coust[transferred intentjury instruction was proper under

Pennsylvania law. Thus, any objection to the same would have been denied as maiitesd. C

cannot be found to be ineffective for failing to raise a meritless objegtion.

20



Therefore, like Claim Sx, Petitioner's PCRA counselas not ineffective for reasonably
declinng toraiseClaim Eght because it was not supported by any facteadrd Accordingly,
Claim Eght's procedural default is not excus&thrtinez 132 S. Ct. at 1319-20.

iii. Claim Nine

In Claim Nne, Petitioner assertsistrial counsel was ineffective fdailing to object taa
portion of the prosecutor’s opening statemaritereinthe prosecutor told the jurywould hear
the victim’s brotherEsau Tiradotestify thatPetitioner came to the victim'bse the day after
the shooting, apologized for theetrm’s death and explainedhat the shooting was meant for
Felix Baez (Pet. 27; Trial Tr. vol. 3, 76—7Petitioner allegethese statements were fabricated
by the prosecutor artfiat his trial counsedhould have objected to th@dmission intevidence
(Pet. 27.)

During trial, Esau Tiradalid in facttestify that Petitioner came tdoséTirado’s house
the day after he was killed and told Tirado’s mother-Esau’s presenee“l’'m sorry that that
happened to your son. It was not meant to happen.” (Trial Tr. vol. 4,MIROljrado’s
testimony wagorroborated when the victim’s sister, lliana Tirasimilarly testified that
Petitioner came to their house the day afteéwas killed and said to Esau in her mother’s
presence, “It was not for your brother. I'm sorry. It was not for your brothEnal(Tr. vol. 4,
180-81.) The jury had an opportunity to observe these two witnesses, assess their demeanors,
and pass on their credibiliti?etitioner offersabsolutely no evidence of any fabricatimm
prosecutorial misconduct.c&ordingly, trial counsel cannot be deemed ineffective for failing to
raise a baseless objectiandPetitioner’'s default of same not excusedvartinezv. Ryan 132

S.Ct. 1309, 1319-20 (201 Btrickland v. Washingto@66 U.S. 668, 698—700 (1984).
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In view of the foregoing, Petitioner’s fourth objection regarding CléimsEight, and

Nineis overruled.
E. Fifth Objection

Petitioner’s fifth objection to the R&R pertains to Claim Fifteehis 8 2254 Petition,
whereinPetitioner allegekis prosecution violated the Fifth, Sixth, and Eighth Amendments to
the Constitution of the United States. (Am. Pet. 7; ObjdV8re specifically, Petitioner argues
(1) he was denied due process because he was not provided aetetehpring trigi* (2) he
was denied his right to effective assistance of counsel because his trial caledebfrequire
aninterpreter to translate the dialogue at tizalPetitionerand to provide Petitioner with the
trial court recordtherebyprevening Petitioner from understanding the charges against him; and
(3) he was subject to cruel and unusual punishment by being placed in aisoto trial,
“many miles away from counsel [and] family,” and by being prohibited fusig the telephee
at prison to speak with his counsel and farflgAm. Pet. 7.)

Petitioner failed to raise any of thedaims in stateeourtproceedingswhich renders
them unexhauste&eeCommonwealth v. GuzmaNo. 788 EDA 2011, slip op. at 1{Ra.
Super. Ct. Sept. 5, 201Betitioner is now timdarred from attempting to exhaust them by
filing a new PCRA petition42 Pa. Cons. Stat. Ann. 8§ 954(H. Thus, Gaim Fifteen is
procedurally defaulteKeller v. Larking 251 F.3d 408, 415 (3d Cir. 2001).

Petitionerappears targuethat Claim Fteen's default should be excused because his

PCRA counsel was ineffective in failing to raise it on appeal. Inasmuch hsealldf the

1 petitioner’s native language is Spanish, and he alleges that he speaks &rgtisbondrade
level. (Appl. Appt. Counsel 4, 6, 8, ECF No3J)-He further states that fellow inmates assisted
him in drafting hisg 2254 Petition. (Appl. Appt. Counsel 3.)

2 The R&R did not address the second and third arguments above. For the reasons set forth
herein, they are nevertheless meritless.
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allegationsPetitioner makes in support 6faim Hfteen arewithout merit counsel cannot be
deemed ineffective for failing to raise same.

First, the record showBetitionerwasin factprovided a translatat trial (Trial Tr. vol.

3, 4.) As suchPetitioner’s Fifth Amendment argumeas containedvithin hisfifteenthhabeas
claim, fails.

SecondPetitionets allegation that he was not “provided with a contemporaneous and
constant interpretation of the proceedings” (Am. Pet. 7) does not demonstrate thethhis Si
Amendment right to effective assistance of counselwaated.The alleged deficiency in
Petitioner’stranslator’s performangarovides no support for an ineffective assistance claim
becauseuch a claim must be based uponinsel’sperformance SeeStrickland 466 U.Sat
687 (emphasis addedjoreover, even if an inedtctive assistance claim could be based upon a
court-appointed translator&leged deficient performance, Petitioner's argument would fail
because he cannot prove that his translator’s alleged deficiency prejudicédl. Hion
demonstrate prejudice, Petitioner would need to show that his translator’s epoved him of
a fair trial.Id. However, “[m]inor deviations or occasional lapses in translation will not render a
trial fundamentally unfair.United States v. Hernaed 994 F. Supp. 627, 630 (E.D. Pa. 1998)
(citing United States v. JosH896 F.2d 1303, 1309 (11th Cir. 1990)).

In this case, Petitioner has provided this Court with no indic#tiainhe expressed to the
trial court or counséhe was having any difficty understanding what was happening throughout
the course of his trialSee Gimenez v. Camerdiv. No. 14-6255, 2015 U.S. Dist. LEXIS
47034, at *14 (E.D. Pa. Mar. 10, 20X8jecting a habeas petitioner’s claim that counsel was
ineffective for failing to provide an interpreter during attorney/client meetings, because “[t]he

court’s independent review . . . reveals that petitioner did not express confuksiok of
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understanding [during his plea and sentendmagrings.”) In fact (and asliscussedn greater
detail below) the trial court conducted a colloquy during which it asked Petitioner whether he
was aware of his right to call available alibi witnesses; whether he desirivthat right;

and whether he was satisfied with his trial atieys’ representation to that point. (Trial Tr. vol.
5, 83-85.) Petitioner responded affirmatively to all of the foregoing questioas Tfrivol. 5,
83-85), which clearly demonstrates that he was not having difficulty understandingagha
happening dung trial.

Thus, Petitioner’s translator’s alleged failure to provide “contemporaneous andntons
interpretationat trid (Am. Pet. 7) does not prove that he was deprived of a fair trial and is not
sufficient to support an ineffective assistance clitrickland 466 U.S. at 687. Accordingly,
theineffectivenesglaim, asincorporated withirPetitioner’s fifteenthhabeas claigalso fails.

Third, Petitioner's Eighth Amendment argument within Claim Fifteen does not pravide
cause of action under the AEDPA. A “challenge [that] ultimately attack$e validity of the
continued conviction or the fact or length of the sentence . . . must be bbyugay of habeas
corpus petition. Conversely, when the challenge is to a condition of confinement swch that
finding in plaintiff's favor would not alter his sentence or undo his conviction, an action under
[42 U.S.C.] 8 1983 is appropriatd.tarner v.Fauver, 288 F.3d 532, 542 (3d Cir. 2002).
According to Petitioner, he “suffered cruel and unusual punish[ment] priorltcdui@to the
location of the prison in which he was held and the alleged restrictions on his phone usage whi

detained therein. (Am. Pet. 7.) These allegations challenge the conditions ofthigl pre-

13 Furthermore, Petitioner’s trial lawyers were not obligated likely able—to assess the
translator’'s performance throughout trial. Petitioner never alleged in his § 22fi@gnRbat he
requested a copy of thedtirecord from his trial counsel; his first request for same
specifically, in Spanish-was presented in his Application for Appointment of Counsel (ECF
No. 1-3, 8). These facts further support this Court’s conclusion that Petitioneréctnafhess
claimwithin Claim Fifteen is meritless.
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confinement, not “the fact or length of [his] sentence” and would not “alter or undo his
conviction” if this Court were to conclude—which it does not—they violate the Eighth
Amendment* Id. Thus, the Eighth Amendment violations Petitioner alleges in Claim Fifteen
should have been brought under 42 U.S.C. § 1983, not the ABDPA.

For the foregoing reasons, Clainft€en’s procedural default is not excusedl
Petitioner’s fifthobjecton to the Magistrate’s R&R is overruled.

F. Sxth Objection

Petitioner’s sixthobjection refers broadly to the Magistrateecommended disposition of
the Sixth Amendment claims Petitionsrade in his § 2254 Petitipwithout specifying exactly
to which claims he intends this objection to apply. (Objs. 9-10.) As previously discueskad) f
district courts are not required to revie& novoobjections to a Magistrate’s R&R that lack
specificity.Brown v. Astrug649 F.3d 193, 195 (3d Cir. 2011) (citing 28 U.S.C. 8 636(b)(1);
Goney v. Clark749 F.2d 5, 6—7 (3d Cir. 1984)). Nevertheless, Petitioner’s sixth objection is

overruled for the following reasons.

14 petitioner’s allegations fail to show that his Eighth Amendment rights were violatseirixy
placed in a state prison that was not near his trial counsel or family, and beingtedadindrm

using the telephone therein. “For an alleged deprivation to rise to the level of am Eight
Amendment violation, it must result in the denial of the minimal civilized measure of life’s
necessities.Bettsv. New Castle Youtbev.Ctr., 621 F.3d 249, 256 (3d Cir. 2010) (quoting
Farmer v. Brennan511 U.S. 825, 832 (1992)) (internal quotation marks omitted). For example,
an inmate’s incarceration in solitary confinement at a state prison due tooswdirg did not
violate the Eighth Amendment because his basic nutritional, Hggieedical, and shelter needs
were metGibson v. Lynch652 F.2d 348, 352 (3d Cir. 1981). Likewise, Petitioner’s allegations
do not give rise to an Eighth Amendment violation for cruel and unusual punishment because the
Commonwealth did not deny him “tdie minimal civilized measure of life’'s necessitid3etts

621 F.3d at 256. Therefore, not only was Petitioner’'s Eighth Amendment argument inyproper
brought under the AEDPA, also lacks merit.
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I. Claims Onethrough Three
Petitioner’s sixth objection is inapplicalile aims One,Two, and Thredecause those
claims are based purely on stie questions and thus not cognizable on habeas review. (Pet.
16-18.) Claim One challenges tstatetrial court’s decision to admit lliana Tirado’s testimony
into evidence (Pet. 16.)Claim Two similarly challenges the trial court’s decision to admit into
evidence “references to Petitiorf@uazman as being a drug supplier, a drug dealer, a drug
enforcer, and a violent person.” (Pet. 1i.Claim Three, Petitionalleges “[t]he verdict was
not supported by the weight of the trial evidence.” (Pet. 18.) Because Claims Oneydiwo a
Threeare based upon staev questions—not the Sixth Amendmerfeetitionels sixth
objectioncamot apply to them.
il. Claims Four and Five
Claims Four and Fivare essentially identicalSeePet. 20-2).Both claims allege that
Petitioner’s trialawyerswere ineffective for failing to call available alibi witnesses to testify and
for advising Petitioner against doing the sam@et. 20—22.) Interestingly, however, Petitioner
asserts in hi§ 2254 Petitiorthat Claim Fourbut not Claim Fve—was exhausted in stadeurt
proceedings? (Pet. 20—-21.) However, thisgument isenderedrrelevant because ClaimoBr

includesthe allegatiorPetitioner raises in Claimive.

15 Claim Four alleges both of Petitioner’s trial lawyerste ineffective [for] failing to present
available alibi witnesses, and by unreasonably instructing Petitioner poaseint an alibi
defense and supporting testimony.” (Pet. 20.) Claim Five alleges only onetmin@€es trial
lawyers (Gary Server) “wgineffective [for] advising and instructing Petitioner Guzman to not
present available alibi witnesses nor a defense.” (Pet. 21.) Claim Foafptegencompasses
Claim Five’s argument.

16 petitioner asserts that Claim Five was not brought by his P@RAsel in state court, and his
assistance was thus ineffective. (Pet. 21.) As a result, he argues that thshGolar excuse his
failure to exhaust Claim Five. (Pet. 21.)

26



The PCRA court rejected the ineffectiveness of counsel argument that Retisserts
in Claims Four and Five&seeCommonwealth v. GuzmaNo. 788 EDA 2011, slip op. at 7 (Pa.
Super. Ct. Sept. 5, 2012). The PCRAId held that the trial court record clearly established that
it was Petitioner’s (not his trial lawyers’) decisionféoegocalling available alibi witnesses and
that he made that decision “knowingly, intelligently, and voluntarity.’at 8. The trial court
conducted a colloquy during which it asked Petitioner whether he was aware ghhts gall
the alibi witnesses that were waiting outside the courtroom and ready, willthgpémnto testify;
whether he desired to waive thathtigand whether he was satisfied with his trial attorneys’
representationid. at 7 (citing Trial Tr. vol. 5, 83-85.) Petitioner responded affirmatively to all of
those inquiries. (Trial Tr. vol. 5, 83—-85.) Accordingly, the PCRA court rejected his tai his
trial lawyers were ineffective for failing to present available alibi weredecause “a defendant
who makes a knowing, voluntary, and intelligent decision concerningtirgaegy will not later
be heard to complain trial counsel was ineffective on the basis of that dedidiat.7 (quoting
Commonwealth v. Padd800 A.2d 294, 316 (Pa. 2002)). The Superior Court of Pennsylvania
affirmed the PCRA court’s rulingd. at 6-8, and the Supreme Court of Pennsylvania denied
allocator Commonwealth v. Guzmag3 A.3d 1244 (Pa. 2013).

Since Petitioner’s fourth and fifth claims for habeas relief were adjudicat¢he merits
in state court, the AEDPA deference standard applies to this Court’s review afuhizs merits
determinationRolan v. Colemar680 F.3d 311, 321 (3d Cir. 201®asmuch a®etitioner has
provided this Court with no basis to establisat the stateaurt’s adjudication of the claim
“resulted in a decision contrary to, or involved in an unreasonable application ol clearl
established Federal law, as determined by the SupCame of the United States; of2) the

adjudication “resulted in a decisitimat was based on an unreasonable determination of the facts
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in light of the @idence presented in the Stateid proceeding]” t he state court’s merits
determination regarding those claims was reasonable under both prongs of the’daEDPA
deferential stagiard.See28 U.S.C. § 2254)(1)-(2).

First, in cases involving claims that were adjudicated on the merits in statefederal
courts only have “authority to issue [a] writ [of habeas corpus] in cases whexésthe
possibility fairminded jurists could disagree that the state court’s decisaiicts with [the
Supreme Court of the United States’] precedanafrington v. Richter562 U.S. 86, 102
(2011). Petitioner has failed to show that the PCRA court’s ruling on Claims Fourvanof lRis
§ 2254 Petition “was so lacking in justification that there was an error wellsioddrand
comprehended in existing law beyond any possibility for fairminded disagreéna. at 103.
Petitioner has cited no Supreme Court precedent that would justify such a findimg Ggrt.
(SeePet. 20-22; Objs. 9-10.)

Second, the PCRA court’s determination was based purely on the trial court record,
which unequivocally establishes that Petitionguntarily electedot to call alibi witnesses to
testify on hisbehalf. Thus, the PCRA'’s adjudication of Claims Four and Five did not result “in a
decision that was based on an unreasonable determination of the facts in lighvafdheee
presented in the State Court proceeding.” 28 U.S.C. 8§ 223X4(d)

The PCRA cart’s determination regarding Petitioner’s fourth and fifth claims was
reasonable under both prongdilud AEDPA standardlhus, insofar as Petitioner’s sixth

objection to the R&R was intended to pertain to Claims Four and Five, it is overruled.
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iii. Claims Six through Ten and Fifteen

Petitioner’s sixth objection is inapplicable to Claims Six through Ten and Fifteen
(including any alleged Sixth Amendment violations incorporated therein) leettaase claims
are without merit for the reasons set forth heatiave!’

Iv. Claims Eleventhrough Thirteen

Insofar as they algge Sixth Amendment violations, Claims Eleven througirt&enfall
under Petitioner’s sixth objectiotdowever, for the following reasonBetitioner is not entitled
to relief regarding same.

Petitioner’'seleventh habeas claialleges that Pennsylvania’s criminal law, pursuant to
which he was convicted of various offenses, was never lawfully enacted. (Am. Ex&aid.)
Twelve argues that Pennsylvania’s court rules, its rules of criminal pnegexhd its rules of
evidence that governed his prosecution were “promulgated, drafted, adopted, daidtegmon
by the state’s judicial branch, in violation of . . .” the Constitution of the United StAtaesPet.
4.) His thirteenth claim allegekdt the Constitution of the Commonwealth of Pennsylvasia
whole, is invalid because Pennsylvania was never granted the authority ‘©grtheental
Congress to amend, abolish or adopt any constitution other than the Constitution for
[P]ennsylvania of September 28, 1776.” (Am. Pet. 5.) Petitioner further assgtésnm
Thirteen, that Pennsylvania’s criminal law is also invalid because the Comnitimwasa
likewise never granted the authority to implement them, which renders his comyanti

violating them meaningless. (Am. Pet. 5.)

1" More specifically, Claim Seven was addresse8ection IV(A),suprg Claim Tenwas
addressed in Section IV(Byuprg Claims Six, Eight, Nine, and Fifteen were addressed in
Section IV(C),suprg and Claim Fifteen was further analyzed in Section IV§kpra
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These claims are all premised upon state questions, and “federal habeas corpus relief
does not lie for errors of state laviestelle v. McGuirg502 U.S. 62, 67 (1991) (quotihgwis v.
Jeffers 497 U.S. 764, 780 (1990)) (internal quotation marks omitted). Claims Eleven through
Thirteen are thus not cognizable on habeas review.

However, in addition to the allegations regarding Pennsylvania state-laworis|a
Petitioneralso argues his trignd PCRA counsel wenmeeffective for failing to identify the
purported Pennsylvania stdtawv violations in stateourt proceedings. (Am. Pet. 2—4.) Such
claims must overcome the highly deferential standard expound&tdakland v. Washington
466 U.S. 668, 687 (1984) indmr to constitute ineffective assistance of counsel.

A lawyer’s decision to refrain from presenting meritless claims does not ctastitu
ineffective performance und&trickland 466 U.S. at 698—700. The alleged defects in
Pennsylvania state lathiat Petitioner references in Claims Eleven throulgintden are
meritless, and Petitioner fails ¢tite any legal authoritio the contrary.§eeAm. Pet. 3-5; Objs.
9-10.) In particularClaims Eleven and Thirteen are meritless because the Commonwealth’s
Court of Common Ras hasubject mattejurisdiction to adjudicatenatters arising from alleged
violations of Pennsylvania’s Crimes Code, and Petitioner failed to cite ang kwpport his
assertions that suggest otherwisg#hnson v. GirouxCiv. No. 15-4242, 2016 U.S. Dist. LEXIS
62415,at*33-34 (E.D. Pa. May 10, 2016yommonwealth v. Bethe&28 A.2d 1066, 107&a.
2003) (citing Pa. Const. art. 5, 8 BJaim Twelve lacks meribecausg [iln 1968, the
[Commonwealth’s] legislature grant@ithie Supreme Court of Pennsylvgrexclusive
rulemaking authority in Article V, 8§ 10 of the Pennsylvania Constitution[,]” and its yiigation

of the rules and procedures referenced in Clairel¥evfall under that authoritCommonwealth
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v. Morris, 771 A.2d 721, 736 (Pa. 200Therefore Petitioner’s trialand PCRA lawyersere
not ineffective for failing to bring those groundless claims.

Insofar as Petitioner’s sixth objection to the R&R was intended to pertaiaitosC
Eleven through Thirteen, it is overruled. Those claims are not yihlele are procedurally
defaulted because Petitioner failed to exhaust them inciaté proceedings, and his ineffective
assstance of counsel clainmsovide no basis upon which that default may be excuSed.
Martinez v. Ryanl132 S. Ct. 1309, 1319-20 (2012) (acknowledging that a procedurally defaulted
claim that lacks merit and any factual support need not be excused).

V. Claim Fourteen

To the extent Clan Fourteen implicates the Sixth Amendment, it also falls under
Petitioner’s sixth objectiorHowever, Claim Fourteefails to provide any support foinat
objection because it is meritless.

Claim Fourteen alleges Petitioner's mandatory life sentence wtithe possibility of
parole violates the Eighth Amendment’s prohibition against cruel and unusual punishment and
the Equal Protection Clause of the Fourteenth Amendment. (Am. Pet. 6.) Petitioneeshblirt
claim further asserts that, in violation of tBixth Amendment, his lawyers’ assistance was
ineffective because they all failed to raise the aforementioned Eighthoangénth Amendment
claims in statecourt proceedings. (Am. Pet. 6.)

Petitioner citeMiller v. Alabama 132 S. Ct. 2455 (2012) in support of those arguments.
(Am. Pet. 6.) IrMiller, the Supreme Court of the United States Kieddl “mandatory life
without-parole sentences for juveniles violate the Eight Amendment . . . [b]guoaeasdes have
diminished culpability and greater prospects for refoidiller, 132 S. Ct. at 2464. Petitioner

was nineteel(19) years old when he killed José Tirado and twenty-four years old when he was
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sentenced to life in prison without the possibility of parole for commithagdrime. (Ct. Com.

PIl. Crim. Docket 2—-3.etitionerwas born on March 23, 1981, he killed Tirado on December 24,
2000, and his sentencing for that crime occurred on April 10, 2006. (Ct. Com. PI. Crim. Docket
2-3.) ThusMiller provides no support for grof Petitioner'sconstitutional arguments contained
within Claim Fourteerbecause he was not a juvenile when he killed Tirado or when he was
sentencedl32 S. Ct. 2455 (2012).

FurthermorePetitioner’s lawyers were not ineffective for failing to ratbe Eighh and
Fourteenth Amendment claims in stataurt proceedingbecauséthere can be no Sixth
Amendment deprivation of effective counsel based on an attorney’s failure ta raeséless
argument.”United States v. BUuv95 F.3d 363, 3667 (3d Cir. 2015) (quotingnited States v.
Sanders165 F.3d 248, 253 (3d Cir. 1999)) (internal quotation marks omiftedyefore,
Petitioner’s sixth objection to the R&R dwerruled to the extent it applies Claim Fourteen.

Vi. Additional Sixth Amendment Claims

In his sixth objection, Petition@lsoattempts to append two additional Sixth
Amendment claims to his § 228%tition (Objs. 9.) However, these claims aeeredbecausge
“unless the interest of justice requires it, new issues and evidence shedlnagted after the
filing of the [R&R] if they could have been presented to the magistrate jubligméz v. Grace
Civ. No. 05-4199, 2007 U.S. Dist. LEXIS 58516, at *28-40 (E.D. Pa. Aug. 10, 2007) (quoting
E.D. PaLocalR. Civ. P. 72.1(IV)(c)). Both additional claims are unsupported by law or fact, as
they rely on the same arguments underlying Petitioner’s fifth and sixthsc(@bjs. 9; Pet. 21—
22), both of which this Court concludagtre meritless heretoove. The interest of justice does
not, therefore, require this Court to consider these additional Sixth Amendmers. Mainoz

2007 U.S. Dist. LEXIS 58516, at *280.
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G. Seventh Objection
Petitioner’'sseventh objection to the R&R pertains to his habeas claims that both of his
defense attorneys were ineffectioe failure to pesent available alibi withnessesd that one of
his attorneygGary Serveryvas ineffective for advising Petitioner to not present an alibi defense.
For the reasons set forth 8ection IV(F)(i), suprg Petitioner’sseventh objection is overruled.
(Pet. 20-21; Objs. 10.)
H. Eighth Objection
Petitioner’s eighth objection pertains to the fourteenth claim in his § 2254 Petition,
wherein he alleges his mandatory life sentence without parole violategtik &d Fourteenth
Amendments, and his lawyers were ineffective for failing to raise thosenargs. (Objs. 10).
For the reasons set forth incen IV(F)(v), supra his eighth objectiors overruled

l. Petitioner is not entitled toan evidentiary hearing or appointment of
counsel.

Petitionemrequest that an evidentiary hearing be held for his ineffective assistance of
counsel claims regarding his lawyers’ failure to call available alibi witheasdghat he be
appointed counsel. (Objs. 1Pgtitioner is entitled to neither.

I. Evidentiary Hearing

Federal courts are not permitted to providéeaselief for claims that were previously
adjudicated omhe merits in stateourt proceedings unless one of the exceptions in 28 U.S.C. §
2254(d) applies. Furthermorederal habeas courts are permitted to grant evidentiary hearings
only if the requirements of § 2254(e)(2) are satisfil#tien a habeas claim is subject to
§ 2254(d) but does not satisfy either of the exceptions therein, it is “unnecessachtiheca
question of whether § 2254(e)(2) would permit a federal hearing on that dzufieh v.

Pinholster 563 U.S. 170, 184 (2011) (quotikglliams v. Tayloy 529 U.S. 420, 444 (2000))
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(internal quotations marks omittedi). other words“when the stateourt record precludes relief
under the limitations o 2254(d), a district court is not required to hold an evidentiary hearing.”
Pinholster 563 U.S. at 183 (quotirfgchriro v. Landrigan550 U.S. 465, 474 (2007)) (internal
guotation marks omitted).

The ineffectiveness claims for which Petitioner requests an evidentiargdheere
adjudicated on the merits in state co@mmonwealth v. GuzmaNo. 788 EDA 2011, slip op.
at 7 (Pa. Super. Ct. Sept. 5, 2012). The PCRA court rejected those claims without holding a
hearing because they lacked merit on their face, as the trial record shoitiedd?ehade the
decision to not call the available alibitnesses knowingly, intelligently, and voluntarily.
Commonwealth v. Guzma@P-51CR-0500771-2003, at 10 (Pa. Ct. Com. Pleas Apr. 30, 2012).
This Court concluded inggtionlV(F)(ii), supra thatthoseclaimsand Petitioner’s objections
thereto failed to satisfy either §f2254(d)’s exceptions. Accordingly, an evidentiary heasng
not warranted on those clain®&nholster 563 U.Sat 184.

il. Appointment of Counsel

Petitioner requests that this Court appoint him counsel to prosecute his § 2254 Petition.
(Pet. 15, 29; Objs. 11.) He argues appointment of counsel is apprdy@daigse he cannot read,
write, or speak English, and both the trial record i@sdurces at the prison’s law library are
written in English. (Appl. Appt. Counsel 2-3, ECF No. 1-3.)

In federal habeasorpus proceedings, there is no constitutional right to cousisean v.
Gov't ofV.l,, 679 F.3d 109, 115 (3d Cir. 2012) federal courts only required to appoint
counsel ta petitionerseeking relief unde28 U.S.C. § 2254 it determines that an evidentiary
hearing is warranted, and the petitioner qualifies for appointment under 18 U.S.C. § 3006A.

RulesGoverning 8 2254 Caseasthe United States District CourBule 8(c) 28 U.S.C. foll. 8§
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2254. Indigent habeas petitioners may be granted counsel pursuant to §'86éAever the
United States magistrate judge or the court determines that the interestsefsjpsequire.’L8
U.S.C. 8 3006A(a)(2)Reese v. Fulcomged46 F.2d 247, 263 (3d Cir. 199tgrt. denied503
U.S. 988 (1992)and superseded on other grounds by sta8cdU.S.C. § 2254(d)n
determining vinether the interests of justice necessitatappointment of counseh “district
court must first decide the petitioner has presented a nonfrivolous claim and if the appointment
of counsel will benefit the petitioner and the couR€ese946 F.2d at 263—-64[T]he
complexity of the factual and legal issues in the case, as well as the proisegr&tdbility to
invedigate facts and present claihage factors that should be consieleéin determining
whether the petitioner and the court would benefit from granting a request for appmbioftme
counselld. at 264(citing Battle v. Armontroyt902 F.2d 701, 702 (8th Cir. 1990)).

In Reesethe Court of Appeals held that the district court’s refusal to appoint counsel for
a habeas petitioner did not constitute an abuse of discretion for three ré&sesesg046 F.2d at
264. First, the petitioner “fully comprehended the issues in [that] das&econd, the court
believed that those issues “were neittaetually nor legally complex.ld. Finally, the petitioner
demonstrated that he was capable of “forcefully and coherently” presenticigihis for habeas
relief because he provided the documents requested by the district court and filed two motions
without the assistance of coundel.

Because this Coultasconcludedhereinthat Petitioner is not entitled to an evidentiary
hearing, it is not required to grant Petitioner’s request for appointment ofetcb@sRules
Governing 8§ 2254 Cases, Rule 8(c), 28 U.S.C. foll. § 22bdxércising its discretionary
authority under 18 U.S.C. 8§ 3006A(a)(2), this Cdurther concludethat the interests of justice

do not necessitate appointing Petitioner counsel because neither Petitionercoarttiheuld
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benefit therefrom, alse has failed to present any claithat would succeed on the merReese
946 F.2d at 263—-68rown v. DiGuglielmpCiv. No. 07-3465, 2007 U.S. Dist. LEXIS 87614, at
*2 n.1 (E.D. Pa. Nov. 29, 2007). Moreoveetitioner “forcefully and coherently” presented
claims without the assistace ofcourt-appointed counselatbeit, allegedlywith some help from
otherinmates—by filing his § 2254 Petition and his amendment thereto, which together lay out
fifteen claims for reliefn English (ECF Nos. 1-3; 2Reese946 F.2d at 264. Petitioner also filed
several additional pleadings without the assistance of court-appointed counsel, brehatas
especially detailed and agimately forty(40) pages in lengtile.g.,ECFNos. 14; 18; 19).
Reese946 F.2d at 264eealsoKim v. Klem Civ. No. 03-1628, 2003 U.S. Dist. LEXIS 27805,
at *36 n.15 (E.D. Pa. July 13, 2003) (denying habeas petitioner’'s motion for appointment of
counsel because the record demonstrated he understood the issues in the case, tigilmsbeas
were coherent, and the court could resolve his claims based on the reedtiohd?’s request

for appointment of counsel is therefore, denied.
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V. Conclusion

For the reasons set forth hereinabove, all of Petitioner’s Objections sbakiveled As
for the portions of the R&R to which no objection was made, this Court has reviewed the R&R
and finds that no clear error exists. Accordingly, the Magistrate’s R&RIshadopted and
Petitioner’s request for habeas relief shall be denied. Because Petitionetofaniakie a
substantial showing of the denial of any constitutional right, this Court findsetmsdnmable
jurists would not disagree with the instant holding and a Certificate of Appeglabiditi not
issue.See, e.g28 U.S.C. § 2253(c)j2Santana v. United State®8 F.3d 752, 757 (3d Cir.
1996).

An appropriate Order follows.

BY THE COURT:

C. Darnell Joned, J.
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