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INTRODUCTION

Plaintiffs areformer employees of Sunoco, Inc. (“Sunoc@/ho claim they are owed

benefits under a severance benefit plan established through negotiations with ShaacdNo(
1 91 23.) Theybring this case under the Employee Retirement Income Security Act (‘ERISA”)
29 U.S.C. 88 100&t seq. Defendant is an employee welfare benefit and severance plan subject
to the requirements of ERISA. (Doc. No. 11 3.)

Before the Couriare the Motion for Summary Judgment dhe numerousPlaintiffs*

(Doc. No. 27)andthe Motion for Summary Judgment DefendantUSW Local 16901, USW
Local 16901 (SU) and USW Local 1901 (NE) Marcus Hook Refinery Worke Involuntary
Termination Plar{Doc. No. 29). Also before the Courre Defendant’s Motion to StrikéDoc.
No. 30), Defendant’s Motion for Leave to FddReply Memorandum of Law in Further Support
of its Motion for Summary Judgment (Doc. No. 35), and Defendant’s Motion for Leduleta
Reply in Further Support of Defendant’s Motion to Strike (Doc. No. 38).

For reasons that follow, the Court concludes that Defendant’s denial of benefits was
neither arbitrary nor capriciousnd was warranted und&RISA, and therefore Defendant’s
Summary Judgmeriotion (Doc. No. 29)will be grantedand Plaintiffs’ Motion (Doc. No. 27)
will be denied In addition, Defendant'#lotion to Strike (Doc. No. 30) will be grantexhd

Defendant’s Motion for Leave to File Replig®oc. Nos. 35, 38) will be denied.

! The Plaintiffs are:Paul L. Felker William Schrader, Michael McCormickAnthony M.
Kozlowski, William T. DunbarEdward R. MaciejewskBrian J. KelsoWilliam Vandergrift
Paul D. Jenningdarryl T. Brant, Fred J. Sobotic, Robert A. Forte, JrAndrew R. Goss,
Edwin J. EriksenAnthony C. Reilly, Frank T. Gannon, John P. Ganigman D. Barrowcliff,
Leo RushtonDPeonarine JawahiCarl HoldererRobert A. Grange, and Paul C. Miller.
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. FACTUAL AND PROCEDURAL SUMMARY

During the relevant time period, Plaintiffs were employees of Sunoco, members of
United Steel Workers Local 1901 (the “Union”), and assigned to Sunoco’s Marcus Hook
Mobile Work Force (the “MWF”). (Doc. No. 1 § 2.) The MWF consisted of maintnan
workers employed at Sunoco’s Marcus Hook Refinery who also worked at Sunoco’s
Philadelphia Refinery. (Doc. No. 13 at 3.)

Sunoco’s severance benefit plan (the “Plangs established pursuant tcSattlement
Agreement between Sunoco and Plaintiffs’ Union, and bec#ie&iee on or about February
22, 2012. Administrative Record (“R.”) at E43.) The Settlement Agreement was precipitated
by the pending closure of the Marcus Hook Refinergtdtes, in relevant part:

1. Purpose

Sunoco, Inc. (R&M) lfereinafter referred to as the “Company”) has advised
United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers International Union, AFI0, CLC and its Local
10901, 10901 (SU), and 1:®01(NE) (hereinafter diectively referred to as the
“Union”) that it plans to idle the main processing units at the Marcus Hook
Refinery (the “Refinery”) and run a terminal operation (the “Terminal”) effecti
March 1, 2012. Additionally, the Company plans to run limited pe®cFeas
including Pilot Plant (Race Fuels), -B5 Splitters, and associated processes
required to run the 13 Splitters. Collectively, the Terminal and identified
process areas shall be referred to in this Agreement as the “TerminalyFacili
The Union has been advised by the Company that it plans to begin layoffs
effective February 29, 2012 and transition to the terminal operation (Marcus Hook
Terminal Facility) in phases that will be completed no later than December 1,
2012. In light of those circurtences, this Settlement Agreement is intended to
set forth the complete understanding of the parties with respect to theamghts
obligations of Union represented employees employed at the Refirmeeyndter
“Employees”) as a result of the changedragien.

2. Effects Bargaining:

The Union agrees, and acknowledges, that it has had a full opportunity to bargain,
and has bargained, over the effects of the Company’s decision to idle the main
processing units at the Marcus Hook Refinery and to transition to a Terminal
Operation on the site.



(R. at D44-45.)
The Settlement Agreement provides the following with regard to MWF employees:

14. Mobile Work Force:

Bargaining Unit employees who are currently classified as Mobile WorkeForc

(MWF) employees who are not retained to work at the Marcus Hook Terminal

Facility will be afforded the opportunity to be assigned on a temporary loasis t

work at the Philadelphia Refinery and work until laid off from such temporary

assignment as determined by management. Employees will be given twe week’

[sic] notice of layoff date. Such employees will be eligible to receive enhanced

Severance Benefits at the time of such layoff.

(R. at D51.)

Prior to establishment @dunoco’s severance benefit pldhe main processing units at
the Marcus Hook Refinery were idled. (Doc. Nel at 3.) According to a section of the Plan
entitled “Background andPurposeof the Plan,”the Plan“is intended to alleviate financial
hardships which may be experienced by employees of [Sunoco] whose employment is
terminated in connection with [Sunoco’s] idling of the main processing unitsMaitsus Hook
Refinery.” (R. at B30.) Benefits awaded under the Plan are paid out of Sunoco’s asdets. (
No. 1-1at11.)

The Plan states that it will be administered as follows:

Plan Administration

The Plan Administrator or his delegate has full responsibility for interpratidg

administering theterms and provisions of the Plan. All interpretations,

determinations and decisions of the Plan Administrator (or its delegate) iotrespe

to any [matter] shall be final, conclusive and binding upon the Company, any

employer, participants and all othesrpons claning an interest in the Plan. . . .

(R. at D38.) The Plan also contains the following relevant provisions:



Il. Guidelines for Determining Eligibility for Severance Benefits

This Plan only applies to those employees whose employméatnsnated in
connection with the Company’s idling of the main processing units at the
Refinery and transition to a terminal operation at the Refinery.

The Presence of any of the following criteria will render an employee ineligib

for severance benefits under the Plan, and management does not have the
discretion to grant severance benefits under the Plan if any of the following
criteria are present. Accordingly, severance benefitawilbe applied to:

Employees who refuse to accept, whether with Sunoco or any of its affiliat
companies, assignment to an equivalent position or a change in work location,
provided that, for noexempt employeesa change in work location does not
increase the commute from their current residendbeim new work location by

at least 35 miles. An equivalent position is any position one salary grade lower
or of the same or higher salary grade, than the employee’s present positian. (Thi
paragraph does not apply to employees who are part of the Mobile Work Force, as
designated by the Company in its sole discretion, and who are transferred to a
position at the Company’s Philadelphia Refinery for a limited period time.), or

Employees who are eligible to receive benefits under any other severana# pl
the Company.

Severance benefits also will not be paid to employees who are working at the
Marcus Hook Refinery at the time it is sold to a company not in the Sunoc
organization and who are offered a position with the purchaser with comparable
base salary or wages. Base wages of a new position are comparable to Sunoco
base wages only if the base wages of the new position equal at least 80 percent of
base wages resed by Sunoco prior to termination. Only base wages will be
evaluated when determining eligibility for severance benefits. The value of
Sunoco’s benefit program and the new employer’'s benefit programs will not be
considered when determining eligibilityfor severance Dbenefits. All
determinations of comparability will be made by the Plan Administrator.

If the Marcus Hook Refinery is sold to a company not in the Sunoco organization,
and an employee who is receiving severance benefits underPlhis is
subsequently hired by the purchaser in a position with comparable base wages (80
[percent] or more of base wages received at Sunoco prior to termination), all
severance payments will stop at hire.

(R. at D31, D-34)



The Planstates:“The provision of severance benefits under the Plan is pursuant to a
negotiated Settlement Agreement entered into between the Company and the @nesudtsof
Effects Bargaining Negotiations dated February 29, 2012.” (R-34.D It further statesThis
document serves as both the official plan document and the summary plan description. The
terms of the Plan control over any other Company policies or any other supporting
documentation.” (R. at D-38.)

Sunoco designated its Chief Executive Officer (“CE@"make decisions regarding the
Plan. This designation was made in a resolution of the Board of Directors of Sunoco, dated
November 4, 1993. (Doc. No. 119 Ex. A.) On March 1, 2012, pursuant to the authority
delegated to him in the November 4, 1993 Board Resolution, the CEO of Sunoco executed an
Officer’s Certificate appointing Vincent J. Brigandi as Plan Administratdine Plan. (Doc. No.

191, Ex. B.) The Officer's Certificate provides that “the Plan Administratoy make all
actions necessary #gffectuate the intent of this Officer’s Certificate fd.]

The Plan Administrator, Vincent J. BrigandiasvtheSenior Director of Benefits and
Plan Administrationat Sunoco (Pk. Ex. 72 at 11.) Higlutiesin 2012 and 2013 ingHed
administration of Sunoco’s health and welfare plans, management and negotiation aftgontr
with health and welfare vendors, administration of Sunoco’s 401k plan, and the administration of
Sunoco’s defined benefit pension plans.s.(Bk. 72 at 14.)The Plan Administrator adjudicated
claim decisions as well as appeals of claim decisidis knewthat when he was adlicating
claims and appealbe was actiig in a fiduciary capacity and had a responsibility to act solely in
the interest of the padipants andbeneficiaries. Ifl. at 36.) As of June 2015, the Plan
Administrator had “robust prior experience” administering at least 20 plashsadjudicating

over 180 claims. Id. at 12.)



A new entity called Philadelphia Energy SolutiddsC (“PES”) was created indune
2012 to “own and operate the Sunoco Philadelphia Refinery complex.” (R628.[0 On June
26, 2012,in anticipation of the formation of PE$, “Memorandum of Understanding and
Agreemernit (“MOU”) was entered intdy the UnionandPES The stated purpose of the MOU
was to “set forth the Company’s and Union’s Agreement concerning wagesitdearaed other
terms and conditions of employment needed for the Company to proceed.” ({82at)Drhe
MOU states, in relevant part:

The Company agrees to hire all active former USW represented employees
currently employed by Sunoco at the Philadelphia Refineries. ... The Company
also agrees to hire maintenance employees from the Marcus Hook mobile
workforce who have been working temporarily at the Philadelphia Refineries.
These former Marcus Hook Maintenance employees will be paid at the same
wages as other Philadelphia Refinery maintenance employees in accordance with
SupplementNo. 1 Maintenance Rate Schedule and will be giveditcfer their
Marcus Hook service including combined time between Marcus Hook and the
Philadelphia Refineries for benefigligibility purposes, such as vacation
eligibility. These former Marcus Hook Maintenance employees will be added to
the bottom of theseniority list in the order of their Marcus Hook seniority date.
Further, in the event of hiring during the term of this Collective Bargaining
Agreement, theCompany agrees to consider qualified former employees of
Sunoco who have been permanently laitifam the Marcus Hook Refinery.

Such consideration shall be based upon the former Sunoco employee having a
solid record of performance.

(R. at D624-25.)

On July 2, 2012PESand Sunocantered intca Refining Contribution Agreemerfthe
“Contribution Agreement”) (R. at 858.) Pursuant to the Contribution Agneat, Sunoco
agreed with PES that PES would offer employment to “all hourly representecemaiokforce
maintenance employees temporarily assigned to the Refinery from SunocaasMdook
Refinery.” (R. at B864) The Contribution Agreement further stated thi#ers of employment

would be made “at a base salary or base wage which is at least equal to that provigeocby S



or its Contributing Subsidiaries immediatelygsrto the Closing Date (unless otherwise mutually
agreed as to specific Refinery EmployeegR. at D-864)

In September 2012, Sunoco sold its Philadelphia RefineBE® (Doc. No. 12 at 3.)
On September 7, 2012, Plaintiffs were terminated by Sunoco. (Doc. No. 1 § 12.) Tédgam
Plaintiffs were hired by PES to work at the Philadelphia Refinery utigeerContribution
Agreement between Sunoco and PES. (Doc. No. 13 at 3.)

On October3, 2012, Martin Milz, counsel forPlaintiffs’ Union, wrote aletter to
Elizabeth Bilotta, Vice President of Labor and Employee Relations at Sunocat 25.) His

letterstated in relevant part:

Please recall that this office represents USW Locé@d1D It has been brought to

my attention that the members of the Marcus Hook Mobile Work Force (“MWF”)
who were sent to work in the Philadelphia refinery during the closure of the
Marcus Hook facility have not been provided information regarding their
severance benefits upon termination of their responsibilities to Sunoco Marcus
Hook. Upon receiving news that these individuals would be hired by the new
Carlisle Group venture in Philadelphia, | solicited Sunoco’s position on the
availability of severance or continuing pension credits through its counsel, Dan
Johns. Mr. Johns informmee that he has received no response to his inquiries to
the Company.

(R. at D25.)

Daniel Johns, Sunoco’s outside labor counsel, responded to the October 3 letter on

October 12, 2012. The letter stated, in pertipamt:

As an initial matter, thesemployeesare not entitled to severance because they
never losttheir jobs. Indeed, as | am sure you know, these engaeyhave been
offered full timeemploymenton an ongoing basis at tiihiladelphiaRefinery

and did not experience any break in employment as the result of the idling of the
main processinginits at the Marcus Hook Refinery. . [T]he Marcus Hook
effects [sic] settlement agreement clearly states that the Mobile Work Force
employees are only entitled to severance after being given notice aiff 1&g

these employees have not been laid off and have never been given such notice,
they are not entitled tseverance beneditpursuant to that agreement.
Accordingly, based on the relevant agreements and bargaining history between
the parties on this issue, | see no basis for your assertion that it watetiteof



the parties to treat the Mobile Wofkorce employees better than every other
group of USW employees from Marcus Hook or Philadelphia. Please give me a
call if you would like to discuss these issues further.
(R. at D27-28.)
On October 22, 201 Plaintiffs fileda claim for severance befits under the Plan. (Doc.
No. 1 § 16.) They contend that they were involuntarily terminated by Sunoco because Sunoco
idled the main processing units at its Marcus Hook Refinieryfi(12), even though they were
immediately transferred to the PhiladekpHRefinery as part of the Contribution Agreement
between Sunoco and PES. Because of their termination from the Marcus Hook Refinery,
Plaintiffs allege that they are due severance benefits under the terms @irthdd?)
Vincent Brigandi, as Plan Administrator, denied the claim. (Doc. N&, Exs. D, F.)
In a letter dated January 22, 208 Plan Administratoexplained his decision:
Although the members of the MWF did terminate employment with Sunoco on
September 7, 2012, such termination omgcurred because of Sunoco’s
contribution of the assets of the Philadelphia Refinery to a joint venture with
Philadelphia Energy Solutions (PES) for which PES is responsible for the
operations of the Philadelphia Refinery. Members of the MWF were not
teminated from employment in connection with the idling of the Marcus Hook
Refinery and therefore, they are not entitled to severance benefits unékarh
(R. at BD8.) Thus,the Plan Administrator determined that Plaintiffs did not meet the eligibility
criteria set forth in the severance plan because they were not terminated in conmgltibe
idling of the Marcus Hook Refinery. The Plan Administrator explained, howthadreven if
Plaintiffs had satisfed that threshold requirementtey would still be ineligible for benefits
because they did not “refuse to accept, whether with Sunoco or any of itseatfdiapanies,
assignment to an equivalent position or a changeoik location, provided that, for neexempt

employees, a change in work location does not increase the commute froncuttiemt

residence to their new work location by @ast 35 miles.” (R. atD.) Although this provision



does not apply to emploge who were “transferreid a position at the Company’s Philadelphia
Refinery for a limited period of time,” the Plan Administratooted that the employees’
assignment became permanent upon the signing of the MORL at( D9.) The Plan
Administrator steed thatthe employee$elected to continue their employment with Sunoco at
the Philadelphia Refinery, which allowed them to receive the same benefits as emmploy
Local 131 when PES began operating the Philadelphia Refinery, including remainingyethplo
at the Refinery after the closing date.” (R. at@)

On December 5, 2013, after exhausting their administrative remedies, Riditadf a
Complaint in this Court seeking judicial review of the Plan Administratdesision denying
their request for benefits. (Doc. No. 1.) On March 17, 2014, Defendant filed an Answer to the
Complaint. (Doc. No. 6.) On May 1, 2014, followingpeetrial conference with counsel for
parties the Court ordered the parties to file briefs on the standard of review under ERISA and
whether the Court should permit discovery outsideAteinistrativeRecord. (Doc. No. 10.)
On June 20, 2014, after the parties had filed their briefs, the Court held a hearing. (Doc. No. 18.)
On August 6, 2014, pursuant to the Court’s instruction dutreghearing, Defendant filed a
Memorandum of Law in Support of the Delegation of Discretionary Authority to Plan
Administrator Vincent Brigandi. (Doc. No. 19.) On April 23, 2015, the Court issued an ©@pinio
ordering that the parties may conduct fact discovery only oRl#meAdministrator’'s conflict of
interest, and that the arbitrary and capricious standard of review applies iasthis(®oc. Nos.
20, 21.)

On September 29, 2015, the parties filed cross Motions for Summary Judgment (Doc.
Nos. 27, 29), as well as Statements of Undisputed Facts (Doc. Nos.-23, @5 October 14,

2015, Defendant filed a Motion to Strike certain exhibits filed with Plaintifigition for



Summary Judgment. (Doc. No. 30.) Responses were filed to all Motions. (Doc. Nos. 31-33, 35-
38.)
1. STANDARD OF REVIEW

A. Summary Judgment

Granting summary judgment is an extraordinary remedy. Summary judgment is
appropriate “if the movant showsat there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). In mgdhlsn
decision, the Court must determine whether “the pleadings, depositions, answers to
interrogatores, admissions, and affidavits show there is no genuine issue of maté¢Radaoat

the moving party is entitled to judgment as a matter of lawavata v. Seideb11 F. App’x 155,

158 (3d Cir. 2013) (quoting Azur v. Chase Bank, USA, Nat'| Ass’'n,e@d 212, 216 (3d Cir.
2010) (quotation omitted)).
A disputed issue is “genuine” only if there is a sufficient evidentiary basis achvehi

reasonable jury could find for the nomoving party. _Kaucher v. Cty. of Bucks, 455 F.3d 418,

423 (3d Cir. 2006Jciting Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)). For a

fact to be considered “material,” it “must have the potential to alter the outcbthe oase.”
Favata 511 F. App’x at 158. Once the proponent of summary judgment “points denee
demonstrating no issue of material fact exists, themowing party has the duty to set forth
specific facts showing that a genuine issue of material fact exists and thabaaigle factfinder
could rule in its favor.”1d. (quotingAzur, 601 F.3d at 216 (internal quotation marks omitted)).

In deciding a motion for summary judgment, “[tlhe evidence of the nonmovant is to be
believed, and all justifiable inferences are to be drawn in his faudr.{quotingChambers ex

rel. Chambers v. Sch. Dist. of Phild. of Educ., 587 F.3d 176, 181 (3d Cir. 2009) (quotation

omitted)). The Court’s task is not to resolve disputed issues of fact, but to deterneitiemw
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there exist any factual issues to be trigchderson 477 U.S. at 24249. Whenever a fagal
issue arises which cannot be resolved without a credibility determinations atafe the Court
must credit the nemoving party’s evidence over that presented by the moving plaktat 255.
If there is no factual issue, and if only one reasonable conclusion could aris¢h&aecord
regarding the potential outcome under the governing law, summary judgmenberasarded
in favor of the moving partyld. at 250.

“The same standards and burdens apply on-crnmg®ons for summary judgmentAllah
V. Ricci, 532 F. App’x 48, 50 (3d Cir. 2013)“If review of [the] crossmotions reveals no
genuine issue of material fact, then judgment may be entered in favor pdrtigedeserving of

judgment in light of the law and undisputed facts.” Transguard Ins. Co. of Am., Inc. v. Hinchey

464 F.Supp.2d 425, 430 (M.D. Pa. 2006) (citing Iberia Foods Corp. v. Roh&® F.3d 298,

302 (3d Cir. 1998)).

B. ERISA Arbitrary and Capricious Standard

In an Opinion and Order dated April 23, 2015, this Coeld lthat the “arbitrary and

capricious” standardf reviewwould apply to the eim in this caseFelker v. USW Local 10-

901, No. CIV. A. 13-7101, 2015 WL 1867910, at *1 (E.D. Pa. Apr. 23, 2015).

Under the arbitrary and capricious standdal,court must uphold an administrator's
interpretation of a plan, even if it disagrees with it, so long as ‘the admioistraterpretation
is rationally related to a valid plan purpose and is not contrary to the plairagengf the plan.”

Abramowicz v Rohm & Haas Co., No. CIVA. 00-4645, 2001 WL 1346404, at *6 (E.D. Pa.

Oct. 30, 2001) (quoting Dewitt v. PerAbel Directory Co,. 106 F.3d 514, 520 (3d CilL997)).

Thus, acourt may overturn an administrator’s decision only if it is “without reasomppusted

by substantial evidence or erroneous as a matter of IMiller v. Am. Airlines, Inc, 632 F.3d

837, 845 (3d Cir. 2011) (citation and internal quotation marks omitted). This deferengal revi
11



“promotes efficiency by encouraging resolution of benefits disputes throughnahte

administrative proceedings rather than costly litigatio@dnkright v. Frommert, 559 U.S. 506,

517 (2010). A decision is supported by substantial evidence if “there is sufficient evideace

reasonable person to agree with the decision.” Herbeiti@.Fn. Servs. Grp., IncNo. CV 14

04600, 2016 WL 465107, at *8 (E.D. Pa. Feb. 8, 2016) (quoting Courson v. Bert Bell NFL

Player Ret. Plar?14 F.3d 136, 142 (3d Cir. 2000)

V. ANALYSIS

In their Motion for Summaryudgment Plaintiffs first argue that the evidence that the
Court may consider extend§ar beyond the documents in the Administrative Recoroc.
No. 271 at 7.) In doing so, they contend that in addition to the Administrative Record submitted
by Defendant, the Court should also consider a binder of documents submitted to the Court by
Plaintiffs. (d. at 8.) Next, Plaintiffs argue that under the “arbitrary and capricious” starafard
review, there is a high probability that a conflict of intereBuencedthe benefits decision to the
detriment of Plaintiffs. Finally, Plaintiffs aver that the decision to deny aeuerbenefits to
Plaintiffs was arbitrary and capricious.

Defendant argues that Plaintiffs’ claim for severance benefits undé&lahahould be
dismissed because Defendant’'s denial of the claim was reasonable. Detdadanthat the
Plan Administrator alone made the decision to deny benefits, as well as thend&xisphold
the denial of benefits on appeal, ancbaflict of interest did not affect these decisions.

A. Consideration of EvidenceBeyondthe Administrative Record

As this Court has already ruled will not consider exhibits filed by Plaintgfthat are
outside theAdministrativeRecord andhot relatedto the conflict of interest issueSeeFelker,
2015 WL 1867910, at A (“For thereasons stated above, the arbitrary and capricious standard

of review will be used in this case, and Plaintiffs will be permitted to conduct limitedveis
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into the PlanAdministrator’'s conflict of interest.})see alsoSivalingam v. Unum Provident

Corp., 735 F. Supp. 2d 189, 196 (E.D. Pa. 2010) (additional discovery “must be circumscribed so
as to preserve ERISA’s goal of providing an inexpensive and expeditious meas®loing

benefit disputes.”); Dandridge v. Raytheon Co., Civ. No4083, 2010 WL 376598, at *4

(D.N.J. Jan. 26, 2010) (“Thus, discovery beyond the administrative record is permissitole
discovery is directed toward uncovering the extent to which a structurflictoacord has
morphed into an actual conflict that could haveueficed the administrator's discretionary

decision.”); O'Sullivan v. Metro. Life Ins. Co., 114 F. Supp. 2d 303, 309 (D.N.J. 2000) (“If

district courts permitted claimants to present additional evidence in reviewingfitben
determinations, the administrasoreview of claims [would] be circumvented.”).

The Court has alreadyestablishedthat it will not consider evidence beyond the
Administrative Record that purports to contradict the findings of the Plan Administrator.
Therefore, outside evidence usedctmtradict facts will bestricken and only outside evidence
relating to the conflict of interest will be considered. It follows thatCourt will not consider
any factual averments in Plaintiffs’ Statement of Undisputed EBcis. No. 28)eferring o the
stricken exhibits.

In Metropolitan Life Insuranc&€€ompanyv. Glenn, the Supreme Court of the United

Statesstated that if “a benefit plan gives discretion to an administrator or fiduciboy isv

2 Plaintiffs contend that, under the arbitrary and capricious standard of rethevevidence that
the Court may consider extends far beyond the documentStinaco has designated as the
‘Administrative Record” (Doc. No. 271 at 7.) Plaintiffs assert that the Court may consider
all information “known to the lan Administrator” at the time of his decision, and urge the
Court to follow a Fourth Circuit case that considered information acquired by wseplof the
corporation as well as books and records of the corporagidnat 9 (citingHelton v. AT&T,
Inc., 709 F.3d 343 ¢ Cir. 2013).) The Court declines to followelton Instead, it will
consider “the record made before the plan administraasniellas any evidence related to the
allegedconflict of interest.SeeKosiba v. Merck & Co., 384 F.3d 58, 67 (3d Cir. 2004).

13




operating under a conflict of interest, that conflict must be weighed asoa ilacdetermining

whether there is an abuse of discretion.” 554 U.S. 105, 111 (2008) (qtotstpne Tire &

Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989)). The Court atetiuhat “the significance of

the conflict of interest factor will depend upon the circumstances of theypartcase.” Id. at
106. The Court elaborated as follows:

[A conflict] should prove more important (perhaps of great importance) where
circumstances suggest a higher likelihood that it affected the benefitiodgecis
including, but not limited to, cases where an insurance company administrator has
a history of biased claims administration. It should prove less important fjperha

to the vanishing point) where the administrator has taken active steps to reduce
potential bias and to promote accuracy, for example, by walling off claims
administrators from those inested in firm finances, or by imposing management
checks that penalize inaccurate decisionmaking irrespective of whom the
inaccuracy benefits.

Id. at 117.

In Howley v. Mellon Financial Corporation, the Third Circexplaine:

.. .A court may certairyl “consider evidence of potential biases and conflicts of
interest that is not found in the administrator’'s recordd’; see alsaBurke v.
Pitney Bowes Inc. Londerm Disability Plan 544 F.3d 1016, 1028 (9th Cir.
2008) (“[T]he district court may consider evidence outside the administrative
record to decide the nature, extent, and effect on the decmking process of

any conflict of interest.” (internal quotation marks omitted)). The necefsity
this exception is obvious. A plan participant mayumaware of information
relating to an administrator’s conflict until well after the administrative process
has ended, and a conflicted administrator, especially one whose decaiomng

has been affected by that conflict, is not at all likely to voluritest information.

To allow an administrator the benefit of a conflict merely because it managed to
successfully keep that conflict hidden during the administrative process would be
absurd.

Although we adopted this exception prior to the Supreme Codetssion in
Glenn it remains equally appropriate aft&enn Glenn directs a court to
consider a conflict of interest as a factor in its analysis, and to afford that fact
greater importance, perhaps determinative importance, where the evidence
suggets a greater likelihood that it affected the decision to deny benefits. 128 S.
Ct. at 2351. For this legal standard to be meaningful, courts plainly must be
willing to consider evidence relative to “the nature, extent, and effect on the

14



decisionmaking process of any conflict of interest” revealed during the litigation
process._Burke, 544 F.3d at 1028.

625 F.3d 788, 793-94 (3d Cir. 2013).

Plaintiffs in this case have submitted hundreds of documents to supplement the
Administrative Record. Plaintiffargue that these documents are properly before the Court both
under an arbitrary and capricious standard of review (Doc. Na. &7814), and to show that
the Plan Administrator operated under a conflict of inteidstaf 1430). As noted, the Court
will only consider these documeritsthe extent they relate “the nature, extent, and effect on
the decisiommaking process of any conflict of interesttiowley, 625 F.3d at 7984 (quoting
Burke, 544 F.3d at 1028).

Certain documents submitted by Ptéfs relateto whether the Plan Administrator made
the right decision, rather than whether the Plan Administrator operated under iat cdnfl
interest. These documents will not be considered. The exhibits that the Court candisides
the Administréive Record, and therefore inadmissible under the arbitrary and capricious
standard, are Plaintiffs’ Exhibits 6, 7, 8,&hd 10(notes from effects bargaining meetingts)
and 13 (emails from Philadelphia Refinery to Plaintiffs15 (the Termination Ageement
between Sunoco and the Unipahd69, 70, and 7{Verified Statements of James Savage, Paul
Felker, and William Dunbar).These exhibits will be disregarded because ttmystitutean

improper attempt to supplement tAéministrativeRecord® SeeFinlay v. Beam Glob. Spirits

3 While portions of the Verified Statements of Paul Felker and William DunbsriRI 70, 71)
relate to the issue of conflict of interest, they contain both hearsay asadyheathin hearsay.
Hearsay is an oudf-court statement presented for the truth of the matter asserted. Fed. R.
Evid. 801. Affidavits containing inadmissibleedrsay are improper under Federal Rule of
Civil Procedure 56.SeeFed. R. Civ. P. 56 (“An affidavit or declaration used to support or
oppose a motion must be made on personal knowledge, set out facts that would be admissible
in evidence, and show that tlafiant or declarant is competent to testify on the matters
stated.”); Keating v. Bucks Cty. Water & Sewer AutiNo. CIV. A. 991584, 2000 WL
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& Wine, Inc., 872 F. Supp. 2d 730, 734 (N.D. Ill. 2012) (“But evidence beyond the

administrative record that purports to contradict the findings othe plan administrator is not
considered. Accordingly, Finlay's statements of additional fact using outsidenegi to
contradict facts are disregarded; but those relating to the conflicteséshtare considered.”);

Rust v. Elec. Workers Local No. 26 Pension Trust Fund, No.-GM{00029, 2011 WL

4565501, at *23 (W.D. Va. Sept. 29, 2011) (“The . . . affidavit improperly recites alleged
documents that were not timely disclosed by Defendants; constitutes an imatiepept to
supplement the administrative record; and includes inadmissible hearsay asaly hedinin
hearsay.).

Despite having helthat it will only consider documents relating to the conflict of interest
issue,the Courthas considered the majority of the J®plementaéxhibits filed by Plaintiff
including deposition testimony of the Plan Administrator anthils revealingthe review
process of the claim denial lettefSeePls. Exs. 72, 16-67.)

B. The Plan Administrator’s Conflict of Interest

Plaintiffs allege that the Plan Administrator had a conflict of intexbéth affected his

decision because Sunoco’s outside anldduse labor counsel were the “actual decision makers”

1888770, at *3 (E.D. Pa. Dec. 29, 2000) (“Portions of affidavits containing inadmissible
hearsay should also ldisregarded.”);Bowdoin v. Oriel, No. CIV. A. 986539, 2000 WL
134800, at *3 (E.D. Pa. Jan. 28, 2000) (“we are to disregard statements in affidavits which are
not based on personal knowledge or those portions that contain inadmissible hearbay”).
Statements offered here refer to various statements by others that are offafeglrfouth. As

such, those portions of the Statements are improper. MorebeeBtatements are otherwise
improper because they purport to contradict the findings of theAelieamistrator.

Similarly, the lengthy notes of bargaining meetings.(Ek. 610) are relevant to show that the
Plan Administrator reached the wrong decision, not that he operated under a conflict of
interest, and therefore will not be considerédirthermorethe Plan states, “The terms of the
Plan control over any other Company policies or any other supporting documentation.” (R. at
D-38.)
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andthe benefits claim and appeal were “evaluated solely from the interest afcSun@®oc.
No. 271 at 20.) Defendant counterthat, though the Plan Administrator consulted others, the
decision to deny benefits was his own. (Doc. No. 33 at 13.) As previously Gidedrequires
courts to consider conflict of interest as one factor in the reasonableaésssaand “afford it
greater importance where there is a likelihood that it affected the deniahefits.” Feeko v.

Pfizer, Inc, No. CIV. A. 114296, 2014 WL 6473265, at *5 (E.D. Pa. Nov. 18, 20a#f)d, No.

14-4752, 2016 WL 66535 (3d Cir. Jan. 6, 2016).
There are twdypes of conflics of interestin ERISA casesstructural and procedural.

Sivalingam v. Unum Provident Corp., 735 F. Supp. 2d 189, 195 (E.D. Pa. 2010). “[S]tructural

conflicts’ relate to financial incentives inherent in a plan’s design, asicihere the same entity
both funds and administers the benefits plaid? Defendant in this case has conceded that a
structural conflict of interésexists because Sunoco both funded and administered the Plan.
However, it notes that a structural conflict ofeirgst “does not alter the standard of review for
evaluating [the] decision to deny [Plaintiffs’] benefits.” (Doc. No. 33 at 8 (qgdEstate of

Schwing v. Lilly Health Plan562 F.3d 522, 525 (3d Cir. 2009).)

“A ‘procedural’ conflict focuses on how thedministrator treated a particular claimant

and may arise from caspecific factors and irregularities.”Atkins v. UPMC Healthcare

Benefits Civ. No. 13520, 2013 WL 6587170, at *3 (W.D. Pa. Dec. 16, 2013). Evidence of
procedural conflicimay include: “(1) reversal of position without additional medical evidence;
(2) seltserving selectivity in the use and interpretation of physicians’ rep@itsligregarding
staff recommendations that benefits be awarded; and (4) requesting a medicahtaamhen

all of the evidence indicates disabilityMullica v. Minn. Life Ins. Co., Civ. No. 14034, 2013

WL 5429295, at *2 (E.D. Pa. Sept. 27, 2013) (citation and internal quotation marks omitted).
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Although the instant case does not involve medical evidence, the poiMsllioa provide
guidance on what mayastitute a procedural conflict.

Plaintiffs make several arguments urging the Court to find that a confliciterest
improperly influenced the Plan Administrator’s decision to deny bendfitst, Plaintiffs argue
that Sunoco’s claim review structure “maximized the structural confliattefast.” (Doc. No.
27-1 at 18.) Plaintiffs claim that the structural conflict affected the benefits decision keEcaus
Sunoco is the Plan Administratoreverance benefits would have been paid out of Sunoco’s
assets; there was no trust fund associated with the Plan to pay benefits; tAerRiaistrator
was tasked with adjudicating both the initial claim and the appeal; and Sunoco’s potentia
liability in this case was estimated at $2,000,004. at 18.) In respons®efendantavers that
“[i]t is both common and proper under ERISA for a Plan Administrator to wear ‘two "hats.’
(Doc. No. 33 at 9.)

It is not impropernder ERISA forone person to act both as an official of a company and

as a plan administratorSeePayonk v. HMW Indus., Inc., 883 F.2d 221, 225 (3d Cir. 1989)

(“when employers wear ‘two hats’ as employers and as administrators . .asthaye fiduciary
status only when and to the extent that they function in their capacity as plan adtonsishot

when they conduct business that is not regulated by ERISA. e Wilmington Trust Corp.

ERISA Litig., 943 F. Supp. 2d 478, 492 (D. Del. 20{3)nder ERISA, a fiduciay may wear
two hats; specifically, the statute allows officers and employees of a cgnmpaserve as
fiduciaries of the company's ERISA plans.”).
Here, Brigandi understood that his role as Plan Administrator was that of efiduét
his depositionhe was asked whether he understood that, as a fiduciary, part of his obligation

when adjudicating claims and appeals was to “act solely in the interest wipaats and
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beneficiaries.” (. Ex. 72 at 35.) The Plan Administrator responded that he understood his role
as a fiduciary While it is true that any claims would have been paid from Sunoco’s asseds, ther
is no evidence that thelan Administratomvas unable to act in the interest of participants and
beneficiaries in his role as Plan Administratand in fact he testified that he did. For this
reasonjt cannot be said thahe structural conflichegatively affectedhe Plan Administrator’s
fiduciary decisionmakingin this case

Second, Plaintiffs assert that Sunoco “did not put in pdagesafeguards against biased
outcomes to counter the structural conflict of interest.” (Doc. Nel 2f 19 (emphasim
original).) Specifically, Plaintiffs criticize Sunoco’s decision to delegate review oirttial
claim and the appeal to the saperson. Id. at 20.) Defendantespondghat ERISA does not
require a company to have two different review bodies for a severance ¢Ron. No. 33 at
17.)

Under ERISA, an employee benefit plan must “establish and maintain a procedure by
which a clamant shall have a reasonable opportunity to appeal an adverse benefit detamminati
to an appropriate named fiduciary of the plan, and under which there will be a full and fair
review of the claim and the adverse benefit determination.” 29 C.F.R. § @380.5As part of
the “full and fair review of an adverse decisiog plan mustprovide claimants(l) “the
opportunity to submit written comments, documents, records, and other information r&ating t
the claim for benefits (2) “reasonable access tqydacopies of, all documents, records, and
other information relevant to ¢hclaimant's claim for benefits”; and (3a review that takes into

account all comments, documents, records, and other information submitted by thentclaim
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relating to the claimwithout regard to whether such information was submitted or considered in
the initial benefit determinatiot. Id.

The Plan Administrator explained the process by which he carhes ttecision at his
deposition:

[Plaintiffs’ counsel]: Now, were there aisafeguards in place within the structure
of Sunoco to assure that you were [acting solely in the interest of participdnts a
beneficiaries] since you also had any number of other-fidagiary
responsibilities to your employer?

[Plan Administrator] Can you give me an example of [a] safeguard?

[Plaintiffs’ counsel]: Honestly, not the way this plan was structure@nlitc |
mean, | have seen other plans where, for example, one person makes the initial
claims decision and then an appeal goes tcebonly else.

[Plan Administrator]: Okay.

[Plaintiffs’ counsel]: There could be any number of other examples. But the way
this plan is structured, I'm at a loss, that’'s why I’'m asking you the question.

[Plan Administrator]: So the way | would view a safeguard would be thauldv
review the claim, give it a lot of thought, do investigation into the merits of the
legal claim, seek assistance from a legal perspective, from those that are
responsible for providing legal guidance to the plan, and rie the decision

on my own based on all of the facts that | was able to gather.

[Plaintiffs’ counsel]: . . . what procedures or safeguards were in place te@ assur
that the appeal was going to be given a fresh look given that you'reatme s
persondeciding the appeal, decided the original claim?

[Plan Administrator]: So the way | can respond to that is I'm not sure traat | c
say that there’s a fresh look. But what does happen is when | get an appeal of my
ruling, | review it as if it's a new clem. And | go through the same facts and
review as | did on the first claim, talk to the people that were involved, and then
getlegal advice, legal guidanceoim the folks that are responsible for providing
legal guidance to the plan.

* As Defendant notes, ERISA does not require that decisioaseverance claim arzh appeal
be made bya differentperson ERISA only requireshat procedureto be followedin the
context of group health plan§ee29 C.F.R. § 2560.50B¢h).
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[Plaintiffs’ counsel]: Okay. And that's all there is? There are no other
procedures?

[Plan Administrator]: That is correct.

(Pls. Ex. 2 at 3640.) Given the Plan Administrator's testimomggarding the claims
procedure—ncluding that he gathered information and legali@el ultimately made a decision

on his own based on tHacts before him, and reviewed appealed rulings as if they were new
claims—the Court finds that the safeguards in place were consistent with the requirements of
ERISA.

Third, Plaintiffs argue thathe Plan Administrator did not make the decision to deny
benefits. Instead, they assert that Sunoco’s outside ahduse counsel were the “actual
decision makers” and that the claim and appeal were “evaluated solely fromtettestirof
Sunoco.” (Doc. No. 21 at 20.) Plaintiffs take issue with the fact that the Plan Administrator
consulted Daeel Johns,Sunoco’s outside labor counsel, who had written the Octthe2012
letterresponding tdhe letter fromcounsel for the Unian Therefore, according Plaintiffs, the
decision of the Plan Administrator wasally the decision of Daniel Johns and other lawyers
whom the Plan Administrator consulted in making his decision. Defendant responds that the
Plan Administrator was the sole decision maker, and he did not need the approval of any other
person. (Doc. No. 33 at 8.) Furthermore, Defendaaintainsthat “the Plan Administrator’s
consultations with others were appropriate and do not constitute an abdication of $imndeci
making role.” (d. at 11.)

Plaintiffs are correct that the Plan Administrator’s claim denial leftdanuary 22, 2013
includes the same arguments as Daniel Johns’s October 12, 2012 letter. Howsvent i

surprising that the Octobdr2, 2012 and January 22, 2018ters weresimilar, becausehey
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address the same questisagarding benefits In the October 22, 2012 claim letter, counsel for
Plaintiffs listed five portions of the October 12, 2012 letter of Daniel Johns, cogtesich
portion and listing reasons that Plaintiffs were entitled to bendftsat D-1-5.) Therefore, the
Januay 22, 2013 letter written by the Plan Administratorderstandablyaddressed the same
points as Daniel Johns’ October 12, 2012 letter.

Moreover, 8 noted above, the Plan Administrator stattllis deposition that though he
sought legal assistance frasthers the decision wasltimately his own. (Rl Ex. 72 at 3640.)
ERISA does not require that plan administrators consult independent counsel, and courts in the
Third Circuit haveconcluded that it is proper for plan administrators to consult couwnteh

the company. In Ashenbaugh v. Crucible Inc., 1975 SalariedeReintPlan the Third Circuit

stated:

To begin with, the plaintiffs take issue wifthe] fact that the Plan fiduciaries
referred to Colt's counsel for advice rather than hiring independent counsel. As
noted above, 29 U.S.C. 8§ 1108(c)(3) specifically allows officers and others
connected with the employer to serve as plan fiduciaries; given that Congress
clearly contemplated administration of ERISA plans by employers, we thihk tha
if it had intended to impose a requirement that plan administrators consult outside
counsel in the course of their administration, it would have made this intention
clear in the statute. Not only is such a requirement nowhere to be found in
ERISA, but plaintiffs can cite no caselaw to support their view that the fidwuiarie
here should have engaged independent counsel to aid them in interpretation and
administration othe Plan.

854 F.2d 1516, 15332 (3d Cir. 1988)see alsdEstate of Schwings62 F.3dat 526 (“We note

that ERISA fiduciaries are not required to engage independent counsel to aid in their

® Plaintiffs contend that the October 3, 2012 letter from counsel for the Union to Hiizabe
Bilotta wasthe claim letter in this case(Doc. No. 271 at 18.) However, the language of the
October 3, 2012 letter suggests otherwi3ée letter was addressed to the Vice President of
Labor and Employee Relations, not the Plan Administrator, and does not statésthaclaim
for benefits. In contrast, the October 22, 2012 letter isezddd to the Plan Administratomd
states, “The Union is submitting this claim for benefits on behalf of the membersMaticus
Hook Mobile Work Force . ..” (R. at D:) Thus, the October 3, 2012 letter cannot reasonably
be construed as a claim for benefits under ERISA.
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interpretation and administration of an ERISA plan.”). The cale law offered by Plaintiffs in
support of their argument that tfan Administrator should have retained his own attorney
instead of consulting attorneys retained by Sunoco is a case from the Westent &fi New

York. SeeGill v. Bausch & Lomb Spplemental Ret. Income Plan 1 F. Supp. 3d 72, 93

(W.D.N.Y.), aff'd, 594 F. App'x 696 (2d Cir. 2014)inding no fair and full review of plaintiff's
claims where the plan administrator “at best served as a ratdyap to its counsels’
interpretation ofthe Plan”). The Gill decision, however, appears to be inconsistent with the
Third Circuit’s decision in Ashenbaugh, which this Court is required to follow.

At his deposition, the Plan Administrati@stifiedthat he consulted Sunoco counsel “to
make sue that the language was tight” and that his decision was legally supportedEx(PR
at 95.) Hestatedthat he received commentary and edits from counsel through email and in
person. (Id. at 97.) The Plan Administratorevisedthe claim denial letter based on suggestions
from others as well as his ovaiterations (Id. at 97.) Thereview process is reflected in the
additional exhibits submitted to the Court by Plaintfff§SeePls. Ex. 22-42.) There is no
evidence that th@lan Administrator simply “rubbestamped” legal counsels’ interpretation of
the Plan, and his choice to consult counsel during the process of drafting a responsafts’ Plaint
letter was notnappropriate.

Fourth, Plaintiffs contend that the Plan Administrator ignored or withheld “intowsma

directly relevant but unhelpful to the arguments crafted to deny benefid@®¢. No. 271 at 29

® Twenty of the seventthree additional exhibits submitted by Plaintift®ntain emails
documenting the review by 4Hmouse and outside counsel for Sunoob the Plan
Administrator’s written claim decision. In the emails, the Plan Administrator agelsa
messages with counsel for Sunoco and attaches various drafts of the claim denias léte
edits are incorporated. @Ex. 2242.) As the Plan Admistrator testified at his deposition,
he also consulted others in person, but could not locate notes of those review sesssons. (Pl
Ex. 72 at 56-57.)
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(citing Mullica, 2013 WL 5429295, at *2 (“In the Third Circuit, evidence of a procedural conflict

includes . . . sel§erving selectivity in the use and interpretation of physicians'tsdjgdrgon v.

Lincoln Nat. Life Ins. Co., No. CIVA. 134731 FLW, 2013 WL 6054809, at *6 (D.N.J. Nov.

15, 2013) (procedural irregularities may include “failure to analyze alaet diagnoses”\ill,
1 F. Supp. 3&t91 (findingviolation of ERISA where relevant documents were not disclosed to
plaintiffs, and where there was evidence that the decision was predetermined).)

In response, Defendant asserts that Plaintiffs had three opportunities tib evidence
to the Plan Administrator for consideration, and tifidhere is no requirement that an ERISA
administrator faced with anssue of who is to be believed must conduct an independent

investigation into the veracity of each accoun{Doc. No. 33 at 7 (citing Estate of Schwing

562 F.3dat 527)) According to Defendant, Plaintiff could hasebmitted additional evidence
alongwith eitherthe October 3, 2012 Union letter to Sunotmg October 22, 2012 initial claim
letter,or the March 13, 201&ppeal letter.(Id.)

The Administrative Record in this case may only be supplemented with evideneatele
to a conflict of interestand this Court has noted that it will not consider evidence such as
bargaining notes because they do not relate to a conflict of interest. There is atoimdieat
the Plan Administrator withheld evidence in this ¢aee that he lacked the necessary
information to decide the claim.

Finally, Plaintiffs assert thathe decision to deny benefits was “based entirely on
[Sunoco’s] own interests.” (Doc. No. -27at31.) Plaintiffs quote the following passage from
Howley, arguingthat this case preseritsvery similar situation”

Here, the extraecord evidence considered by the district court was certainly

relevant to assessing the extent of MFC's conflict of interest, and bgroérthe

effect of that conflict on its decisiemaking process. This evidence shows that
while MFC was negotiating ACS's continued employment of Buck employees
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under terms that seemingly mirrored the requirements of the sale of business
exception, its subsidiary was helping ACS plan the immediate termination of 100
of those employees. This arrangement would have financially benefitted MFC i
two ways. First, it allowed MFC to avoid paying Displacement Program benefit
to 100 Buck employees by making it appear that their employment would
continue uninterrupted at ACS. Second, it made the acquisition of Buck more
appealing to ACS, because ACS knew that it could immediately slash costs by
eliminating 100 of the employees it had agreed to employ. The existence of such a
scheme—-seemingly perfectly orchestrated to ensure that MFC would not have to
pay, directly or indirectly, the cost of certain promised benefits surely
evidence that a reasonable ffinder could deem relevant to whether MFC's
conflict of interest affected its decision to deny Howley's claim.

Howley, 625 F.3cat 794.
Howley is distinguislablefrom this caseand does not “give plaintiffsarte blanche to

seek conflict of interest discovery beyond the Administrative Record.” Irgon v. hiridat.

Life Ins. Co., No. CIV.A. 13731 FLW, 2013 WL 6054809, at *5 (D.N.J. Nov. 15, 2013)
(“Instead the Third Circuit inHowley simply rejected a categorical bar from consideration of
evidence outside of the record.”Jn Howley, a former employee sued his employer’'s parent
corporation,allegingthathe was denied benefits under the parent corporatgaverance plan
625 F.3d at 791. For years, Howley had workedBuck, a subsidiary of Mellon Financial
Corporation (“MFC”). Id. MFC then sold Buck to Affiliated Goputer Systems, Inc. (“ACS”).
Id. at 790. The severance benefit plan at issueHowley was intended to help “displaced
employees ‘bridge the gap’ between periods of employment or retiréncente.” Id. A “sale

of busines®xceptiori to the plan madanemployeeneligible for beneits if he wasterminated
pursuantto the sale of a subsidiary by MFC to another compa@ay provided comparable
employment to the employedd. Howley was terminated by Buck and reemployed by ACS
when MFC sold Buck to ACSHowever, he was terminated AZS the next day. Hislaim for
benefits under ERISA was denied because the plan administrator found that the afonexhent

exception applied. Id. Because Howley's new employmemtith ACS “initially” was
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comparable to his previous employment by Buthkat is, before he was terminated by AES
he was not eligible for benefits under MFC’s plaid. at 796. The district court granted
summary judgment in Howley's favor, and thieird Circuit affirmed. 1d. at 798.

In its opinion affirming the decision of the district couhte Third Circuit noted that it
wasuncontested that Buck “colluded with ACS to plan Howley’'s termination in advance of the
sale” of Buck to ACS.Id. at 794. The couffurther stated, “the sale of business exception exists
becauseemployeesprovided comparable employment by a buyer have no gap in employment
that they need to bridge. This is plainly not true, however, when the employmewlepra/de
minimis.” Id. at 796.

In this case, there is no eviderdecollusionto plan Plaintiffs’ terminationlet alone any
evidencehatPlaintiffs were terminatedy PES. Instead Plaintiffs werehired byPES and given
the same or better pay and benef({SeeR. at B3 (“. . . following their termination by Sunoco
Marcus Hook on September 7, they were hired without a period of unemployment by
Philadelphia Energy Solutions”R. at D624 (‘{PES] agrees to hire maintenance employees
from the Marcus Hook mobile workforce who have been working temporarily at tlael€lphia
Refineries’); R. at D864 (stating that offers of employment would be made “at a base salary or
base wage which is at least equal to that provided by Sunoco or its Contributing Subsidiarie
immediately prior to the Closing Datey). Therefore, the employment offered to Plaintiffs by
PES was not de minimisFor these reasongiowley is not analogousand does not support
Plaintiffs’ contention that the decision to deny Plaintiffs’ claim was baekdyson Sunoco’s
interests. As wilbe discussed more thoroughly below, the decision to deny benefits was based
primarily on the text of the Plan itself, arddid not produce the same unjust result as the plan

administrator’s decision iHowley.
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Moreover, none of the factors cited Mullica apply here: there is no evidence that the
Plan Administrator reversed his position without additional evidence, selectEthewiin a self
serving manner, disregarded recommendations of others, or requested additionalsanneces
evidence. SeeMullica 2013 WL 5429295, at *Pevidence of procedural conflict includes: “(1)
reversal of position without additional medical evidence; (2)s&aWing selectivity in the use
and interpretation of physicians’ reports; (3) disregarding staff recommamsifat benefits be
awarded; and (4) requesting a medical examination when all of the evidence indicates
disability.”).

C. Review of thePlan Administrator’'s Decision

Plaintiffs argue that the decision to deny them benefits was arbitrary andiczap
Defendantmaintainsthat the decision was reasonable. Under the arbitrary and capricious
standard of review, “a plan administrator's interpretation of a plan may bebddtomly if it is
without reason, unsupported by substantial evidence or erroneous as a matter @davedn

v. Bert Bell NFL Player Ret. Plar214 F.3d 136, 142 (3d Cir. 2000) (quotations omitted). The

arbitrary and capricious standard is “hightieferential,” and the decision of the plan
administrator should be upheld if “there is sufficient evidence for a reasonabtm je agree
with the decision.” Id. (quotation omitted).The Court finds that the denial of Plaintiffs’ claim
was reasonabl®r two reasons. First, the conflict of inter@stthis casas not determinative.

Second, the language of the Plan unambiguously does not provide for severance’benefits.

" In this case, the Plan Administrator considered the Plan, the Contribution Agre¢heent
SettlementAgreement, the Memorandum of Understanding Agreement, and information
gathered from conversations withersonswho had firsthand knowledge of the events
underlying Plaintiffs’ claim, as well as information submitted by Plaintiffs. (Dbox 291 at
9)
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The Third Circuit recently affirmed a decision finding that a denial oérsecebenefits

under ERISA was not arbitrary or capricious. _In Feeko v. Pfizer, Inc., plaappiéllants sued

their formeremployerfor severance benefitdNo. 144752, 2016 WL 66535, at *1 (3d Cir. Jan.
6, 2016). Plaintiffs werelongtime employees oiWyeth, and also did work for Benchmar,
company that provided credit services to Wydth.at *2. The severance plan at issueéeeeko
was created in anticipation of a corporate takeover of Wyeth by Pfizgmovided that if an
employee was terminated within two yeark a “change in control” othe employer the

employee would be entitled to certain beneffgeko v. Pfizer, Inc., No. CN\A. 11-4296, 2014

WL 6473265, at *1 (E.D. Pa. Nov. 18, 2014jf'd, No. 144752, 2016 WL 66535 (3d Cir. Jan.

6, 2016). An employee was entdll to benefits unless he was transferred to a “successor
company of the Company.ld. The intent of the plan was to “provide certain employees . . .
with benefits that will assist them with their transition during and foligwa Change in
Control.” Id.

The district court, in ruling on cross motions for summary judgment, upheld Pfizer's
determination that plaintdappellants were not entitled to severance benefits. In doing so, it
analyzed the edict of a conflict of interst on the plaadministratols decision to deny benefits.
The plan administratoin Feekowas a committee of five senimvel Pfizer employees. The
district court found that the committee members operated under a conflict resinbecause
three of he five members “had participated in drafting contract language that movetiffglain
from Pfizer's payroll without exposing Pfizer to financial liability for semee benefits” and
thereforethey “had significant incentive to have their interpretationtbé Severance Plan
upheld.” Id. at *6. Despite this‘troubling” conflict of interest, the court upheld the plan

administrator’s decision to deny benefitd. at *9.
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In this case, the conflict of interest meither troubling nodeterminative. The Plan
Administrator testified that he alone made the decision to deny Plaintiffs’ claimverasee
benefits. When asked whether his decision had to be approved by anyenm e¢fgs case or
regardingany other claim for benefitsthe Plan Administrator answered thadid not. (P$.
Ex. 72 at 31.)

Moreover, t was not impropefor the Plan Administrataio wear “two hats” and serve as

both thePlan Administrator under ERISA and a Sunaafficial. Seeln re Wilmington Trust

Corp.ERISA Litig., 943 F. Supp. 2d 478, 492 (D. Del. 20f3)nder ERISA, a fiduciary may

wear two hats; specifically, the statute allows officers and employees ofioprio serve as
fiduciaries of the company's ERISA plans.”). Nor was it inappropriate for tlaa Pl
Administrator to consult counsel in making his decisibittimately, “[a]lthough conflicts play a
role in determining the reasonableness of the denial of benefits, the ultimstiermiewhether
the Committee's interpretation of the Plan itself was reasonabéekq 2016 WL 66535, at *4.
For resons stated more thoroughly in the previous Section, the conflict of intetbs casas
not determinative.

Next, considering the written terms of the Plan,n‘{dssessing whether benefits are due,
the language of the Severance Plan itself is paramotigekg 2014 WL 6473265, at *6see

alsoIn re UNISYS Corp., 58 F.3d 896, 902 (3d Cir. 1995) (“The written terms of the plan

documents control”). The Third Circuit has set forth five factors for courts to comnsiun
assessing the reasonableness jpian administrator’s interpretation:

(1) whether the interpretation is consistent with the goals of the Plan; (2)exhet

it renders any language in the Plan meaningless or internally inconsistent; (3)
whether it conflicts with the substantive or proaed requirements of the ERISA
statute; (4) whether the [relevant entities have] interpreted the provisissua
consistently; and (5) whether the interpretation is contrary to the clepralge of

the Plan.
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Howley, 625 F.3dat 795 (citing Moenchv. Robertson, 62 F.3d 553, 566 (3d Cir. 1995)).

Here, the Plan Administrator’'s decision was consistent with the goals ofahe Phe
Planwas “intended to alleviate financial hardships which may be experienced by eegluly
the Company whose employment was terminated in connection with the Compléing'®1 the
main processing units at its Marcus Hook Refinery.R. @t D30) Plaintiffs were not
terminated in connection with Sunoco’s idling of the main processing units at the Nboolis
Refinery, but rather as a result of the creation of PES and the signing of the MQkkerrRore,
Plaintiffs’ transition to PES was smooth and theyd diot experience any period of
unemployment. Given that the Plan was intended to “alleviate financial hardshipd?lan
Administrator’s decision was consistent with the goals of Plan.

Likewise, the four remaining factordisted in Howley do not suggest that the Plan
Administrator’s decision was arbitrary or capriciou$he Plan Administrator’s decision that
Plaintiffs were not entitled to severance benefits because they weremmioited in connection
with the idling of the Marcus Hook Refinery’s main processing units, and that tpeyienced
no break in employment, would not render any other portion of the Plan meaningless or
inconsistent. Nor is there any evidence that the Plan Administrator’s intégpretanflicts with
ERISA’s requirenents. There is no indication th#te Plan Administratoinas failed to interpret
the Planconsistently. Instead, as the Plan Administrator noted imappeal denialetter, “no
similarity situated employee received severance benefits in connection Suittoco’s
contribution of the assets of the Philadelphia Refinery or PES, as all Sunoco/egspietho
became employees of PES as a result of the terms of the Contribution Agreemeptavided

with the same or better salary or wages.” (R.-450)
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Findly, and most importantly, the Plan Administrator’'s interpretation is consistémt w

the plain language of the PlaigeeWeiss v. Prudential Ins. Co. of Am., 497 F. Supp. 2d 606,

610 (“The Third Circuit . . . has outlined several factors for courts to consider in detgmi
whether an interpretation of a plan is reasonable . . . the most impddanchfactor is the
fifth factor: the clear, plain language of the Plan”) (quotMaench 62 F.3dat566).

First, the Plan contains the following language: “The provision of severancétbene
under the Plan is pursuant to a negotiated Settlement Agreement entered inten bibieve
Company and the Union as a result of Effects Bargaining Negotiations datedfye29, 2012.”

(R. at B30.) It further states, “This document serves as both the official plan document and the
summary plan description. The terms of the Plan control over any other Copdangs or

any other supporting documentation.” (R. aB&) Therefore, the Plan clearly states that its
bargaineefor terms control severance benefit decisions.

Second, Plaintiffs cite the following portion of the Plan in support of their argumeént tha
they are entitled to severance benefits:

This Plan only applies to those employees whose employmentmisiéted in

connection with the Company’s idling of the main processing units at the
Refinery and transition to a terminal operation at the Refinery.

Severance benefits witlot be applied to:

Employees who refuse to accept, whether with Sanor any of its affiliate
companies, assignment to an equivalent position or a change in work location,
provided that, for noexempt employees, a change in work location does not
increase the commute from their current residence to their new work totstio

at least 35 miles. An equivalent position is any position one salary grade lower
or of the same or higherlaay grade, than the employegresent position. (This
paragraph does not apply to employees who are part of the Mobile Work Force, as
desgnated by the Company in its sole discretion, and who are transferred to a
position at the Company’s Philadelphia Refinery for a limited period time.)
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(R. at D31 (emphasis in original).)

The above paragraph is intended to apply to Sunoco employees who were terminated in
connection with the idling of the main processing units at the Marcus Hook Refineti mdt
accept employment with an affiliate company of Sunoco. The portion of the paragraph i
parentheses applies to MWF employees wieoetransferred to the Philadelphia Refinery for a
limited period of time and states that they are not excluded from severandi¢ &egibility.
According to Plaintiffs, because they were transtefae a limited period of time to Sunoco’s
Philadelphia Refinery, thparenthesizegortion of the text shouldave applied to make them
eligible for severance benefits. Defendant countersthigeaboveparagraph does not apply to
Plaintiffs because thewyere not terminated ioonnection with the idling of the main processing
units at the Marcus Hook Refinery. (Doc. No. 29-1 at 12.)

Here, though Plaintiffs were originally assigned to the Philadelphia Refioe a
temporary basis, this employment waade permanent updarmationof the MOU. GeeR. at
D-624-25 (“The Company agrees to hire all active former USW represented employesslgurr
employed by Sunoco at the Philadelphia Refineries. . . . The Company alse tyteiee
maintenance employedsom the Marcus Hook mobile workforce who have been working
temporarily at the Philadelphia Refineries.”).Jt was therefore reasonable for the Plan
Administrator to determine that Plaintiffgere not entitled to severance benefits under the plain

languag of the Plarf.

8 In addition, the Settlement Agreement provides the following with regard t& EWployees:
14. Mobile Work Force:

Bargaining Unit employees who are currently classified as Mobile WorkeForc
(MWF) employees who are not retained to work at the Marcus Hook Terminal
Facility will be afforded the opportunity to be assigned on a temporary loasis t

32



The Plan Administrator’s decision was consistent withothiectiveand text of the Plan.
Denial of severance benefits was in line with Blan’s stated purposéto alleviate financial
hardships which may be experienced by employees of [Sunoco] whose employment is
terminated in connection with [Sunoco’s] idling of the main processing unitsMartsus Hook
Refinery.” (R. at B30.) Plaintiffs’ salary and benefitwere largely unaffected by their
becoming permanent employees of PES, and Plaintiffs expedaro period of unemployment.
Plaintiffs were immediately employed by PES following their taation from Sunoco, and the
transition was relatively smooth. hé&ir responsibilities and place of work remained the same.
The purposeof the Plan would not have been served had the Plan Administrator granted
Plaintiffs’ request for benefits. Had the Plan Administrator granted Rigsintequest for
benefits, Plainiffs would have receivedot only severance benefits from Sunobat also
benefits and salary provided by PES. Thus, the Plan Administrator's decision wWas nei

arbitrary nor capriciousSeeFeeko v. Pfizer, Inc., No. 14752, 2016 WL 66535, at *5 (3dir.

Jan. 6, 2016) (“Conversely, had the Company granted Appellants' request for selversiite,
they would have received severance benefits on top of the salary and bengfitgetke
receiving from Benchmark.Such a scenario would appear to contradict, not conform to, the

goals of the Plan.))Sejman v. Warnetambert Cao. 889 F.2d 1346, 1350 (4th Cir. 1989)

(granting severance benefits “would seem even more of a windfall, becauseldt award

work at the Philadelphia Refinery and work until laid off from such temporary
assignment as determined by management. Employees will be given twe week’
[sic] notice of layoff date. Such employees will be eligible to receive enhanced
Severance Benefits at the time of such layoff.

(R. at D51.) Plaintiffs in this case were never given two weeks notice of a layoff, n@ wer

they ever laid off. Thus, the denial of severance benefits was also consigterthe
Settlement Agreement.
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severance pay to persons who never changed their jobs and were never out of wkely').La

Remington Arms Co., 874 F.2d 541, 545 (8th Cir. 1989) (finding no violation of ERISA where

employer “refused to grant severance pay to iteraployees because tbmployees suffered no
lack of work.”).
Accordingly, the Court will uphold the decision of the Plan Administrator and grant

summary judgment in favor of DefendareeAbramowicz v. Rohm & Haas Co., No. CIV. A.

004645, 2001 WL 1346404, at *6 (E.D. Pa. Oct. 30, 2q0mayler the arbitrary and capricious
standard, “acourt must uphold an administrator's interpretation of a plan, even if it disagrees
with it, so long as ‘the administrator's interpretation is rationally related to aptahdpurpose
and is not contrary to the plain language of the plan.”).
V. CONCLUSION

Considering the Administrative Record, the Memoranda of Law in Support of their
CrossMotions (Doc. Nos. 27, 29), the Responses in Opposition (Doc. Nos. 31, 33), and applying
an arbitrary andapriciousstandard of review, the Court finds tii2¢fendant’'sdecision todeny
Plaintiffs’ claim for severance benefits was neither arbitrary nor capscioTherefore,
Defendant’'s Motion forSummaryJudgment(Doc. No. 29) will be granted, andPlaintiffs
Motion for Summary Judgment (Doc. N&7) will be denied. In addition, Defendant’s Motion
to Strike (Doc. No. 30) will be granted.

An appropriate Order follows.
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