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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DENISE RILEY, ) CIVIL ACTION
Plaintiff, :
No. 13-7205
V.

ST. MARY MEDICAL CENTER,
Defendant.

MCHUGH, J. OCTOBER 6, 2015

MEMORANDUM OPINION

Plaintiff Denise Riley brings this acti@gainst Defendant, St. Mary Medical Center (“St.
Mary”) for unlawful age discrimination and retaliation under the Age Discrimination in
Employment Act (“ADEA”) ard Pennsylvania Human RelationstA'PHRA”). Plaintiff's
employment as a nurse at St. Margs terminatedh January 2013Rileyclaims that St. Mary’s
variousreasons for her termination—includingsatisfactory jolperformance, nuerous patient
complaints, andhck d improvement—all seve aspretext foragebased discrimination. St.
Mary has moved for Summary Judgment, arguing that Riley calemobnstrat@ genuine issue
of material fact that itproffered legitimate, non-discriminatory, nogtaliatory reasons for her
discharge are pretextual.

Having extensively reviewed the voluminous record and considered each individual
factual disputeaised by Riley, | conclude thalthoughshe has repeatedly challengbd
validity of the disciplineeceived she has not preseatany record evidence that St. Mary’s
reasons for terminating hemploymenivere in fact motivated by discriminatooy retaliatory

animus. Accordingly, | find that there are materialissues of fact that would allow a
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reasonable jurao find in Plainiff's favor, andDefendant ighereforeentitled to judgment as a
matter of law.

l. Factual Recort

Plaintiff Denise Riley was born on May 4, 1951. PI. Dep. at8be has been a licensed
nurse since May of 1999d. at64. Rileyworked as aegistered nurs€¢RN”) at St. Mary from
2004 until her termination in January of 2(A18d. at 72—73, 77.Riley was 61yearsold at the
time of her discharge. Over the tenure 0éRs employment with St. Maryshe received
numerous favorable perfoance evaluations. Her job performance was rated as “meets or
exceeds expectations” in every category of her arprrédrmance reviewn 2005, 2006, 2008,
2009, and 2010 by prionanagerdlarsha Gray, Janet Montes, @asan SnyderPlaintiff's
Memorandum of Law In Opposition to Defendant’s Motion for Summary Judgffilatntiff's
Opposition Brief")at Exhibis G—K?

Despite these favorable reviews, otrex course of her employment, several managers
disciplined Riley for “unsatfactory performance.’SeeDefendant St. Mary Medical Center’s
Memorandum of Law in Support of its Motion for Summary JudgmdmefEgndant’s Briel) at
Exhibit 9-10, 12—-14 (Corrective Action Notices from 2004, 2005, 2010, and 2011) and Exhibit
17 (2012 memorandum documenting complaints of four different staff members regarding

Riley’s job performance and problems noted by interim supervisor Jim Gerideexample,

Y In consideringll evidence in the light most favoratto Plaintiff, | have given carefabnsideration to each issue
highlighted in Riley’sopposition papersBecause Rileghallenges essentially every piece of evidence that depicts
her job performancim a negative light, the vast factual record is recited here in painstaddaig d

2 Plaintiff's employment at St. Mary was continuous other than-asinth return to her former post at a sister
hospital in 2007. PI. Dep. at 64,7138, 77.

% As clarified by Plaintiff, Defendant’s “performance appraisal systesomewhat confusing in that a performance
appraisal would be issued in the following year. For example, whanDaiit refers to as Plaintiff's 2011
Performance Appraisal is in actuality issuedune of 2012. To make the timeline clearer for this case, Plaintiff
herein refers to all performance appraisals as the date [that] thegamepéeted and giveto Plaintiffinstead of the
time period which the review covers.” Plaintiff’'s Oppositi®ref at 2 n. 1. For the sake of simplicity and clarity,
this opinion adopts Piktiff’'s method for referencingerformance appraisals.
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Riley received disciplinary counseling for failing to wear gloves wieemoving a patiens IV,
making inappropriate comments to a patient, failing to show good judgment in eoyerge
situations, lacking compassion towards a patient’s family, and generallyirigrregative and
not acting as a team playe8ee idand Pl. Dep. at 136-37.

During her deposition, Riley testified thahike working in the Ambulatory Surgery Unit
(“ASU”) in late 2009 or early 2010, omorkerNina Maileytold herthat she wa%oo old” and
“too weakK for the ASU. PI. Dep. at 28—-3Mailey allegedlyrepeated these statements in front
of Susan Rohn, a member of Defendant’'s Human Resources (“HR”) departmenirnaéthd.t
at 33. Riley alse@laimsthat Mailey said, “A lot of people are waiting for you to retiréd’
During a meeting with HR oApril 1, 2010, Riley informed Rohaf specific instances where
she felt she was discriminated against by Mailey because afjbeld. at 321-22. Although St.
Mary maintains policies prohibiting discrimination and retaliation on the basis/gfratected
category, including ag®iley did not learrof anycorrective action taken by HiR response to
hercomplaint of age discriminationid.; Defendant’s Brief at Exhibit 6 (St. Mary’s Employee
Handbook explaining the Compliance Program and Code of CondRits), allegeghat Mailey
continued to make similar derogatory commentseidhroughout 2010-2012d. at 111.

St. Maryemploys a “Corrective Action” policy “to address any unacceptable or
inappropriate colleague behavior or performandd.”at Exhibit 8, PO073 Appropriate
corrective action is based on a variety of fagtorsluding the “nature of the infraction, previous
disciplinary history, colleague status and length of servité.”The policy includes the
following four types of corrective action: (1) documented verbal counselimgleounselingor
minor offense that arelocumentedh writing by the department head; (@jitten warning-

requiring the employee and the supervisor to sign a Corrective Action Nuteeing verbal



counseling for a more serious offen€®) final written warning-following a written warning
and requiring an action plan documenting expectations for improvement and consefprences
continued infractionsand(4) termination- following previous warnings or, if the offense is
serious enough, employees may be terminated without previous counseling or writteigsva
Id. at PO0O75. Althougthe four levelf corrective action are outiked as disciplinary options,
St. Mary’spolicy explicitly allows for termination of “any colleague at any tiwitgh or without
any cause and with or without prior noticdd. at PO073.The policy later stafs, “Under certain
conditions, the corrective action process may be accelerated depending ointisases of the
offense If the colleague’s behavior or policy infraction cannot be tolerated and/or may be a
threat to the health or safety of a patieotleague, or visitor, or may damage the reputation of
the Medical Center in the communitynmediate termination may be warrantedd’ at PO074.
Riley challenges the validity dfvo Corrective Action Notices dated August 24, 2010,
suggesting that the discipline was unwarranted and the twasgsuspicious given her April 1,
2010 complainbf age discriminationo HR. Plaintiff's Opposition Brief at 67; Pl. Dep. at
136-41. Specifigly, Riley siggests that the notices wenenecessarily harsh, ake was
disciplined twice for failing to wear gloves when removing a patient’sltV. The two August
24, 2010 Corrective Action Notices both reference the August 18, 2010 incident where Riley
“failed to follow universal precautions when removing an IV from a patient,” but tuade
Corrective Action Notice focuse®t just on her failure to wear gloves, but alsdrdey’s
“inappropriate comment” to threame patient asking if “he had any contagious diseas&es he
bled on her handDefendant’s Brieat Exhibit 12-13. In turn, the “expectation for
improvement” differs in the two August 24, ZDCorrective Action Noticesine focuses on

“following universal precautions,” while the other focuses on the distinct exjpectaat Riley



cease making inapppriate comments to patients in violation of company valleesDespite

this distinction in thelain language of the Corrective Action NoticRdey testifiedduring her
deposition thaSt. Mary’sdisciplinaryresponsderewas atypicabnd duplicative“l've never
even heard of it to get two pink slips for the same thing, a verbal and a written. Okadyé iSo t
very— that is not what other younger nurses would get.” PIl. Dep. at 137-38. Riley further
testified that HR representag\Rohn told her that it is “very unusual” to receive two pink slips
for one incident.ld. at 138.

Riley similarly contestghe validity of the 2011 Corrective Action Notice, emphiagjz
that the original correctivaction, “Final Written Warning was cowngraded to a regular
“Written Warning” Pl. Dep. at 143—-47Riley testified that she madepresurgery
documentatiorerrorbased on “a very common practice/fiich ultimately led management to
the conclusion that the heightened disciplinary actioresgmted by &inal Written Warning
was unfair.ld. Riley’s testimony does not challenge the underlying facts related to this
disciplinary incident, but only theeverityof the initial corrective actionemphasizing the
ultimate result that theorrective action was reduced one gralie.

In 2012,Riley’s former manageloyce Roranissued a poor performance review that
Riley purports to be largely inaccuratiel. at 152-53, 157-5%efendant’s Brief at Exhibit 18
(Riley Performance Appraisahted 6/1/12).The review’s “Manager Comments” includes the
following:

Denise will be placg on an action plan due to manager’s observations as well as

previous Interim managers’ observations and colleague input. Denise cohysistent

demonstrates problemgth organization, efficiency and teamwork. She has been
observed responding to patients and their families in an inappropriate manner and

a common complaint with eworkers is that she frequently mumbles negative

comments under her breath. . . . Denise does not contribute to a team environment

and creates a burden on hereorkers by her inability to function independently.
... [In one instance hg] refused to take a patient, forcing herworker to take



both of them in addition to her other 2 patients. In another instance, Denise

continually asked another nurse who was precepting a new colleague to assist her

with patients, even though she had fepatients than department rapermits. .

. . Complaints by colleagues and visitors alike alddenise’s lack of tact and

diplomacy. . . Some recent examples of why Denise falls short of [providing th

best possible service to customers/patients] are asking a parent to hsloleptes

an |V site and then failing to provide the patient’s familylwstings. Also, as

noted elsewhere, refusing to answer a patient’s question during toe prene

call because she had “too many other calls to make.”

Id. When questioned about various specific examples of unacceptable work behavior from the
2012 perbrmance review, Riley testified that the factual scenarios were “false” @hdtshe

did “not recall exactly what happen&édPl. Dep at 152-59.Specifically, Riley maintainshe

did not act harshly or abruptly around patients or other staff memiteist 153. Riley

concedes that she has been known to mumble under her breath, but explains her mumbling was
limited to “like, oh boy, stuff like that. Never curse words or anything like thagrnelJust, you

know, general stuff that people mumble having a bad dialy.at 152.

For the first time in her careas a RN, Riley did not receive an annyady increase as a
result of the 2012 evaluation. PIl. Dep. at 214-15. In response, Riley submitted a written
complaint of age discriminatiosiated June 5, 2012 challenging the accuracy of the 2012 review.
Plaintiff's Opposition Brief at Exhibit QRiley’s five page written complaint dated June 5,

2012) Riley’'s written complainaversthat theexamples of unsatisfactory behaviisted in he
review were the result of hearsay from a select group-efar&ers, and information from a
larger pool of co-workers would have cast doubt on the veracity of those allegdtiofiley
also noted her positive Performance Appraisal for the prior year, which |éal dngestion “how
in one year | could have gone that bad, after reading this review I'm beginrbegdve the

reason is | got one year too oldd. She further claimed she was “stunned” g &llegations in

her review.ld. Riley aserted that shevas not on notice of any problems that canigact her



employmeniprior to her 2012 evaluatioasshe was not “progressively notified at the time of
each alleged occurrenceld. Riley’s written complaint concluded that H#12evaluaton

“was put together with an agenda in mind, based on hearsay from a previous mameaJdr, c
chargenurses and certain agorkers. . . . It is my opinion that this review is showing a pattern
of age discrimination.”ld.

Riley also discussed her congeregarding the validity of the review directly with Joyce
Roman. PI. Dep. at 165-66. Roman conceded that the review could be construed as a “peer
review” since Roman did not witness Riley’s work performance directlyshoeidid not
otherwise react tRiley’s complaints of age discrimination or retract any portion of the review
Id. Riley testified that Roman “was very cold. And she said, you will go on the
[Communication and Re-education Strategies (“CARES”)] program. You are onay 90 d
[probatior].” Id. at 166. When Roman was questioned about this interaction during her
deposiion, she characterizeddtfferently than Riley, explaining, “It was a passing comment that
was made, we had a little discussion about how old she actually was compared to haw youthf
thought she looked, and that was the end of it.” Roman Dep. 53-54. When questioned further
by counsel, Roman testified, “Denise did not pursue the issue with me to the extentoihlait
have felt that it warranted further investigation or discussidoh.”Also notable, Roman
testified, “Anything that | reviewed with Denisgher immediateasponse to everything wgs
did Nina [Mailey]tell you that, and whatev it was we discussed, Nina [N&j] had nothing to
do with, hadn’t reported anything to me, hadn’t voiced any concern to me, . . . because][Denis

was convinced that all of this was cooked up by Nivtailey].” 1d. at 4748.



Riley’s writtencomplaint precipitated a meeting between Riley, HR Director Donna
Marino,* andthenDirector of Surgical Servicdéaren Benedict, Roman’s supervisor, where
Riley reiterated her concern thaetR012 performance review was “secondary to her age.”
Benedict Dep. at 228, 37. When questioned abthe accuracy of the 2012 review during her
deposition Benedict testifiedhat she personally observed many of the behaviors and
unsatisfactory perfonance examples referenced in the revidivat 38-40. As a result, when
asked whether she attempted to corroborate the allegations in the 2012 review, Bestéidf t
“Well, as | said earlier, many of these | had witnessed myself, her cyrteessdeness, her
refusal. These are things that | had actually seen myself. There werehhingsad intervened
to help with patient care. So as far as investigating, | didn’t need to investidgead actually
seen these behaviors myselfd. Corcernedthat her complaints of discriminatiovere not
beingadequately addressed, Riley complained up the management ladder to Benedict’'s
supervisor, Vice President of Nursing Sharon Brown. PI. Dep. at 183-84; Plaintiff’'s @pposit
Brief at 9 (clarifyingBrown’s official title). According to Riley, Brown responded that “skias
going to look into it and “get it straightened out.” Pl. Dep. at 184. Braallegedlyfurther
advised, “I don’t think you have anything to worry aboud’

As suggested by Roman verbally and in the 2012 evaluation, Riley was placed on a
CARESPIlanon June 13, 2012SeeDefendant’s Brief at Exhibit 2(06/13/12 CARES Plan).
Roman wrote, “This Communication and Bédcation on Strategies Plan is being impleexdn
today for Denise Riley in response to her unsatisfactory performanced&amurse and which

was reflected in her most recent performance appraisal. The performance #RES @lan is

* Plaintiff's Opposition Brief highlights an alleged contradictiontia tecord in that Donna Marino “astonishingly”
denied having any knowledge of Riley’s complaints of age discditiain prior to the filing of this lawsuit.

Plaintiff's Opposition Brief at 9 (citing Marino Dep. at-37). As explained at length later in this opinion, | am not
persuaded that any of the alleged inconsistencies Plaintiff raises are nbateryanalysis of whether the
decisionmaker in question here was motivated by discriminatory animarminatingRiley's employment.
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to assist Denise so that she can satisfactorily meet expestamnd competencies required of
her.” Id.

In August2012, Donna McNeill became Nurse Manager of the ASIdNeill Dep. at
36. McNeill holds a Master’s Degree in Nursing from Thomas Edison State €dlled a
Bachelor’'s Degree in Nursing from LaSalle Universiky. at 8-9. McNeill began her
employment at St. Mary asSaaff Nurse in 1996.1d. at 10 She was promoted to Orthopedic
Program Coordinator in 2008 position she held until her 2012 promotion to Nurse Manager of
the ASU. Id. at 1112. As Manager of the ASU, McNeill was responsible for overseeing
staffing and care of patients, being a liaison between surgeons, staff and patidmanaging
performance improvement measures with a focus on quality outcddhed.13.

When asked during her deposition if she had knowledge of her direct reports’ disciplinary
records upon taking her on her new role as Nurse Manaigire ASU McNeill testified,
“everyone had a clean slate in my mind and in my opinion when | came on. There were 45
employees. Two things: One, | wasn'’t going to go through their record; tsvonly what |
witnessed | wouldn’t dare gdoy what soneone else might haveld. at 27-28> Several new
disciplinary incidentsnvolving Rileyoccurred under McNeill’'s watchOn September 19, 2012,
McNeill allegedly withnesse®iley speaking loudly and rudely to a patient over the phone.
McNeill Dep. at 5455; Defendant’s Brief at Exhibit 21 (9/26/12 Corrective Action Notice). In
responselMcNeill issued Riley a written warning for unsatisfactory performande.

Explaining the incident, McNeill testified,

® Plaintiff emphasizes another alleged contradiction in the reegatding the deposition testimonies of defense
witnesses, arguing that Roman testified that she discussed perderomterns of individual nurses with McNeill
as part of her transition into her new role. Roman Dep.-#&18l7Defendant spends a sigedit portion of its

Reply Brief debunking this alleged inconsistency and arguing that iflai®pposition Brief repeatedly
mischaracterized the voluminous record in this c&seDefendant’s Reply Brief at 1-8. While Plaintiff's
position regardig the potential contradiction has been noted, in viewing the record evidemeehate, there are no
inconsistencies that have a material impact on my analysis.
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| am all about kindness. | am all about respect. | am all about the patient. And

my mouth dropped when | heard the way [Riley] was talking to a patient. It was

awful. We are in the [business] of cariray people, putting them at easee’re

taking care bthem at their worst possible moments. And the behavior that |

witnessed, the way she was talking to him, it was just unacceptable, it was

nothing that any patient or family member shib have to go throughvhen
they're seeking [care and help] . [Riley was yelling] at the patient, nasty to the
patient, didn’t care if he cancelled his surgery, there was nothing helpful. ... She
was not being supportive. She was not trying to help him with the situation. She
wanted to dismiss it. It was appalling.
McNeill Dep. at 5455. While conceding that McNeillWwas right there next to [herfind “it
might have appeared that | was talking too loud to [the patidRitgYy has consistently
maintainedhat she did not yell at the patient. PIl. Dep. at 208sd¥alsaDefendant’s Brief at
Exhibit 21 (explaining the 9/19/12 incident, McNeill wratkthen called Denise to a private
area and counseled her that she can’t lose patients or yell at patients. Renaidek| that she
yelled.”).

Following the September 26, 2012 incideMtNeill alsoplaced Riley on £ARESPIlan
under her supervision. Defendant’s Brief at Exhibit 22 (9/26/12 CARES Plan). McNeill
testified that the purpose of the CARES phaasto help Rileyimprove her job performance.
McNeill Dep. at 6364 (“[A CARES Plan] is an opportunity to help somebody . . . it isn’t
something that leads them to termination. It's actually supposed to do the oppoRitey).
herself also concedes that McNeill was tryindgpédp her. PIl. Dep. at 213. As part of her second
CARES PlanRiley was required to meeteekly with McNeillin orderto trackherprogressand
allow McNeill to offer support should Riley find herself struggling to impraevany of the
identified areasld.; Defendant’s Brieat Exhibit 22 (requiring Riley to complete continuing
education in the areas of communication, compassion and customer service). Thoudh Plainti

met the requirements in some of areas of the program, McNeill noted that Riley sgigtinee

show improvenent in the area ofteracting with patients and colleagu&fendant’s Brief at

10



Exhibit 24 (CARE Plan annotated by McNeill on October 11, 2012 showing Riley met minimum
requirements in most of her focus areas but still needed to improve her performtece

category of demonstratifgympathy and empathy when interacting with all patients and
colleagues”).

On October 9, 2012, McNeill issued Riley a documentztlal warning after a patient
complained that she received poor discharge instructions on October 3, 2012 and felt the post-op
nurses ignored her needSefendant’s Brief at #hibit 27 (10/9/12Corrective Action Notice
Judy McBride, the primary post-op nurz@sentt the time of this incidenteceived a almost
identicaldocumented verbal warnindd. at Exhibit 29 (10/9/12 Correctiviction Notice
addressed to Judy McBride including the same explanation as Riley’s 10/9/12.N@tieg
again challenges thalidity of this discipline, emphasizing that she was not the primary nurse
caring for the patient who complained. PI. Dep. at 216, 220 (“This wasn't me . . . under no
circumstances should | get [disciplined] if I'm just sitting next to [the piymarse] taking care
of my patients. . . You see what happens is when they did samebody up if | was sitting next
to them they brought me [in] on”). Defendants Brief at Exhibit 27 (clarifying“Denise was
not the primary nurse caring for the pt”). McNeill's October 3, 2012 typewrittezs not
documenting this patient complastate, “. . . patient reported both post op nurses ag bei
inattentiveto her needs. . . . She reported she could hear the nurses’ conversations which were
personal in nature as they were sitting at the desk instead of checking onttarispa. . Ntse
who discharged pt: Judy McBride"aurse in SDS posip: Denise Riley.” Defendant’s Brief
at Exhibit 28.

McNeill documented another patient complaegarding a negative posp experience

from October 3, 201%vhere Plaintifiwvasthe primay nurse Deendant’s Brief at Exhibit 30
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(McNeill’'s typewritten notes documenting the complaint, including but not limited teked
nurse to help her with the tongue in her shoe, to which the nurse said yes, but didn’t. Reported
discharge instructions were not very good. Pt. wasn’t sure what she should do afteér she
home. . . . had to ask volunteer for a drink because nurse was not checking on her. .. Nurse who
discharged pt: Denise Riley"see alsdxhibit 31 §t. Mary’sannotated postischarge AU
follow-up phone call script dated 10/3/12). During her deposition, Riley expldiaethe
underlying factof this second incident were “silly,” leading her to the conclusion that the
disciplinary action was motivated by retaliation. PIl. Dep. at(ZP2ey brought this up to me
about a tongue in a shoe . . . this is silly. A flap in the [shoe]. This is what I'm talkng
retaliation.”). McNeill howevergxplained why Riley’s conduct here was significant from a
management perspectjvéhis may seem [like] not really a big deal to yalbout not fixing
somebody’s tongue in a shoe. But from someone that had anesthesia and might be on pain
safety, we're worried about safety and balance and walking and fallini§a patient complains
theirfootwear is not on correct, we’re putting that patient at risk for losing balaipgeng and
falling. So it’'s a patient safety concern and it's also that she said she would and shie didn't.
McNeill Dep. at 7475.

On December 10, 2012, McNeill issuetiraal written warning to Riley foa November
28, 2012 incident where Riley allegedly engaged in “unsafe pragtitie’a post-oppatient
Defendant’s Brief at Exhibit 32 (12/10/12 Corrective Action Notice). Reldyial written
warning reads:

Explanaton: Taking care of patient peeperatively who had a myelogram

performed. Attempted to get patient out of bed with assistance of another nurse.

Patient’s legs gave out from under her and two nurses had to strain to prevent

patient from falling. Patid@riater reported to charge nurse that she told Denise her
legs felt numb, but Denise told her to try to get up and walk to the bathroom

anyway.
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Expectation for improvement/Action plan: Any deviation from Professional

Quality Nurse Care, Any deviation froBt. Mary Policy and/or Procedure, any

further incident or complaint will result in termination.
Id. See alsdMcNeill Dep. at 7881 (*. . . the patient was crying. She was very upset that her
legs gave out.”). Riley again characterizes the underlying facts thatdetiplinary action
differently. Riley testified thathe“saved the patient from falling and still got in trouble for it.”
Pl. Dep. at 246-47. She explained that the patient was “doing great” and had to go to the
bathroom.Id. at 226—-27. Riley offered to get a wheelchair, but the patient had a cane and said
she was fineld. at 227. Rileyclaimsshe performethe neuro assessment and required the
patient to “stand in place and march in plabefore walking.Id. Then the patientvalked
“about 6 to 8 feet perfectly fine. And then all of a sudden her legs gave out. So | prevented he
from falling. And | asked another RN to help méd. When asked to clarify the details of this
incident, Riley specified that the patient “started to say | feel a little digayRiley called out
for Nurse Anne Harkins, who helped her get the patient into a wheeltthaat 228—29.After
helpingthe patient back to bed, Riley was relieved by Nitadey in order to go to lunchld.
at 230. As a result, Riley did not have a chance to document the neuro assessment, which she
identifies as theeal “problem” that triggered disciplinary actiond.

When Riley returned from lunch, the patient was crying hysterically, MutlseMailey
andNurseBeth Sharp at her bedsidll. Riley was informed thatlurseHarkins went down to
the Emergency Room (“ERfpr an examinationld. Riley was advised thahe should alsoej
checked to nmke sure she did not injure hersetfien preventing the patient from fallingd.
Riley’s back felt “a little funny,”’so she agreed to go to the ER for an examination, where she
was treated for inflammationd. at 231. AlthougtRiley's injury did not require her to take

leavefrom work, NurseHarkins more seriousnjuries qualified her for workers compensation
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leave Id. Riley theorizes that St. Manyas upset that Harkins received workers compensation.
Id. She also testified that the patient was “coerced by NWiadey] and the charge nurse,” Beth
Sharp to bring her complairdgainst Riley Id. at 232. Riley further characterized the patient’s
complaint, as “crazy,” reasoning, “Why would | get someauieto fall?” Id. at 232—33.

McNeill was called to the scerte investigate the November 28, 2012 incideicNeill
Dep. at 79-80.The patient was crying, and “said she told Denise she couldn’t feel hér ligket.
at 81. After Riley returned from luch, McNeill also spoke with her directly and documented
notes from their conversationd.; Defendant’s Brief at Exhibit 32. McNeill's noteEggely
track Riley’s story includingherperformance ofa neuro checkhat tested sensitivity by
requiring thepatient to marcln place. Id. McNeill’'s handwritten notes conclude by quoting
Riley’s response, “Why would | get her up if she couldn’t move her feet?” MaNei
investigation of this incident, which also includediewing the patient’s chiaandreviewing the
relevant standards of carevealed that Rilefailed to follow proper standards of care before
standing the patient udd. at81-84. According to McNeill,Riley did not perform a “full neuro
check.” Id. When questioned about the neuro check specifically, Riley responded that she did
“some of it” and conceded that she did not documendit.Riley defended her behavior by
saying that “other people don’'t documentd.

McNeill further testified that had Riley performed a full neuro &héc'would have
revealed that the patiemas not safe to ambulate at that tim&d” at 84-85. Wherspecifically
guestioned by counsel whether Riley’s account of this incident would satisfy prapgaisls of
care, McNeill testified that “the steps that [Riley] described” were “insefii;i because the
limited neuro test that Riley performed only accounted for “one out of likeass&ssments

required for a full neuro checKd. at 85-87. For example, Riléyneuro checklid not address
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strength, did not examine whether the patient could move her legs, and did not check for
capillary refill. Id. Moreover, according to McNeill, marching in place is not part of a proper
neuro check, as the patient should not stand until a neuro check has estabhslit is “safe to
get them up.”ld.

On December 8, 2012, Patient Advocate Angela CorsellmadiedMcNeill about a
complaint from the family o&n 80yearold patient who had a surgical procedure on November
30, 2012. Defendant’s Brief at Exhibit 1. The patient’s daughter called to ctivatéfer
family [was]very upset with the behavior and interaction with her mother’s nurse and her name
was ‘Reilly.” ” Id. Corsello took thorough notes documenting the telepltonversationSee
id. Among othegrievancesthe family complained that Riley showed “no compassion” for the
patient’s discomfort, spoke in a “nasty, curt tone of voice,” anddwegiuraginghe patient to
“get up and move” despiteerfeeling “sickill” and“dizzy.” 1d. According to the complaint,
when asked why she was being “so rude to the patient and family,”dRigggdlyreplied that
she had to get the patient “moving so she can go home . . . because the stafirvgas gett
round of patients coming in.Id. The complaint concluded that Riley “was insane, ridiculous,
and there was no reason for her behavidi.” The samdamily reported that the staff in pop,
in contrast, was “wonderful.1d.

When questioned about the November 30, 2012 family complaint, Riley did not dispute
treating the specific patient referenced, but again challenged the charaoteothér behavior,
suggesting thatorsello wa coerced. Pl. Dep. at 238—-40; Defendant’s Brief at Exhibit 1
(handwritten notes, “Denise states she was ‘very nice to family + allovBedt2 time back to
P.O! ). Rileyexplained“l don't even know who [Angela Corsello] is. | mean, this is coerced

or subjective . . . I don’t know if [Corsello] was connected — if she was friends with Nina
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[Mailey] and Jim Gentile and Karen Benedict or any of them. . . . But | could never be that type
of nurse —never.. . . hat letter is a joké. Id. at 243-42. In response wounsel’'squestioning
regardingher allegations of coercioRiley testified,"You could easily coerce a family . . . They
are calling me Riley here. No one in the world ever called me nurse Riteyat 252. Riley
hypothesized that someomay have suggestgtlid Denise do this?’1d. When pressed further
abouther coercion theory, Riley essentially conceded that the patient complaihtareapeen
authentic, testifying“there are family members that you cannot make happy. It is not Disney
World. They see their mother in pain.. and they are family members that are just not really
great people. That's all I can say. And apparently this person, if she did vgigdthit me, it's
not true.” Id. at 252-53.

On December 27, 2012, McNeill suspended Riley pending an investigédicat. 249—
50. The Corrective Acobn Notice references four incidents dated November 15, November 28,
November 30, and December 7, 20&@nprised ofthree patient/family complainend the
November 28, 2012 patient safety incident. Defendant’s Brief at Exhibif 134 Notice also
lists previous warnings issued on June 13, 2012, September 26, 2012, and October 9, 2012.
Shortly thereaftetMcNeill recommended Riley’s termination. McNeill Dep. at 38. Following
her recommendation for termination, McNeill “pulled the data and the paperworkeofeind
arranged a meeting witler supervisoriKaren Benedic{Director of Surgical ServicgsandHR
DirectorDonna Marino to ensure that they agréelgy’s termination was warrantedd. at 30—
31, 42. They discussed Riley’s prior disciplinary write-ups and patient and feonilglaints.
Id. at 41. McNeill testified, “I remember talking abaubuld we feel safe if she took care of one
of our patients . . . we didn’t feel she was a safe practitioner and she cert@iriyhdve the

customer service skills that are needed when you're dealing with patierasnaiyrhembers,
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especially in situatins like this. . . . it's all about the patient and you need to focus on them, and
unfortunately . . . she didn’t change her actions or behavitds&t 41-42. Nurse Mailey was
not present at this meeting and had no involvement in the decision todesrRiley. Id. at 38-
42.

Accordingly, on January 3, 2013t. Mary terminated Riley’s employmenr®l. Dep. at
256; Defendant’s Brief at Exhibit 38 (“Explanation: Repeated patient and patneihy f
complaints regarding communication and care with unsatisfactory improvemeseéfeU
practice and lack of documented neurological checks on patient prior to ambulating, put
patient and staff member at risk for injury on 11/28/12.”). WieNeill told Riley that “after
careful review,” St. Mary decided to terminate Heitey replied, this is age discrimination.”
Pl. Dep. at 257. Riley subsequently cratedfa Charge of Discrimination with the Equal
Employment Opportunity Commission and the Pennsylvania Human Relations Cammissi
which includecher complaints of age discrimination and retaliatibefendant’s Brief at
Exhibit 39.

Il. Discussion
a. Summary Judgment Standard

Defendant has moved for summary judgment, argiisgentitled to judgment as a
matter of lawbecausehere is no genuine dispute asatty material fact warranting submission
to a jury. SeeFed.R. Civ. P. 56.To defeat summaryudgment, the non-movant must respond
with facts of record that contradict the facts identified by the moving padymay not rest on
mere denialsCelotex Corp. v. Catretd77 U.S. 317, 321 n.3 (198&)irst National Bank of
Pennsylvania v. Lincoln National Life Insurance G&24 F.2d 277, 282 (3d Cir.1987). An issue

is “genuine” only if there is a sufficient evidentiary basis on which a nedote jury could find
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for the nonmoving party, and a factual dispute is “material” only if it might affect the outcome
under governing lawAnderson v. Liberty Lobby, In@l77 U.S. 242, 249 (1986}t is well
established that atecordevidence must be construed in the light most favorable to the non-
moving party.Id. at261, n.2.
b. Summary of Arguments
i. Defendant’s Position
St. Mary argues that there is no evidence to suggest that any of the reasons for
discharge—Riley’s risk to patientafety, multiple and continuing complaints about her negative
attitude from various sources, her failure to improve her behavior after beieg placCARES
Plans—are false. Defendant’s Brief at-d8). Further, St. Mary argues that there is no evidence
to show that McNeill knew or had any reason to know that any of the complaints matkyof Ri
were baseless, nor is there evidence that the patients or families harborext@géndiory
bias. Id. at 20. Moreover, St. Mary cites other enyadles—of varying ages—who received
written warninggrom McNeill for unprofessional behavior and negative attitudes and were
subsequently fired by the hospitddl. at 22; Defendant’s Brief at Exhibits 41-44 (Corrective
Action Notices for terminated employees born in 1965, 1966, 1978, and 1985). For instance, the
employee born in 198as discharged due to unsatisfactory performance in the areas of “patient
safety/satisfaction.’ld. at Exhibit 42. Specifically, she failed to send a specimen to the lab,
which required the patient to return to the hospital to have her blood work done for a second
time. Exhibit 42. Prior to this incident, the employee received a final written wawtiege her
“Expectation for improvement/Action Plan” consisted of “1) No further indslenpatient
callbacks; 2) Maintain a positive, friendly attitude; 3) Be willing to accegitiadal work/tasks

as needed to assist the departmentl.“at Exhibit 48.
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There are many other examples in the voluminous record in this case thatiMeNeil
those who reported to her accountable by consistently issuing performance bapkdediSee
e.g, id. at Exhibits 29, 46, 49-55 (employee disciplinary records, including 20+ Corrective
Action Notices issued by McNeiib other employeef®r “unsatisfactory performance,” “patient
safety,” “patient feedback,” and/or “inappropriate behavioFirther the average age of
employees working in the St. Mary ASU was 53 when last calculated durimyeligc See
Defendant’s Brief at Exhibit 48isting the birth years of St. Mary ASU personnel as of
November 2014). During her deposition, Riley conceded that she is not aware of any nurse
engaging in a “minor infraction” and not being disciplined by McNeill for the conductuatol
Pl. Dep. at 202.

Defendant emphasizes that Riley’s focus on Nina MaHayonmanagerial level
employee who played no role in the decision to terminate Rileyw “red herring.®
Defendant’s Brief at 2825. Given that Mailey played no role in thiematedecisioimaking
process, Defendant contends that her comments at most corsstitatied“stray remarks,”
which are further weakened by their remote temporal proximity to Rileftslaermination.ld.
Defendant therefore concludes that any discriminatory animus allegedly partiog Mailey is
not enough to support an inferenceldcrimination Id. Finally, St. Mary submits that Riley’s
personal belief that the decision to terminate her employment was motivatathibul animus
is not enough to createtriable issue of fact absent competent record evidence supporting an

inference of discriminationld. at 25.

® | also note that Mailey was born in 1956, making her only five yeansggsithan Riley.ld. at Exhibit 56, 4
(Declaration of St. Mary HR Director Donna Marino).
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With respect to Riley’s retaliation claim, Defendant argues that she hastéadsthblish
aprima faciecase of retaliatiofi. In addition, in the event this Court finds that Riley has
established arima faciecase of retaliation, St. Mary contends that she has failed to create a
genuine issue of material fact for trial that Defendant’s legitimate reésoher discharge were
pretext for unlawful retaliationld. at 3G-31.

ii. Plaintiff's Position

Rileyrelies on the same argumentsupportof pretext for both her discrimination and
retaliation claims.SeePlaintiff's Opposition Brief at 27First, Riley challenges the credibility
of St. Mary and decisionmakbtcNeill based on alleged inconsistencies in the record.
Specifically, former employee Roman testified that she discibe nurses in the ASwith
McNeill for at least one montliyhich McNeill omitted, perhaps tentionally, from her
deposition.Id. at 22;see supra n. 5She furher argues that McNeill skipped various steps in St.
Mary’s progressive disciplinary paly, andDefendant’s failure to follow its own policy supports
an inference of pretext. Plairftdf Opposition Brief at 22. Riley also argues that patient
complaints*almost neverresulted in written discipline during her tenuresSat Mary, ataching
four post-depositiorCertifications offormer St. Mary employeedd. at 11, Exhibit R

(Certification of Lisa Braun), Exhibit S (Certification of Ronald Maigaalso discharged from

" Specifically, St. Mary argues that Riley cannot meet her burden to sktaptima faciecase that her termination
was caused by her June 2012 complaint of discrimination. DefendaiefaB27. First, Defendant asserts that
McNeill was unaware of Riley’s age discrimination complaint, whwels made three months before her
appointment as manager of the ASM. at 27. Second, Defendant claims ttet more than simnonth peiod
between Riley’s June 2012 complaint and January 2013 discharge is too long to anpperience of
discrimination based on temporal proximity alohé. at 29. In addition, although Riley testified that she
complained of age discrimination in response to receiving oral notice oiskbarye, this alleged compiais
irrelevant as the undisputed record shows that St. Mary had already made the ded&sionnate Riley before
McNeill informed herof the decision.SeeCuray-Cramer v. UrsulinéAcad. of Wilmington, Del., Inc450 F.3d 130,
137 (3d Cir. 2006) (“If subsequent conduct could prevent an employer frimwifod up on an earlier decision to
terminate, employers would be placed in a judicial strgmtket not contemplated by Congrésgciting Clark
Cnty. Sch. Dist. v. Breedebi32 U.S. 268, 272 (2001)Accordingly, Defendant argues that Riley would have to
come forward with record evidence in support of a retaliatory motiviediodischarge, which she has simply failed
to do. Deéndant’s Brief at 2330.
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St. Mary in January 2013[Exhibit T (Certification of Rosemarie Lindgealso discharged from
St. Mary in May 2013); Exhibit U (Certification of Tra StoneiPanto, also discharged from St.
Mary in May 2011)

Next, Riley cites her previous favorable evaluations to cast doubt on Defsnéasbns
for her termination, arguing that a “jury could certainly infer that it is uoresgse to believe
thatanear 10-year employee who had always performed favor ably suddenly had such
pervasive and uncontrollable problemsthat she wasrepeatedly disciplined and ter minated
for performance reasons over the course of 6 months.” Id. at 23-24 (emphasis in original).
As reflected in this opinion’s synopsis of the extensive factual record, &deglisputes
“essentially everdisciplineshe was given.ld. at 24. Finally, Riley argues that the record as a
whole supports an inference of get 1d. at 25. Riley’s Opposition Brief summarizes the
“record as a wholeds follows:

.. . Itis clear that Ms. Riley was [sic] walhted employee for almost a decade

that complaineaf age discrimination in June 2012 becauselsd received any

[sic] abysmal, untrue performance review. Ms. Riley complained to four (4)

individuals, following the chain of command up from her supervisor to the vice

president of nursing. Soon after those complaints, Donna McNeill began to
supervise Ms. Riley. AlthougMcNeill's predecessor, Joyce Roman, was

instructedsic] on the ambulatory surgery unit when she began, McNeill claimed
that she was no [sic] told about the performance of any of the nurses on the unit

8 These four Certifications are the subject of a defense Motion to Strike aBdrfotions. Although I have noted
the irony in Plaintiff's reliance on Certifications from three employeles were also terminated from St. Many
support of her argument that St. Mdatmost never disciplined employees for certain conduct, in construing the
record in the light most favorable to Riley, | have taken into accoutibthied import of the four Certifications in
light of the fact hat none of these employees reported to McN&ideDefendant’'s Motion to Strike at Exhibits-E

H (deposition transcripts for these witnesses). Perhaps exeimplife limited application of this evidence to my
analysis of the record as a whole, wheaBr was questioned during her deposition whether Riley discussed her
relationship with McNeill, Braun replied, “No, | don’t even recollect that @dnkxhibit R, Deposition of Lisa
Braun, at 76. Counsel was even more specific when questioning théhoigewitnesses who all expressly testified
that they had no knowledge of how McNeill handled patient compla8#sExhibit F, Deposition of Ronald
Maisano, at 2223 (“Q. Would | be correct that you have no knowledge or informaégarding disciplinary

actions imposed upon employees in the ambulatory surgery unit maDdeNeill? A. That would be correct. . . .
Would | also be correct that you have no knowledge regarding discipline bgoged by Donna McNeill in the
ambulatory surgery unit for patiecomplaints of rudeness? A. That would be corfedExhibit G, Deposition of
Rosemarie Lindseat 23-24 (almost identical questions and answers regarding the witaekfl knowledge of
McNeill’s disciplinary practices); Exhibit H, Deposition of Tricia Stoftamtoat 4344 (same).
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until she began. Joyce Roman directly contradicted this and stated that she
instructed McNeill for at least one montWithin a matter of weeks, M cNelll
issued an untrue corrective action notice and a CARES probationary plan to
Ms. Riley. From there, McNelll continued to pepper Ms. Riley with untrue
discipline up until the point of her termination.

Id. (emphasis in original).
c. Legal Analysis

Although Plaintiff's counsel has seemingly advanced every viable argumeéeteat
summary judgment, there is simply no record evidencegehaing materialfactual dispute that
would allow a reasonable juror to find in Plaintiff's favor. Consequently, St. Mantitted to
judgment as a matter of law, as set out more fully below.

i. Plaintiff's Discrimination Claim

Under the ADEA, it is unlawful for an employer “to fail or refuse to hire or tohdigge
any individual or otherwise discriminate against any individual with respecs tthpensation,
terms, conditions, or privileges of employment, because of such individual’'s age.” 29%).S.C
623(a)(1)? Age discrimination may bproven through direct or indirect evidend@onnors v.
Chrysler Fin. Corp.160 F.3d 971, 972 (3d Cir. 1998). Because Plaintiff offers indirect evidence
in support of her claimshe McDonnell Douglasurdenshifting frameworkapplies Torre v.
Casio, Inc, 42 F.3d 825, 829 (3d Cir. 1994) (“althouglcDonnell Douglasvas itself a race
discrimination suit under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 8§ 2000e, its
shifting-burden analysis is applicable to agscdimnation claims, as well.”JaccordBurton
707 F.3dat425-26.

Under the burdeshifting framework, Plaintiff must initially establishpaima faciecase

of discrimination by a preponderance of the evidergarullo v. U.S. Postal Sens52 F.3d

° Within the Third Circuit, age discrimination claims brought pursuant t&\BEA and the PHRA are interpreted
identically at the summary judgment sta@eee.g, Burton v. Teleflex In¢707 F.3d 417, 432 (3d Cir. 28).
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789, 797 (3d Cir. 2003). As first articulated in tMeDonnell Dougladine of cases, and later
modified to apply in the ADEA context, Plaintiff will satisfy this burden by shgwthat: (1)
she is forty years of age or older; (2) the defendant tookh\arse employment action against
her; (3) she was qualified for the position in question; and (4) she was ultinegtielgad by
another employee who was sufficiently younger to support an inference andhstory
animus.” Burton, 707 F.3d at 426 (crig Smith v. City of Allentowrb89 F.3d 684, 689 (3d Cir.
2009)). For the purposes of its Motion, Defendant concedes that Riley has estalpisined a
facie case of age discrimination. Defendant’s Brief at 15.

Once Plaintiff makes hegrima faciecasethe burden of production (but not persuasion)
shifts to the Defendant to offer a legitimate, fthscriminatory reason for the adverse action.
Burton, 707 F.3d at 4265mith 589 F.3d at 690. The Third Circuit has recognized that this
burden is “minimdl and “relatively light.” Burton, 707 F.3d at 426 (citations omitted).
Defendant can satisfy this step by providing evidence, which, if taken as true, wanitge
finding that it took the adverse action for a non-discriminatory reasbrDefendaniheed not
prove at this stage that its articulated reason for terminating Plaintiff's employraghev
actual reason that motivated its decisi@hellenberger v. Summit Bancorp, Ir818 F.3d 183,
189 (3d Cir. 2003).

Here, Defendant easily satisfigngs burden. Asset forth earlier in greatetail, St. Mary
provides a multitude of reasons in support of its ultimate decision to discharge Rilaging
the accumulation of patient complaints, Riley’s failure to improve her perfaereafter
numerous verbal and written warnings, and ongoing patient safety concernsul&grtgiven

the serious nature of Riley job’s responsibilities as an Ambulatory Sudgetiryurse the
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hospital has without question set forth a legitimate anddmxriminatory eason for terminating
her employment.

After the Defendant successfully rebuts the presumption of discriminaisen fay the
Plaintiff's prima faciecase, the burden shifts back to the Plaintiff to demonstrate by a
preponderance of the evidence that the employer’s purported reasons for terminagion we
pretext for unlawful discriminationSarullo, 352 F.3d at 797. In order to demonstrate pretext,
the employeémust point to some evidence, direct or circumstantial, from which a factfinder
couldreasonably either (1) disbelieve the employer's articulated legitimateseas@2) believe
that an invidious discriminatory reason was more likely than not a motivating omdetgve
cause of the employer's actiof?."Burton, 707 F.3d at 427 (internal quotation marks and citation
omitted);Sarullg 352 F.3d at 799—-80&impson v. Kay Jewelers, Div. of Sterling, 1442 F.3d
639, 645 (3d Cir. 1998) (“For example, the plaintiff may show that the employer has prgviousl|
discriminated against her, thilie employer has discriminated against other persons within the
plaintiff's protected class or within another protected class, or that fleyanhas treated more
favorably similarly situated persons not within the protected class.”).

It is not enougltior Plaintiff to showthat the employer’s decision wasong ormistaken.

Brewer, 72 F.3d at 331An employer is permitted to takan adversemployment action for a

9 There is some uncertainty in the circuits over the level of causation tisabmshown following the Supreme
Court’s decision irGross v. FBL Fin. Servs., InG57 U.S. 167 (2009). Two nguorecedential Third Circuit
opinions illustrate the nature and extent of conflicting interpretatio@sads Compare Kassem v. Walgreens
Corporate No. 143644, 2015 WL 3876641, at *1 (3d Cir. June 23, 201%k(must detenine whether Kassem
has submitted evidence from which a factfinder could infer that Apmetitsted reasons for the adverse actions
were pretext for age discrimination and that his age was the ‘but fare adthis reduced hours or terminatign.
with Johnson v. Delaware Cnty. Juvenile Det. (G345 F. App’x 135, 139 (3d Cir. 2013) (“Johnson's claims of
[age] discrimination are based on a pretext theory, not mixail/e and, thusGrossis inapplicable.”). Here, of
course Defendant advances theriptetation thaGrossrequires a showing of “but for” causation, while Plaintiff
argues thaGrossdoes not alter the typical burdshifting analysis for purposes of summary judgment. Because
Plaintiff has failed to produce evidence that supports eyga-@rossinference of discrimiation, the parties’
dispute as to the governing legal standaasd no impact on my analysis.
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reason that is notru€ in the sense that it is nobjectively correctso long ashe employer
acted in good faith and not based on unlawful anin8es\Watson v. Southeastern Pa. Transp.
Auth, 207 F.3d 207, 222 (3d Cir. 2000]T]he factual dispute at issue is whether a
discriminatory animus motivated the employer, not whether the employer is wssdsh
prudent, or competent.Fuentes v. Perskig2 F.3d 759, 765 (3d Cir. 199&autz v. MetPro
Corp, 412 F.3d 463, 467 (3d Cir. 2005) (“We have applied the principles explaifre@imes

to require plaintiffs to present evidence contradicting the core facts put doloywaine employer
as the legitimate reason for its decision3jtting en ban¢the Third Cicuit has clearly
instructed thatfederal courts are not arbitral boarddimg on the strength of caut®

discharge. Mequestion is not whether the employer made the best, or even a sound, business
decision; it is whether the real reason is discrimindtid€eller v. Orix Credit Alliance, Inc130
F.3d 1101, 1109 (3d Cir. 1997) (internal quotations, citatiamg brackets omittedRather,
Riley may satisfy thiv®urden by showing that Defendant’s proffered reasons are “weak,
incoherent, implausible, or so inconsistent that ‘a reasonable factfinder abatdhlly find them
unworthy of credence.’ Sarullo, 352 F.3d at 800 (quotirteller, 130 F.3d at 1108-09). In
other words, Plaintiff satisfies her burden if she shows that “the emplaygelgated reason
was not merely wrong, but that it was ‘so plainly wrong that it could not have been the
employer's real reason.’ [d.

So long as Plaintiff has put forth sufficient evidence to allow a factfinder ¢cedis the
employer’s justification, “s& need not present additional evidence of discrimination beyond her
prima facie case to survive summary judgmeiiurton, 707 F.3d at 42{citations omitted).
“This is becauséhe factfinder may infer from the combination of the prima facie casetsand i

own rejection of the employer's proffered reason, that the employer engabe adverse
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employment action for an invidious reasomd. But, “to avoid summary judgment, the
plaintiff's evidence rebutting the employer's proffered legitimate reasost allow a factfinder
reasonably to infer thaachof the employer's proffered natiscriminatory reasons was either a
post hodabrication or otherwise did not actually motivate the employment action (that is, th
proffered reason is a pretext)Puentes 32 F.3d at 764 (internal citations omitted). While this
fairly rigorousstandard places a difficult burden on Riley, “[i]t arises from an inherenbtensi
between the goal of all discrimination law and our society's commitment tddoesssonmaing

by the private sector in economic affairdzuentes 32 F.3d at 765 (citingzold v. Wolf, Block,
Schorr & Solis-Cohemd83 F.2d 509, 531 (3d Cir. 1992)).

Of particular significance here, at “summary judgment, a plaintiff cantyobne
unsupported allegationsJones v. United Parcel Ser214 F.3d 402, 407 (3d Cir. 2000Bee
alsoBillet v. CIGNA Corp.940 F.2d 812, 816 (3d Cir. 199byvérruled in part on other
groundg (“Merely reciting that age was the reason for the decision does not make itRiteY).
must identify record evidence demonstrating a genuine issue fordoiaks 214 F.3d at 402.
Simply put, because thédtimate inquiry concerns the decisionmaker’'s mental state, Riley’s
perception of her own performance is not relevamyanalysis of whether St. Makyas in fact
motivated by discriminationSee, e.g., Simpson v. Kay Jewelers, 42 F.3d 639, 646-47 (3d
Cir. 1998) (‘The ultimate inquiry is whether the decision was motivated by the affected
employee's age. . Simpson’s view of her performance . . . is not relevarAlyarez v. Royal
Atl. Developers, In¢610 F.3d 1253, 1266 (11th Cir. 2010) (“The inquiry into pretext centers on
the employer's beliefs, not the employee's beliefs and, to be blunt about it, ralitgrasat

exists outside of the decision maker's head.”).
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In Smith v. City of Allentowrfor example, the Third Circuit ruled that Plaintiff Smith
failed to satisfy this burden in light of evidence that Syrathatwill employee clearly received
noticeof his deficient performance, failed to meet performance goals, producedlanca/that
his employer had a mandatory progressive disciplinary policy or deviatedafny such policy,
and had previously acknowledged that he had no reason to believe the defendant considered his
age when deciding tiire him apart from a single agelated commenteferencing his fiftyfifth
birthday. 589 F.3d at 691-92. The Third Circuit found persuasive that the decisionmaker
consulted with Smith’s supervisor and others, “perused” Smith’s file, and had othdonsea
thorough review of Smith’s performance history, concludingthder “these circumstances, no
reasonable jury could agree that appellees terminated Smith on the basis ofragandigm.”
Id. at 692.

Here,despite Plaintiff’'s counsel’s relentless attempts to manufaatgesmuine factual
dispute, there is simply no evidence that Defendant’s decision to terminatd&il@nything to
do with her ageRiley has failed to identify angecord evidencsuggestinghatSt. Mary’s
reasons for terminating her employment wiatse or pretextualRiley’s sole piece of evidence
from which an inference of discrimination might be drawn isvooker Mailey’'salleged
insensitiveremarls that Rileywas “too old and too weak” for th&SU and that others were
waiting for her to retire Howeverthese isolated statements weradeover two years before
McNeill even became Plaintiff’'s supervisdrurther, it is undisputetthat Mailey wasa non-
manageral employee who played no role in the decision to terminate Riéegfsoyment.
Evidence that one eaworker, with no supervisory responsibility, and no involvement in the
decisionmaking process, made biased comments two years earlier, lacksgiuéarobative

value. See Fuentes32 F.3d at 767 (3d Cir. 1994) (citikgold 983 F.2d at 545).
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Significantly, there is evidence to show that McNeill treated similarly sitieatgdoyees
in a similar manner, having also terminated nurses born in 1965, 1966, 1978, aaftdi985
issuing written warnings regarding their unsatisfactory job perfornsanged although Riley
suggests that Mailey may have tainted the decisionmaking process or codiergd pdo
making complaints about her, stads to presenany evidence thdhe patients or families were
coercedor that McNeill knew or had reason to know that the patemplaints were baseless
In fact, the clear patteiin the evidentiary record of Rilegpeatedlyengaging in similar
unsatisfactory condi triggeringdisciplinary measures from a variety of supervisorggests
just the opposite-that patient/familyco-worker, and managet complaints were voluntary and
based orsharedexperiences interacting with Riley

In emphasizingriley’s positive pgformance appraisals in previous ye&intiff
ignores the fact that Corrective Actiblotices were also issued in 2004, 2005, 2010, and 2011.
In 2012, there is clearly an undisputed, heavily documented history of patient complaints and
managerial warmgs regardindgperbehavior and interaction with co-workers and patients,
including patient safety concern$he fact that several new incidents occurred under McNeill’s
watch, including one that was personally withessed by McNelighs against eonclusionthat
discriminatory animus must have been the reason for Plaintiff’s firing. dilladdnducted an
extensive investigation of the incident that led to Plaintiff's final written warniRelying on
independent sources, McNeill suspended Plaintiff only after giving her numerauagsaiboth
verbal and written. Finallythe plain terms of SMary’s disciplinary policy are cledhatthe
progressive disciplinary foustepprocedure is not mandatory. Rather, the level of discipline is
supposed to be based on a variety of factors, including the severity of the infractiom,

McNeill waswell within her authority to expeditRiley’s progressive discipline by skipping
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stepsof thedisciplinaryprocedure. The policgvenlists patient safetgoncerns and harm to St.
Mary’s reputation in the communigsexamples of legitimateauses for terminationVicNeill’s
record of imposing discipline in a wide range of situations, and terminating eraplogth
inside and outside the protected clasgansistent with a medicptofessional enforcing
standards of good care—not decisionmaking animughat respect, it bears mention that St.
Mary is responsible for maintaining the appropriate standard of caleefpatients it treats.

Riley’s mostfervent opposition to Defendant’s Motion is drawn from her sulpjective
perception of her job performancaA. cursory revew of the lengthy record might suggest that
the sheer volume d@lleged factual disputesust mean there & genuine issue for trial, but an
in-depth analysiseveals that no such issue existghile | sympathize withPlaintiff's
frustrationand distressverlosing her job with St. Mary, controllingase law is clear that
federal courts do not oversee the business decisions of private employersvdinehaployees.
Riley challenges St. Mary’garious responses to her conduct and often defanalsempts to
justify her own actions. @8, most sigificantly, she does not challenge the underlying fatts
each disciplinary incidentWhether St. Mary reaatieappropriately to each situatigsimply
not for me to assess. Accordingly, Plaintiff has not ragsgdnuine issue of material falat
would allow a reasonable juror to find in her fayand her claim for discrimination fails at this
stage of thaicDonnell Douglagramework.

ii. Plaintiff's Retaliation Claim

Incorporating the above pretextalysishere Plaintiff's retaliation claim also fails
Regardless of whether or rekaintiff has established@ima faciecase, she has not raised a
genuine issue of material fact that would allow a reasonafe o inferthat hertermination

was motivatedy retaliation for protected conducthere s simply a dearth of evidence
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suggesting that Plaintiff'dischargevas motivated by anything other than legitimate business
reasons.Therefore, Defendant is again entitled to judgment as a matter of law.
[l Conclusion

Based on the foregoin@efendant’'s Mabn for Summary Judgmerg grantedn full.

/sl Gerald Austin McHugh
United States District Court Judge
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