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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT ALTOMARE,
Plaintiff, :
V. ) CIVIL ACTION NO. 13-7297

CAROLYN COLVIN, Acting Commissioner
of the Social Security Administration,
Defendant.

MEMORANDUM OPINION

RUFE, J. August 31, 2015

Plaintiff Robert Altomareéorings this action under 42 U.S.C. 8 405(g), seekidgjal
review of the final decision of the Acting Commissioner of the Social Securityiistration,
Carolyn W. Colvin (“Commissioner”), who denied his application for Supplem8&etairity
Benefits (“SSI”) under Title XVbf the Social Security AcDefendant argues that the
determination of the dministrativeLaw Judge(“*ALJ”) was supported by substantial evidence
and should be uphel@his Court referred the matter to Chief Magistrate Jucly®| Sandra
Moore Wellsfor a Report and Recommendation (“RR&).* In an R & R submitted on April 17,
2015,Magistrate Judg®vells ecommended th&laintiff's Request for Review be denied and
Judgment be entered in favor of Defendant and against Plaiitiff timely filed objections,
all of whichaddressed findings regardintaidtiff’s physical conditions and exertional
limitations. The Court will overrule the objections Plaintiff raisaslthe Court findhe R & R

persuasive on the issues raised in the objections. However, the Court does not approve and adopt

! See Local Rule of Civil Procedure 72.1.1(a); 28 U.S.C. § 636(b)(1)(B).
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the R & R in full, and will remand the case for further agency proceedingbgfoedsons set
forth herein.
l. Background

On August 19, 2010, Plaintiff applied for SSI benefits, alleging disability sincesiug
2007, based upon deprassiresidual sympathetic dystrophy, diverticulitis, hernia, arthritis, high
cholesterol, and knee and back injuries and pain. A hearing was held before an ALJ on October
4, 2011. On December 7, 2011, the ALJ issued a written opinion, dePigimgff's claim for
benefits.

The ALJ found that Plaintiff was severely impaired by degenerative dissdiséthe
lumbar spine and cervical spine, history of right knee injury with pain, and reflepaslyatic
dystrophy at Step 2 of the sequential evaluation process, but found that these intpairdieot
meet or equal a listing at Steg Fhe ALJ found that Plaintiff's depression did not constitute a
severe impairment at Step 2, but in so doing, applied the listing criteria from Siep ALJ

then found that Plaintiff has the residual functional capacity to perform a sulligét @fork, as

2n order to qualify for benefits, a person must be found to have a disatgfiyed as an “inability to
engage in any substantial gainful activity by reason of any medicghyrdinable physical or mental impairment
which can be expected to result in death or which has lasted or can be expectddra lesttinuous period @iot
less than 12 months.” 42 U.S.C. §8 423(d)(1)&®e alsdBarnhart v. Thoma$40 U.S. 20, 23 (2003). An ALJ
reviewing an application for disability benefits must employ the-$tep process established in the Social Security
Regulations (“the Reguliains”) to determine whether a disability existygkes v. ApfeR28 F.3d 259, 2683 (3d
Cir. 2000); 20 C.F.R. 88 404.152& step one, the ALJ must determine whether the applicant is engaged in
“substantial gainful activity;if she is, the claim is déed. If the applicant is not engaged in substantial gainful
activity, the ALJ must determine at step two whether the applicant sfrffersa severe, medically determinable
impairment which significantly limits her ability to workf the applicant hasueh an impairment, the ALJ must
determine at step three whether the impairment found meets the critergy fof the impairments conclusively
presumed to be disabilities, which are listed in Part 404, Subpart P, Apdefitlie Listings), or has an
equvalently debilitating medical conditionlf the applicant has a severe impairment that does not meet or equal an
impairment in the Listings, the ALJ must determine at step fourhehéte applicant has the Residual Functioning
Capacity {RFC’) to perfom her former relevant workif the applicant does not have the RFC to perform her
previous work, the Commissioner must establish at step five thapplieaat has the RFC to perform other work
that exists in the national economy, considering her age, education andxperience At this fifth step, if the
Commissioner cannot demonstrate that the applicant has the RF@itonpether existing work, the ALJ must find
the applicant to be disabled.



defined in 20 CFR 416.967(b), but could not perform his past relevant work. Given Plaintiff's
age (closely approaching advanced age), educational backgrdumchde), vork experience
(unskilled), literacy level (minimal), and exertional limitations (light work with soddétenal
limitations), the ALJ found that there are jobs that exist in significant numbers matibeal
economy that Platiff can perform, and denied his claim for benefits.

The Appeals Council denied Plaintiff's request for review of the ALJ’s meci$he
Plaintiff then appealed to this Court, which referred the case to Magisidge Wells for an R
&R.

. Standard of Review

The agency’s legal conclusions are subjectetmovareview > However, heagency’s
findings of fact will not be disturbed if they are supported by substantial evid@meeCourt
will generally defer to the ALJ’s findings, and affirm the ALJ’s findirggact if they are
supported by “such relevant evidence as a reasonable mind might accept as adegymort a
conclusion,® even if the Court, actinde novowould have reached a different conclusion than
the AL1°®

When reviewing a magistrate judg&s& R regarding an ALJ’s decision, the Court
conducts ale novareview of any portion of the R & R to which a proper objection was rhade.

However, when no objection is made to an R & R or some a portian®f&aR, the courimay

% Poulos v. Comm’r of Soc. Sgé74 F.3d 88, 91 (3@ir. 2007).

“1d.

® Pierce v. Underwood487 U.S. 552, 565 (1988).

® Monsour Med. Ctr. v. Heckle806 F.2d 1185, 11991 (3d Cir. 1986).

" Fed. R. Civ. P. 72(h).



accept the report and recommendation if the court is satisfied that therelesnerror on the
face of the record.
IIl.  Discussion

A. Exertional Limitations

The R & Rconcludedhat thefollowing findings by the ALJ were supported by
substantial evidencet) that Plaintiff's right knee impairment did not meet or equal the
requirements of Listed Impairment 1.@21d2) thatPlaintiff was capable of performing a subset
of “light” occupations despite his exertional limitatiohrsso doingthe R & R addressed
Plaintiff's contention that the ALJ improperly assessed his RFC, failed tossdtieeopinions of
two treating physicians, and mischaracteriteglopinions of a thirtteating physicianThe R &
R also concluded th#ate ALJdid not err in failing to apply Medical Vocational Rule 201.09,
upon finding that Plaintiff was capable of a number of light occupafiéitsally, the R & R
found that the ALJ’s credibility determinations were supported by substamtatirevidence.

In his Objections, Plaintiff argued that the R & R erred in concluding: 1) théilikie
finding that Plaintiff can engage in light duty work was supported by substantieheei
regarding his residual functional capacity; 2) that the ALJ adequatelydeoedithe medical
evidence from Plaintiff's treating physicians; 3) that the ALJ’s findinganging Plaintiff's
credibility were supported by substantial record evidence. The Court overailggff3

Objections to the R & R, for the reasons set forth in the R & R.

8 Fed. R. Civ. P. 72(b), Advisory Committee Notes: 1983 Edition.

° As the R & R correctly notes, Medical Vocational Rule 201.09 applies to claitiaited to sedentary
work.



B. Non-Exertional Limitations

The R & R also concluded that the ALJ’s findings regarding Plaintiff's mentakgland
non-exertional limitations were supported by substantial evidéifee R & R reasoned that “the
ALJ did not reversibly err by finding that Plaintiff's depression was not sebecause,
inasmuch as the ALJ found that Plaintiff had other severe impairments, she continued her
analysis beyond the second step of the sequential evaluation pro¢esther, the ALJ stated
that she s including any limitations from Plaintiff's nesevere depression in her assessment
of Plaintiff's RFC.™° Although Plaintiff did not pose an objection on this issue, upon this
Court’s careful, independent review of the record, the Court finds thaLthapplied the wrong
standard in ruling that Plaintiff's mental illness was not severe at Step 2, atiughbkearerror
was not remedied at a later point in the sequential evaluation process.

First, the Court finds legal error in the ALJ’s conclusion that Plaintiff's ekgpon was
not severe at Step 2. At Step 2 of the sequential evaluation process, an impaicoesitiered
“not severe” only if it is “a slight abnormality (or combination of slight abmadities) that has
no more than a minimal effect on the ability to do basic work activitiestie ALJ’s opinion
improperly applied the “Listing of Impairments” criteffan determining whether Plaintiff's
depression was seveiighe Listing of Impairments is properly consulted at Step 3, to determine
whether the claimed impairments ardficiently severéo meet (or equal) the criteria set forth in
the appropriate Listing. It is not a proper basis for a finding of not-disab&@@ 2. Thus, in
finding Plaintiff's mental health conditions were “not severe” at Step 2, theapplied the

wrong legal standard.

YR&Rat8.
120 C.F.R. § 404.1521; Social Security Rulings285and 963p.
1220 CFR Part 404, Subpart P, App’x 1, Listing 12.00C
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Second, the Court does not agree with the R & R’s conclusion that the ALJ’'s RFC
assessment properly considered any eoertional limitations from Plaintiff’'s depression.
Although the ALJ notedhiat Plaintiff had received treatment for depression for two years
beginning in 2001, treatment for anger management from 2001-2005, andlayfiirgatient
hospitalization with a diagnosis of major depression, recurrent, with psychmipt@ys in
2011} the ALJ's discussion of his RFC included no discussion of the substance of Plaintiff’s
psychological records or documentenptoms™* Thus, Court cannot agree with the R & R’s
conclusion that “the ALJ properly considered the combined effects of all otiflai
impairments, including his nosevere depressiort®Because the Court has determined that the
ALJ’s ruling as to the severity of Plaintiff's depression #melALJ’s failure to evaluate whether
Plaintiff's psychiatric records documented dagctional limitations associated withs mental
illness constitute clear errahe Court will not approve and adopt the R & R with regard to these
issues.

V. Conclusion

Upon exercising its independent review of the record, the Court has determined that the

ALJ applied an incorrect legal standard in finding that Plaintiff’'s depressas not severe at

Step 2, and that this error was not remedied by her assessment of Plaintifimalnc

13 Other medical records indicate that depression was an ongoing issuairitiffPFor example, a medical
record dated 5/29/2009 lists depression on Mr. Altomare’s “Chronic ProbkmRi at 283.

4 The psychiatric assessment conducted at First Hoditaming Valley documented Plaintiff's mental
health treatmenfjotinga two month period of increased anxiety and depression, and noting the rasserious
symptoms for the preceding twenty yeakte was discharget outpatient treatment in a partial hospitalization
program after a five day inpatient stawjth a prescription fo6eroqueto treathallucinations, preoccupations,
anxiety, and decreased sle@heassessment and discharge summary from Plaintiff's inpatiepithlizationare
theonly substantive mental health records which are part of the recoati3B8395. A state agency psychologist
completed a Psychiatric Review form, checking the box for “no medidatlsrminable mental impairment,” but he
did not personally assess Pl&#freind apparently did not review any of Plaintiff's mental health tnestrecords
before forming his opinion. R. at 3G4.

BR&RatO.



limitations later in the sequenti@valuation process. Therefotke Court will remand the case
for further consideration afhetherPlaintiff’'s mental illnesss severe and whether he suffers
anynon-exertional limitationsn his ability to work.

An appropriate Order follows.



