CHARLES v. HARRY et al Doc. 23

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LARRY CHARLES;,:
Petitioner,

V. E Civ. Nos. 13-7548, 14-189
LAUREL HARRY, et al.,
Respondents.
ORDER

PetitionerLarry Charleshas filedpro se objections to Magistrate Judge HeffleyReport
and Recommendation regarding his Petition for habeas relief. (Doc. Nos. 19, 21); 28 U.S.C
§2254. | will overule the objections, adoptudge Hefflels recommendationsand deny té
Petition.

l. STANDARD OF REVIEW

| must reviewde novo those portions ofhe Report to which timely, specific objections
have been filed. 28 U.S.C686(b)(1)(C). | may “accept, reject, or modify, in whole or in part”

the JudgeHeffley's findings or recommendationdd.; Brophy v. Halter, 153 F. Supp. 2d 667,

669 (E.D. Pa. 2001). As to those portions to which no objections have been made, | must
“satisfy [myself] that there is no clear error on the face of the recordder ¢o accept the

recommendation.” Fed. R. Civ. P. 72(b) Advisory Committee Ngttdienderson v. Carlsgn

812 F.2d 874, 878 (3d Cir. 1987) (explaining the district court’s responsibility “to afford some
level of review” when no objections have been made).

| may grant habeas reliebnly if the state courtsadjudication of Petitioner's claim
“resulted in a desion that was contrary to, or involved an unreasonable application of, clearly

established Federal law, as determined by the Supreme Court of the Unigsd &tédtesulted
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in a decision that was based on an unreasonable determination of the factd wof liige
evidence presented in the State courtceenling.” 28 U.S.C. 8254(d). To warant habeas
relief, the state courtstlecision must be “objectively unreasonable;” | may not grant relief
“merely because [I] conclude that the state court applied federal law errognepustorrectly.”

Jacobs v. Horn, 395 F.3d 92, 100 (3d Cir. 2088 alsaCavazos v. Smith132 S. Ct. 2, 4

(2011) (“[A] federal court may not overturn a state court decisiasimply because the federal
court disagrees with ¢hstate court.”).

. BACKGROUND

The Commonwealth charged that over the courseak thanfive years Petitioner, a
former criminal defense attorney in Philadelphia, sexually abused six gadsfeve to sixteen.

Commonwealth v. Charles, No. 893 EDA 2068 op.at 2 (Pa. Super. Ct. May 3, 2010)he

abuse stopped on January 15, 2007, “when he was caught, naked, wagleardld victim in
the lawyer’s lounge of the Criminal Justice Center in Philadelphda."On September 10, 2007,

Petitioner plednolo contenderdo sixteen counts, including rape, involuntary deviate sexual

intercourse, unlawful contact/communication with a minor, aggravated indecenitassmd
indecent assault.(Pet., Doc. No. 1 at 1)Charles No. 893 EDA 2008 at 2. The Sexual
Offenders Assessment Board evaluated Petitioner and determined that dsexaslly violent
predator.Charles No. 893 EDA 2008 at 2.

On December 20, 2007, the trial court sentenced PetiiewBp was 52 years oldto
consecutive sentensér the mostserious charge related to each victiritByears for rape of
victim L.W.; 510 years for unlawful contact or communication with a minor, a second victim
L.W.; 1-2 years for unlawful contact or communication with a minor, victim D-10 years for

rape @ victim J.T.; 22 years for unlawful contact or communication with a minor, victim K.W.;
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and 612 years for rape of victim C.WCharles No. 893 EDA 2008 at ZZharles No. 953 EDA
2012, slip op. at 3 n.4, 5. The trial court also imposed a consecemitense of one to two years
for indecent assault of the youngest victim, C.W., who was five to six yehrghein Petitioner
raped and assaulted he€harles No. 953 EDA 2012, slip op. at 3 n.4. Petitioner received a
concurrentsentence for the remainder of the chardes. His aggregate sentence wasis25 to

50 yearamprisonment.Charles No. 893 EDA 2008 at.2Defense counselid not objecto the
aggregate sentence or any of the individual sentenicesPettioner subsequently moved for
reconsideration, asking the trial court to impose concurrent, rather than consesmritemces
for all the charges Charles No. 953 EDA 2012 at 3. On February 21, 2008, the trial court
denied the motionid.

On direct appeal, Petitioner argubdt hisaggreggatsentence was “arbitrary, excessive,
unreasonable, shocking to the conscience, and disproportionate to the crime, and amounted to an
abuse of discretion.’'Charles 893 EDA 2008 at 2. On May 3, 2010, the Pennsylvania Superior
Court ruled thatPetitionerhad waived these contentiob&cause he did nakise themat
sentencing or in his motion for reconsideratidd. at 45. The Pennsylvania Suprem@ourt

deniedallocatur Charles 953 EDA 2012 at 3.

On January 13, 2011, Petitioner filedpao se petition for relief under the Post
Conviction Relief Act. Id. The Court appointed counsel, who filed an amended PCRA petition
on December 5, 2011, raising onaiel: that trial counsel hadeffectivdy failed to challenge

the discretionary aspeciof the sentenceld. at 34; Commonwealth v. Charles, GA-CR-

0056392007, slip op. at 1. On March 20, 2012, #€RA Courtdeniedrelief, ruling that
although trialcounsek performance was deficier®etitioner had not demonstrated prejudice

Charles 953 EDA 2012 at 4,.60n August 17, 2012, the Superior Court affirmeldl. The
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Supreme Courdagaindeniedallocatur (Rep., Doc. No. 19 at 3.)

On December 23, 2013, Petitioner filed the instantse Petition, alleging that: 1) trial
counsel was ineffectivm failing to preserve theentencing challenger appeal; 2) the PCRA
Court and the Superior Court erroneously failed to grant Petiteonenc pro tunc appeal; and
3) Petitioner'ssentence amats to cruel and unusual pghment, violating hislue process and
equal protection rights, as it is effectively a life sentence. (Pet., Doc. N@.. 1l lareferred the
Petitionto Judge Heffley on April 30, 2014. (Doc. No. 8.) Respondents filed a Response on
October 2, 2014. (Doc. No. 17.)

Judge Heffley filed her Report and Recommendation on February 27, 2015, concluding
that all Petitioner’s claims were meritless. oD No. 19.) Petitioner filed objections on March
16, 2015. (Doc. No. 21.)

1. OBJECTIONS

Although couched differently, Petitioner’s habeas claims—and the instactiobge—all
iterate and belatedly reiterate Petitioner’s belief that his sentence was tooBenguse, like
Judge Heffley, | conclude that the state courts’ decisiere not “objectively unreasonable,” |
will overrule Petitioner’s objections.

A. | neffective Assistance of Counsel

Petitionerfirst objects to JudgHeffley’'s rejection ohis ineffectivenesslaim.

Sandard

Petitioner argues that Judge Heffley applied theomg ineffectivenessstandard:
“[Ulnbelievably, and without comment the Magistrate quotes Siyerior Court incorrectly
stating that{Petitioner] had to establish that the outcome of the challenged proceeding ‘would

have been different.. . .[A] Petitioner does not have to show that he ‘would’ definitely succeed

Paged of 12



with his ineffectiveness claims.” (Pet’r Obj., Doc. No. 21 at 7.) In fact, Juedikeis quoted

the Superior Court’s recitation of the corrgeejudicestandard: “[A]lppellant had to establish

that but for counsel’s failure to properly challenge his sentence, ‘tharesasonable probability

that the outcome of the challenged proceeding would have been different.” (Rep., Doc. No. 19

at 10 (quoting Comm. v. Charles, 953 EDA 2012, slip of3. @iting Comm. v. Whitmore, 860

A.2d 1032, 1036 (Pa. Super. Ct. 2004)3pe alsdtrickland v. Washingtgrd66 U.S. 668, 694

(1984) (“The defendant must show that there is a reasonable probability that, boatirisel’s
unprofessional errors, the result of the proceeding would have been differentcrdiagly, |
will overrule the tjection.

Sentencing Considerations

Petitioner argues thaludge Heffley did not adequately address the sentencing court’s
failure to consider Petitioner's potential for rehabilitatiorAlthough his contentions na
entirely clear,Petitioner seems to argue that he has demaitstk prejudice from his trial
counsek failure toobject to the manner in which the sentencing court considered rehabilitation
| disagree.

At sentencing, the Commonwealth presented the testimony of an expert who found that
Petitioner’s risk of recidivism was highN.T. 12/20/07 at 43, 65, 6&etitioner presentegkpert
testimonythat his recidivism riskvas in the “moderate rangebut, with proper intervention
could be “relatively low to moderateld. Beforepronouncing sentencthecourtexplained:

And also taking into consideration the rehabilitative needs of you, Larry
Charles, to the extent there are any, because | don’'t knavtiady are. |
think you've heard me say that with both doctors that testified here this
morning. That to me, at this point is speculation; but nevertheless, that
testimony has been seriously considered.
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| also from a personal viewpoint agree with thistrict attorney here, |
can't believe that if you were out on the street that you would ever stop.
And perhaps my effort here is to try to stop you as best | can.

(N.T. 12/20/07 at 166-69.)

The sentencing judge thus took into account Petitioner’sciagdar rehabilitation, and
foundthat if Petitioner were “out on the street” he would continue assaulting undertiges.vic
After examining the sentencing tsamipt, the Pennsylvania Superidourt ruledthat Petitioner
had not demonstrated that he was prejudiced by counsel’s failure to wbjbet sentencing
court’s finding. Charles 953 EDA 2012 at91. Because construing the expert testimony was
certainly the sentencingjudge’s perogative, it appears thatounsel's objection to that
construction would have done little more than confirm counsel’s disagreemienbejudge.In
light of the trial court’s “serious[] consider[ation]” of the testimony of texperts regarding
recidivism, it is thus hghly unlikely that an objection would have resulted in a different
sentence In these circumstances, the Pgtwemnia Superior Court’suling that Petitioner had
failed to show prejudicevas not “contrary to, or..an unreasonable application of, clga
established federal law.” 28 U.S.C. § 2254. Accordingly, | will overrule the admecti

Federal Law

Petitioner objects to Judge fley’'s characterization of hisentencinghallengeasbeing

primarily based on state lawS&eDoc. No. 19 at 11 (citingstelle v. McGuire502 U.S. 62, 67-

68 (1991) (“[ljt is not the province of a federal habeas court to reexaminecstate

determinations on stateaw questions.”); Milton v. Graterford, No. 1:@%Vv-1477, 2010 WL

5060199, at *1-3 (M.D. Pa. Dec. 6, 2010) (sentencing is a state law question, and a sentence does
not implicate federal law if it falls within statutory bounds).) Petitioner is corrext Hfs

ineffectiveness clainis based orfederal constitutional law.SeeStricklard, 466 U.S. at 694.
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Judge Heffley plainly understood this. Like Judge Heffley, | concludebibeduse Petitioner
has notdemonstrated prejudic¢ghere was no ineffectiveness. In theseuistances, | will
overrule the objection.

B. Prejudice Inquiry

Petitioner repeatedly objects to the Superior Court's prejudice inqairgl, Judge
Heffley’s recommendation that it remain undisturbadyuing that “prejudice should have been
presumed.” (Pet’r Obj., Doc. No. 21 at 8, 9disagree.

Prejudice is presued when a defendant is deprived of counsel entirely, or when
counsel’s ineffectiveness deprives a defendant of an entire procedure, suchpeal. See

United States v. Cronic, 466 U.S. 648, €88(1984) (“Absent some effect of challenged

conduct on the reliability of the trial process, the Sixth Amendment guaranteeeislje not
implicated. .. .There are, however, circumstances that are so likely to prejudice the accused that
the cost of litgating their effect in a particular case is unjustifiédost obvious, of course, is the

complete denial of counsgl. Roe v. FloreOrtega 528 U.S. 470, 4884 (2000) &pplying a

“presumption of prejudice” to cases where counsel fails to file a notiappeal, and defendant
shows a reasonable probability that he wanted to appeal).

As Judge Heffley noted, counsel’'s failure ¢bject to Petitioner's sentencdid not
deprive Petitioner of counsel or of the appellate process altogetSeeD¢c. No. 19 at 13.)
Petitioner has not cited any Supreme Court authority that failure to presessei@tar appeal is
tantamount to the outright deniad an appeal, warranting the presumption of prejudice. In these
circumstances, ktonclude that the Superid@ourt’s application of theStrickland standard,
requiringthe showing ofprejudice, was neither “contrary to” nor “an unreasonable application

of[] clearly established Federal law, as determined by the Supreme €dtlet dnited States.”
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28 U.S.C. § 2254. Accordingly, | will overrule the objection.

C. Sentencing Procedure

Judge Heffley rejectedas procedurally defaulted and nRoognizable Petitioner’'s
argumeng that his sentencing procedure violated the Due Process Clause, the EqualbRrotect
Clauseand the Eighth Amendment. (Doc. No. 19 at 14jitiener objects.

Procedural Default

JudgeHeffley found that thessentencing claims were procedurally defaulted because
Petitioner never raised them in state couPetitionerarguesthere was no procderal defaut
because(1) PCRA counsel was appointed solelyraise counsel’s ineffectivenesandso was
not given an opportunity tpresent other claims; and (2) Petitionevertheless presentecete
claims. | will overrule thesebjections.

Even asuming, arguendo, that PCRA counsel was appointed to allegdy trial
counsel’s ineffectivenesshat would not have precluded him from arguing that counsel was
ineffective for failing to raise the Fourteenth and Eighth Amendment claimslyPRetitioner
has not made ouhe “cause” required to overcome procedural defa@ee Wainwright v.
Sykes 433 U.S. 72, 87 (1977) (a petitioner attempting to excuse a procedural default must

demonstrate “cause” and “prejudice’'Goleman v. Thompson, 501 U.S. 722, 753 (1991)

(“interference by officials malking] compliance impracticable” constitutes “Cauddoreover,
Petitioner himselfailed to raise these Fourteenth and Eighth Amendment claims at the PCRA
stage—before counsel filed an amended petition. (PCRA Pet.; PCRA Am. Retged
Petitionerdid not raise a constitutional claim s¢éntencing or on dire@ppeal and has not
sought to excuse his failure to do so.

To the extent thalPetitionerargues that his failure to raise these issues eavlsrthe
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result of ineffective assistance of trial counsel, he has failed to deatenstejudice Petitione
offers nofederal authority requiring more process thanwas affordedidentified a way in
which he wa treated differently fronsimilarly situated individuals, oexplained howhis
punishment is “cruel and unusual.” He has merely argued that the sentencinghadehave
made a finding regarding his potential for rehabilitation, and added a constituéibekto the
claims. He has not shown, howevehat an earlier assertion of thesgabeledclaims would

have resulted in a different outcom&eeMurray v. Carrier 477 U.S. 478, 493 (1986) (habeas

petitioner attempting to excuse procedural default must show “actual ipsegjud
Petitioner also argues that he fact did present thesgaims to the PCRA court, but
simply failed toidentify the constitutional provisions by nam@&his is simply untrue See

Baldwin v. Reese, 541 U.S. 27, 29 (2004) (“Before seeking a federal writ of habeas corpus, a

state prisoner must exhaust available state remedies, thevely the State the opportunity to
pass upon and correct alleged violations of its prisoners’ federal rightgfn@htitations and
guotation marks omitted)Nara v. Frank488 F.3d 187, 1998 (3d Cir. 2007) (“A petitioner
can ‘fairly present’ his claim through: (a) reliance on pertinentrédaases; (b) reliance on state
cases employing constitutional analysis in like fact situations; (c) asseftiba claim in terms
so particular as to call to mind a specific right protected by the Cormtitaind (d) allegation of
a pattern of facts that is well within the mainstream of constitutional litigation.” (ihtetagon
omitted)).

At the PCRA Petitionerraisedthe federal ineffectiveness standard and state atythor
regarding sentencing, andade no mention obue Process, Equal Protection, tbe Eighth

Amendment (PCRA Pet., PCRA Am. PetColon v. DiGuglielmo No. 05cv-4343, 2007 WL

4976518, at *7 (E.D. Pa. Apr. 11, 2007) (“[A]ny attempt by Petitioner to convert this itilom
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a federalissue by adding ‘Due Process’ language for the first time in this forumsesudin
unexhausted and procedurally defaulted claim.”).

In these circumstances, Petitioner failed fairlptesent his constitutional claims.

Cognizability

To the extent thaPetitioner presented these claims in state court, | agree with Judge
Heffley’s conclusion that Petitioner merely seeks to challéngesentencender state law, and

this claim is norcognizable in federal courtSeeMilton v. Graterford No. 1:09cv-1477, 2010

WL 5060199, at *1 (M.D. Pa. Dec. 6, 2010) (“[A]bsent some constitutional violation, it is clear
that, particularly in the area of state sentencing guidelines, federas caartot review a state’s
alleged failure to adhere to its own sentencing procedure. Accordingly, a fedetalidooot
reevaluate a sentence in a habeas corpus proceeding unless it exceeds statstdynkennal
citations and quotation marks omitted)). Petitioner’s sentence was within thrstdimits

under Pennsylvania lanCharles 953 EDA 2012 at *9. Accordingly, | will overrule Petitioner’s

objections.

D. Evidentiary Hearing

Petitioner also objects to Judge Heffleysfusal to conductin evidentiary hearing.
(Pet’r Obj. at 5.) lagree with Judge Hig¢y. In exercising my discretiowhen considering
Petitioner’s request must “focus on whether a new evidentiary hearing would be meaningful, in
that a new hearing would have the potential to advance the petitioner’'s cl@amipbell v.
Vaughn 209 F.3d 280, 287 (3d Cir. 2000Because the pleadingereclearly demonstrate that
Petitioner’s claims are procedusaliiefaulted, noftognizable meritless or all threg a hearing

would be pointless Accordingly, | will overrule the objection.
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E. Certificate of Appealability

Finally, Petitioner objects to Judge Heffley’s recommendation that Ingetd issue a
certificate of appealability. (Petr Obj. at4l 21.) Petitioner has not made a “substantial
showing of the denial of a constitutional right.” 28 U.S.2283(c) No “reasonable jurist”
could conclude that the Superior Court’s disposal of Petitioner's ineffectiveteess was
“contrary to” or an “unreasonable application” of United States Supreme Giloiorigy. See28

U.S.C. §82254;Slack v.McDaniel 529 U.S. 473, 484 (“Where a district court has rejected the

constitutional claims on the merits, the showing required to sat@®b3(c) is straightforward:

The petitioner must demonstrate that reasonable jurists would find the dstiitts assessment

of the constitutional claims debatable or wrong.”). Moreover, Petitionengddib present Due
Process, Equal Protection, and Eighth Amendment clamnsate courtconstitutes a “plain
procedural bar.”Slack 529 U.S. at 484 (“Where a plain procedural bar is present and the district
court is correct to invoke it to dispose of the case, a reasonable jurist could natleasither

that the district court erred in dismissing the petition or that the petitioner should wedatm
proceed dirther.”). In these circumstances, there are no grounds to issue eaatertiif
appealability.

V. CONCLUSION

AND NOW, this30th day ofJuly, 2015, upon consideration of the pleadings and record
herein, and aér careful review of Judge Heffley's Reparid Recommendation (Doc. No. 19
and all related filings, it is herel@yRDERED that:

1. Petitioner’'s djections to the Report and Recommendation (Doc. Np. 21
areOVERRULED;

2. Judge Hefflels Report and Recommendation (Doc. No. )19s
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APPROVED andADOPTED,;
3. Thereare no grounds to issaecertificate of appealability; and

4, The Clerk of Court shall mark this cadesedfor statistical purposes.

AND IT ISSO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.
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