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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LARRY HACKNEY : CIVIL ACTION
V. E No. 13-7590
T.D. BANK
MEMORANDUM
Juan R. Sachez, J. May 12, 2014

Plaintiff Larry Hackney brougtthis action against T.D. Barbdased on his assertion that
he never received a settlement check in connection with a class settlementiatadogd .D.
Bankin a class actiompresided over by the Honorable James Lawrence Kinge Southern
District of Florida See In re Checking Account Overdraft Litigation, 09MD-2036 (S.D. Fla.)
T.D. Bank moved to dismiss tl@mplaint. In responseiHackneyfiled two motions of his own,
essentiallyrequestinghat the Court enter judgment in his faard that T.D. Bank produce a
copy of tre check it alleged he was sent in connection with the settlentantthe following
reasonsT.D. Banks motionwill be granted anddackneys motionswill be denied.
BACKGROUND*

The classactionin Florida concernedT.D. Banks allegedlyimproper assessment and
collection of overdraft fees. In re Checking Account Overdraft Litigation, 09-MD-2036
(Document 3339 at 156). Public records establish that, on March 18, 2013, Judge King
entered an ordeapproving the partiesettementagreementand issuedinal judgmentin the
case |d. (Documents 3339 & 3340)Pursuant to the settlement agreement, class members who

did not opt out would receive @o rata sharef the $62,000,000 common furathd, in turn,

! The following facts are taken frothe Complaint and publicly available documents frahe
proceedingin the Southern District of Florida.
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released T.D. Bank from any liability associated wit@improper assessment of overdraft fees
Id. (Document 3158, 1 90, 97, 167109 & Document3340, § §. The final judgment states
that the parties to the settlement agreensebimit to, and that Judge Kingtains,“exclusive
jurisdiction . . . to administer, implement, supervise, construe, enforce and pdHerm
Settlement”and to ‘adjudicateany suit, action, proceeding or dispute arising out of the
Settlement.”ld. (Document 3340, | 8).

In his Complaint,Hackneyessentially allegedhat T.D. Bank improperly charged him
$1,400 in overdraft feesHe further allegedhat, although he was part of the settlement class in
the Florida actionhe never received a settlement check after Judge King's approval of the
settement. Hackneyalso suggestetthat he is dissatisfied with the settlemapproved by Judge
King.

T.D. Bank moved to dismiss tli@mplaint on the basis that it is incomprehensible and,
alternatively, becausdackneys claims are barred by Judge King’'s orders in the ralidtirict
litigation. Hackneyresponded with a “Mabn for Delaid [sic] Settlement,ih which heagain
allegedthat T.D. Bank deprived him of his settlement procemuthat the settlement in the
Florida actionwas unfair He appears to be requesting that the Court enter judgment in his favor
in the amount of $1,000,000Hackneyalsofiled a motion titled “Motions the Court to Order
Defendants to Show the Date, Amount, and the Check in Xeraxdar#1 Sheet of 8 % 11
Stationary”requesting that T.D. Bank produce a copy of the settlement check allesgadlto
him.? In his motion Hackneyconfirmedthat the instant lawsuit isased on hiallegation that he

never received a chedtr his portion of the settlement.

2 Hackneyfiled a similarmotion in connection with higlotion for Delaid [sic] Settlemerit but
it appears that motion was not properly docketed and the defendants did not receive itotice of

2



T.D. Bank responded tblackneys motions by arguing that thenotion for settlement
should be deniedandby producing a copy of the chedak the amount of $9.31, dated June 6,
2013, that the settlemergdministrator sent télackney T.D. Bank also submitted an affidavit
from an employee of the settlement administratdrp confirmedthat the check was sent to
Hackney butthatit had not been negotiated’.D. Bankindicatedthat it is willing tohavethe
settlement administratorancel the original check and issue a new checkHackney’s
proportionate share of the settlement fund.

Plaintiff subsequently filed a belated opposition to T.D. Bank’s motion to dismiss. He
did notclearlyrespond to any of T.D. Bank’s arguments for dismissal. Instead, he appears to be
reiterating his belief thal.D. Bank improperly charged hioverdraftfeesand claiming thathe
settlement in the Florida action was unfair becduess entitled to more than the $9.31 reflected
on the settlement check.

DISCUSSION

“To survive a motion to dismiss, a complaint must contain sufficient factual matte
accepted as true, to state a claim to relief that is plausible on its fAskctoft v. Igbal, 556
U.S. 662, 678 (2009) (quotations omitted¥In deciding aRule 12(b)(6)motion, a court must
consider only the complaint, exhibits attached to the complaint, matters of mdaid,ras well
as undisputedly authentic documents if th@mplainants claims are based updthose]
documents. Mayer v. Belichick, 605 F.3d 223, 230 (3d Cir. 2010Affirmative defenses that
are apparent from the face of the complaint may be raised in a 12(b)(6) m&&ermall v.
Famiglio, 726 F.3d 448, 459 n.16 (3d Cir. 2018 also Saehr v. Hartford Fin. Servs. Grp.,

Inc., 547 F.3d 406, 4236 (2d Cir. 2008)(district court may dismiss complaint based on

affirmative defensestablished by the complaint and judicially noticeatlermation).



As a class membewxho failed to opt oytHackneyis bound by Judge King'éinal
judgment and his order approving thettlement agreement in re Checking Account Overdraft
Litigation, 09MD-2036 (S.D. Fla.f See In re Diet Drugs Prods. Liab. Litig., 431 F.3d 141,
146 (3d Cir. 2005). In his final judgmedtydge King expressly retaineaclusivejurisdiction to
adjudicate disputearisingout of the settlement agreement re Checking Account Overdraft
Litigation, 09-MD-2036 (S.D. Fla.YDocument3340, 1 §; see Kokkonen v. Guardian Life Ins.

Co. of Am,, 511 U.S. 375, 3882 (1994)(a court may retain jurisdiction to enforce settlement
agreements provided it expressly does so as part of its dismiskal). Accordingly, as
Hackneys claimsall arise out of the settlement agreemdm@must raise thoselaims before
Judge King in the Southern District of Floriddo the extentHackneyseeks reissuance of his
settlement check, it appeditse parties can resolve that issue without resorting to the courts.

For the foregoing reasonthe Court will grantT.D. BanKs motion to dismissand
dismissthe Complaint without prejudice tddackneyproceeding in the Southern District of
Florida in the event the pas cannot resolve this matteemselves. Hackn&ymotions wil be
denied becausé&.D. Banks production of the settlement check mootdgickneys request for
production and becausdéackneymust pursue any substantive relief in the Southern District of
Florida.

An appropriate order follows.

BY THE COURT:

/s/Juan R. S#chez
Juan R. Sachez J.

3 Although plaintiffis dissatisfied with the settlement agreemenigygears tacknowledgehat
he is bound by it.



