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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

ESTATE OF JEFFREY H. WARE

by Barbara Boyer, individually, on behalf

of wrongful death beneficiaries and as
administratrixof the Estate of Jeffrey H. Ware

Plaintiff,
V. : No. 2:14ev-00014

HOSPITAL OF THE UNIVERSITY OF
PENNSYLVANIA;

UNIVERSITY OF PENNSYLVANIA;
PERELMAN SCHOOL OF MEDICINE
UNIVERSITY OF PENNSYLVANIA
TRUSTEES OF THE UNIVERSITY OF
PENNSYLVANIA;

ANN R. KENNEDY, D.S.C;

GARY KAO, M.D,;

MICHELLE ALONSO-BASANTA, M.D.;
NATIONAL SPACE BIOMEDICAL
RESEARCH INSTITUTE; and
CENTER FOR ACUTE RADIATION
RESEARCH,

Defendants

MEMORANDUM OPINION

Plaintiff 's Motion to Withdraw and Remand, ECF No. 78 Denied
Defendants motions for summary judgment, ECF Nos. 81 and 82 Granted

Joseph F. Leeson, Jr. September § 2016
United States District Judge

l. Introduction

Jeffrey H. Ware was a senior researchéhatJniversity of Pennsylvania who studied
the effects of radiation on living organisms. Am. Compl. 1 4, ECF No. 32. He died in 2011 from
a rare type of brain cancerllea gliosarcomald. { 6. Barbara Boyer was Wésewife.ld. § 2.
She claims that his cancer was caused by his exposure to excessive levels af cadiaiohis
research, and that the University of Pennsylvania and certain of its emphogaesponbie for
failing to protect him from that radiatioBeed. Y1 17792. She also claims that when Ware
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sought treatment for his cancer at the University of Pennsylvania, he was ndegraith
proper medical car&eed. 11 193228.

Boyer originally filed this action in the Court of Common Pleas of Philadelphia County,
Pennsylvania. Defendants removed the action on the theofedea&l law confers jurisdiction
upon the federal courts to hear actions arising out of exposure to certain radiosterals,
andon the theoryhatone of the Defendantsthe National Space Biomedical Research Institute
(“NSBRI'y—was acting undethe direction of a federal officer during the events in questien,
28 U.S.C. § 1442(a)(1). Boyer sought to remand the action, but the Court agreed with
Defendants on both theories of jurisdicti®®eEstate of Ware ex rel. Boyer v. Hosp. of the Univ.
of Pa, 73 F. Supp. 3d 519 (E.D. Pa. 2014ince that time, Boyer vohtarily dismissed her
claims against thBISBRI, and she now moves to voluntarily dismisstainclaims against the
other Defendants, without prejudicgith the goal of eliminating all bases for federal
jurisdiction. Defendants oppose her motion. Defendants have also moved for summary judgment
on allof Boyersclaims?

Due to the late stage of the proceedings, the @malines to permiBoyerto dismiss her
claims without prejudiceThat leaves Defendahtequest forthe entry osummary judgment.
Beause Defendantsave established that summarggment is warranted on af Boyers
claims, judgment will bentered in their favor.

Il. Procedural History

Boyers original complaint identified twenty claims, some based on the failure tacprote
Ware from radiation exposure during his research and some based on the failured®tpnovi
with proper medical treatment after he was diagnosed with cancer. All wexk drastate law.
Nevertheless, Defendants removed the actitimg to part of the PricéAnderson Nuclear
Industries Indemnity ActSeed42 U.S.C. § 2210(n)(2pection2210(n)(2)grants the district
courts original jurisdiction over anyublic liability action arising out of or resulting from a
nuclear incident. That would seem to b& peculiar way to describe a cadlegingthat a
researcher wasjured while working on the campus of the University of Pennsylvania, but
owing to the broad definitions @gress gave to the terrfgublic liability actiorf and “nuclear
incident,” the Court held that this caset thatdescription and removal tfie case was proper.
SeeEstate of Warg73 F. Supp. 3d at 532-33.

Removal was also propbecause onef the Defendants, tféSBRI, was actinginder
the direction of a federal officer during the events in question. Under 28 U.S.C. § (4 2@y

! Defendantdook it upon themselves tiraftan unsolicitedhirty-five-page opinion on these motigmghich

theyproposedor the Court to adopt as own.SeeECF No0.85. This document appears to be designed as a vehicle
for Defendants to obtain judicial endorsement of their views on a hiegjad issues related to the litigation of
radiation-injury lawsuits that do not need to be resolved to dispose of these motiaris dvident from the fact

that only eighteen of its thirtfive pages make any reference to this case. The rest cterigthy expositions on
Defendantsviews on the proper way to interpaid applyvarious federal statutesénegulationgo personal

injury lawsuitsbased omadiation exposuteT his filing will be stricken from the record.
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action against[tlhe United States or any agency thereof or any officer (or any person acting
under that officer) of the United States or of any agency thereof . . . for angetaany act
under color of such office” may be removed. The NSBRI idteelf a federal agenydutrather
is a nonprofit organizatiothat was created by the National Aeronautics and Space
Administration to conduct space biomedical resedeleEstate of Ware73 F. Supp. 3d at 535.
Boyerjoined the NSBRI as a defendant to this case becaustaghed that the research Ware
was conducting was funded in part by a grant from the organizAfiken reviewing the
relationship between the NSBRI and NASA, the Court concludedrth@SBRI was acting
under NASA's direction during the events in question, which meant that NSBRBence in the
casesupplied a second basis for federal jurisdict®eed. at 535-39.

After Boyer's request to remand the case was desleeimended her complaint. She
replaced her stataw negligence claims wittwo claims styled as;Negligence Action under
Price Anderson Aét(one against one group of Defendants and one solely against the NSBRI
accompanied by four other state law claims against various combinationsotiBetfs.

Discoverythencommenced. Followinguo extensions, the parties were to serve their
expert reports by October 30, 2015, complete fact discovery by November 30, 2015, and serve
their summary judgment motions by December 29, 2005. November 11, 2015ertain
Defendantdiled a“Motion to Determine the Duty Owed to Dr. Ware in the Prigederson
Public Liability Action’—in effect, a motion for partial summary judgment on one element of
Boyer's negligence claimsSeeECF No. 72. Boyer did not respond. Two weeks later, on
November 25, Defendants moved to compel Boyer to either produce her expert reporteeby a da
certain—she produced none by the court-imposed deadline of October 30—or be precluded from
offering any expert testimony to support her claiBeseECF No. 73. Boyer did not respor@in
December 3, Defendants moved to compel Boyer to respond to certain of their distievery
requests that went unanswered and to produce two witnesses for depositions thaicBogsel
had cancelledSeeECF No. 74.

The Court scheduled a status conference to address these motions (arsifBibwyerto
respond to them), but one day before the conference, Bayarhsel filed a letter with the
Court, stating thdfa]fter several discussions with our client, our experts and a review of the
relevart case law concerning Price Anderson, we have come to the conclusion that we will not
submit supporting expert reports and will be withdrawing the Price Andersam’élaler
counsel added that, in his view, Boygeiremaining statéaw negligence claims... should be
remanded back to the state court for determinétion.December 14, Boyer moved to
voluntarily dismiss her twblegligence Action under Price Anderson Aldims without

2 Boyer also named tHe&Center for Acute Radiation Resedt@s a Defendant to that claim, but according to

the NSBRI, the Center for Acute Radiation Resedretias simply a name given to a research project that the
NSBRI awarded to the University of Pennsylvania, not a legal entity aapfbking suedseeAnswer of Defs.
NSBRI and Center of Acute Radiation Resear@0 JECF No. 69.

3 SeeOrder, Oct. 9, 2015, ECF No. 65; Order, July 2, 2015, ECF No. 57.

N SeeECF No. 76



prejudice and remand the remaining claims to the Court of Common 8é&s&CF No. 78.
Defendants opposed the motion, both because they claimed they would be prejudiced if Boy
were permitted to voluntarily dismiss these claims without prejudice aftey megelar of
discovery (and only two weeks before the deadline iptirties to move for summary
judgment), and because, in their view, dismissing just these two claims woulohmoate
federal subjeetnatter jurisdictionTwo days later, m December 1,8Boyer voluntarily dismissed
her claims against the NSBRI with prdice pursuant to a stipulation signed by all of the
parties®
Two weeks laterDefendants filed three more partial summary judgment motions (adding
to the earliefMotion to Determine the Duty Owed to Dr. WajeOne seeks the entry of
judgment on Boyes'NegligenceéAction under Price Anderson Aclaims as well a%all federal
issues raised by her other claimseeECF No. 82, anotheseekslte entry of judgment on all of
Boyer's other claimsseeECF No. 81andthe thirdseeks a determination of the legal standard
Boyer must meet to establish the causation elemehedfiegligence Action under Price
Anderson Act claimsseeECF No. 80. Granting these motions would have the effect of awarding
summary judgmertb Defendargon all of Boyers claims. Boyer responded to none of them.
Togetherthesemotions present three questions: whether Boyer should be permitted to
dismissher Negligence under Price Anderson Act clamittout prejudice at this stage of the
proceedings, Wwether dismissing those claims wodkebrive the Court of jurisdiction oveer
other claims, and whether summary judgment is warranted in Defeni@aotson any claims
that remain. These issues will be taken up slightly out of order, startinghwitiatter of the
Court’sjurisdiction.

[11.  Federal subjectmatter jurisdiction would still exist even if Boyer's Negligence

Action under Price Anderson Act claims were dismissed.

As the Court has observesijbject mattejurisdiction was found texistfor two reasons:
First, the PriceAnderson Act affords the federal courts jurisdiction oary*public liability
action arising out of or resulting from a nucleaident” see42 U.S.C. § 2210(n)(2), and the
Court found that thisasfit that definition. Second, a person acting under the direction of a
federal officer may remove a case related to thosess28 U.S.C. § 1442(a)(1), and the Court
found that one of the Defendantise NSBRI, was acting under the direction of a federal officer
during the events in questioBince that timgBoyer has voluntarily dismissed her claims against
the NSBRI with prejudice, removing one of the bases for jurisdiction. Boyer contextdsshe
is permitted to dismiss twaf her pendinglaims, that will elimiate the other.

Boyers Amended Complaint contains six claims: two claims of negligence, each styled
as a'Negligence Action under Price Anderson Act,claim of fraud, a claim for medical
malpractice, styled @d\Negligence under Mcare Atta claim for corporate negligence, and a

° SeelJoint Stipulation to Dismiss, ECF No.-83By this same stipulation, Boyer also dismissed her claims

against Defendant Cemtfor Acute Radiation Research.
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claim for negligent infliction of emotional distress that Boyer has broughto own behalf. She
seeks talismiss the twdNegligence Action under Pridgenderson Acttlaims on the theory that
those two claims are solely responsible for makimg a“public liability actiorf under the Act,
and without those claims, the Court can decline to exercise supplemental jumsoier the
remaining‘state law claim&.PIl.’s Mot. Withdraw and Remand 3, ECF No. Bayer asserted
one ofthese two claims solely against the NSBRI, so with the dismissal of the NSBiRtHe
case, only one of these claims remains.

The scope of federal jurisdiction under the Price-Anderson Act can best be awdlianst
light of changes that Congress made to the statute in 1988. That year, Congresthpd3see-
Anderson Amendments Act of 1988hich “expressly createa federal cause of action for
nuclear accident clainisln re TMI Litig. Cases Consol. (TMI 11), 940 F.2d 832, 835 (3d Cir.
1991). To accomplish that go&ongress created the tetfpublic liability action” see42
U.S.C. § 2210(hh), provided that any ghat meetshedefinition of a public liability action
“shall be deemed to be an action arising untiee”PriceAnderson Actseeid., and, for good
measure, expressly provided for federal jurisdiction over those segid, § 2210(n)(2)°
Accordingly, whether a suit is ‘goublic liability actiori determines whether the sunay be
heard in federal court.

Under the Act, a publicdibility action is defined asany suit asserting public liability.
Seed2 U.S.C. § 2014(hh). The termublic liability,” in turn, means dny legal liability arising
out of or resulting from a nuclear incident]’ § 2014(w), and the terrmticlear incidat”
broadly encompasséany occurrence . . . within the United States . . . causing bodily injury,
sickness, disease, or death . . . arising out of or resulting from the radioactivegxtpiasive, or
other hazardous properties of source, special nuclear, or byproduct materg&aR014(q).
Putting these terms together, a public liability action isaantin which a party alleges that
another issubject to liability arising out ain occurrence that caused bodily injtngm
exposure t@ertan radioactive materials. A public liability action is nttereforea specific
type of claimor legal theorybut rather a federal vehicle fauirtually all claims based upon any
legal liability arising out of a nuclear incidertSeeTMI I1, 940 F.2d at 869 (Scirica, J.,

6 As one court observethe jurisdictional grant i® 2210(n)(2) appears toavebeenunnecessarbecauséf

a “public liability actiori is deemed to arise under the Prigederson Act, the general federal question jurisdiction
statutewould thenprovidesubject matter jurisdiction over the suBeeCook v. Rockwell IntCorp., 618 F.3d 1127,
1137 (10th Cir. 2010(‘[A]ny suit ‘asserting public liabilityunder 42 U.S.C. § 2210 is a civil action arising under
the laws of the United States over which a federal court has subject jmasgtiction pursuant to 28 U.S.C. §
13317). It appears that the real wo&2210(n)(2) performistead deals witkienue Under this subsection, upon
motion,“any [public liability action] pending in any State court . . . or United Staté#ctisourt shall be removed

or transferred to the United States district count'the district where the nuclear incident takes place

! Thelegislative history othe PriceAnderson Amendments Act of 1988 confirms that this is so.Hhese
Committee on Interior and Insular Affaissated that the purpose of the amendments was to “confer[] on the Federal
courtsjurisdiction overall claimsarising out of nuclear incidents,” which the Committee recognized wasrtiee sa
approach “Congress ha[d] used . . . in the Outer Continental Shelf AahisTMI II, 940 F.2d at 856 (quoting

H.R. Rep. No. 10104, at 18 (1987)) (emphasidded. In the Lands Act, Congress created a federal forum for any
claims arising on the Outer Continental Shelf by “declar[ing] ‘thd aimi criminal laws of each adjacent state to be
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concurring).That means thatkether a particular suit is a public liability actieand whether
federal subject matter jurisdiction existdepends not ugn the type of claims that the plaintiff
asserts but upon the factual circumstances underpinning those Sag@sConner v.
Commonwealth Edison Cd.3 F.3d 1090, 1100 (7th Cir. 1994) (observing thatistrict court
must decide, in the first instance, whether the alleged injuries arise @uaucfear incident” in
order to deternme whether a suit is a public liability action).

With this understanding in mind, it is clear that neither the names Boyerajhee t
claims nor the legal theories on which they are based are determinative of wiiethatis a
public liability action WhenBoyerinitially challengé the removal of this case, the Court
lookedinstead to the factual allegations on which her claims were basddustthat this was
a public liability action because at least one of Bmyelaims was seeking to hold Deflants
liable for“harm [caused] to Dr. Ware as a result of radiation emitted from the G&8itin the
Cesium irradiator while he was working as a research scighgeEstate of Ware73 F. Supp.
3d at 532. If Boyer were to lpermitted to dismisthe remaining Negligence under Price
Anderson Act claimthe question would b&hether any of theemaining claimseekto do the
same.

In her Negligence under Price Anderson Act claim, Boyer alldggsa number of the
Defendants were negligent for faidj to protect Ware from radiation eradtby the cesiuri37
irradiator. Thatclaim is not,howeverthe only claimin her Amended Complaint predicated on
the harm Ware allegedly suffered from radiation expofoger s claim for fraud alleges that
certainDefendantswillfully concealed, withheld and refused to identify and produce all data
and information about Dr. Ware’s exposure to radiation during his years as ahesgantist”
and “kn[ew] that Dr. Ware was being exposed to dangerously high levels of radiation . . . but
knowingly, willfully and recklessly withheld and concealed this informatiomi. £ompl.
19195-96, and that if they had disclosed this information in a timely manner, doing so “would
have led to earlier diagnosis and treatment cdf@¥¢] brain cancet,id. § 197. And, in her claim
for negligent infliction of emotional distress, Boyer claims that she'prasent and within the
zone of danger as Defendants acted negligently and recklessly in disregardosband
safety and welbeing’ 1d. 1 230. Based on these allegations, tiheseclaimsalsoarise, at least
in part,out of the harm that Ware allegedly suffered from exposure to radioactiveatsat€hat
means that even if Ber is permitted to withdrawer Negligence under Price Anderson Act
claim, this suit would still be a public liability action under the Price-Anderson Act, and this
Court would still haveusbject matter jurisdiction

the law of the United States’ on the Outer Continental Shelf(juoting 43 US.C. § 1333(a)(2)Under that Act,
federal courts have assumed jurisdiction over a variety of typsateflawclaims, such as disputes over mineral
rights, contract disputes, and personal injury clabesid.

8 Boyer maintainghat applying the Acto this case waisicorrect,seeECF No. 76, but it is settled part of
the law of this case.

9 Defendants argue that even Bdgamedical malpractice claintinclude[] federal safety issues which the
defendants have an absolute right to have resolvateuteral foruni. Defs! Opgn Mot. Withdraw and Remand 4,

6



This conclusioowersthe stakes dBoyer s requesto dismisghe Negligence under
Price Anderson Act clainand remandhose that remairBecause a remand would et
possible even ithat claimweredismissed, the only question is whether Boyer should be
permitted to dismisthis claimwithout prejudice instead of havingfece Defendats summary
judgment motions.

V. Boyer will not be permitted to withdraw her Negligence Action uder Price

Anderson Act claimat this stage of the proceedings.

Once an opposing party has answered a complaitdim against that party may be
voluntarily dismissedonly by court order, on terms that the court considers profeefed. R.
Civ. P. 41(a)(2)Neifeld v. Steinbergt38 F.2d 423, 431 (3d Cir. 197 While there is dliberal
policy” in favor of permitting voluntarily dismissals) re Paoli R.R. Yard PCB Litig916 F.2d
829, 863 (3d Cir. 1990), a pamyaynot be permitted to do so if the opposing party will be
prejudiced—at least if that prejudice amounts to more than“jis# mere prospect of a second
lawsuit” Id. Considerations include the expenses the opposing party has borne, the pendency of
a dispositive motion, the moving party’s diligence in bringing the motion, and the expfanat
the moving party offers for iSGchandelmeier v. Otis Div. of Baker-Material Handling Cptg.3
F.R.D. 102, 102-03 (W.D. Pa. 199P).B. Smith, J.).

According to Boyes counsel, the decision to abandon Negligence Actiorunder
Price Anderson Act claistame aftefseveral discussions with [Boyer], our experts and a
review of the relevarntase law concerning Price Anderso8eeECF No. 76. The implicatioaf
thisis thatBoyer and her counsel concluded that they could not prevail on these claims in light
of the Court’s ruling, in December 2014, that Brece AndersonAct is applicable tahis case.
Indeed, Boyés counseladdedhatthey hope to withdrawhis claim”in a way that allows us to
appeal this Court’s decision that the Price Anderson Act applies in this ichdéad Boyer
sought to withdraw the two Negligence under Price Asme Act claimsoon after that adverse
ruling, she likely would have been permitted to do so. Inssfapersisted with these claims
through nearly twelve months of discovery, waiting untilélie of the deadline for the parties to
file their summary judgment motiofefore moving to dismiss theiBoyer offers no
explanation for why she required twelve monthageess the ramifications of that earlier
ruling.*°

ECF No. 79That seem$o be a reversal of the position they tamklier in thiscase whentheysuggested tha{i]f
Plaintiff’s counsel voluntarily dismisses with prejudice all claims of haom fany radiation emitted by the
Cesium137 contained in the cesium irradiator, Pigelerson will not block remaridand that Boyes medical
malpractice claim was ‘sstate clairi over which this Courtmay exercise pendant jurisdictibitseeMem. Supp.
Defs! Oppn Remand 13, 23, ECF No. Iste alsdEstate of Ware73 F. Supp. 3d at 533 n.1Because the
allegations underlying Boyes claims of fraud and negligent infliction of emotional distress supphsis for
federal jurisdiction, therss no needo address this issue.

10 In fact, Boyer knew as early as May 264dineteen months before she moved to dismiss these efaims
that the PriceAnderson Act was likely to apply to this case, when United Statessiagi Judge M. Faith Angell
recommended that@®er s motion to remand the case be denied because theAPdegeson Act provided a basis
for subject matter jurisdictiorBeeEstate of Warg73 F. Supp. 3d 519.
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All the while, Defendants were engaging in discovery. Of particular nohbe igct that
they retainedour experts to speak specifically to whether Defendants failed to protect Ware
from exposure to excessive amounts of radiation and whether that expasphave caused his
cancer—issues at the heart of these clgiansd issues that may not have needed to be explored
had Boyer dismisseitiembefore discovery commencetCH. In re Paolj 916 F.2d at 829
(finding no prejudice where there was “no indication that defendants investedcsighifi
amounts of time in the specific isSubat the plaintiffs sought to remove from the case). And,
there are now dispositive motions pending against these claims.

Under these circumstances, Defendants would be prejudiBeyer were permitted to
dismissher remaining Negligence under Price Anderson Act claitinout prejudice, and she
will not be permitted to do so. The remaining question is whether sunjaagryent is
warranted on this or any othef Boyer s claims.

V. Defendants are entled to summary judgment on eachof Boyer’s claims.

Through four separate motions for partial summary judgment—one filed imitbave
2015 and three more filed on®nth later—Defendants seek the entry of summary judgment on
all of Boyer's claims'? Courts “do not approve in general the piecemeal consideration of
successive motions for summary judgment, since defendants might well iydsenakld to the
requirement that they present their strongest case for summary judgment winett¢ines first
raised. SeeAllstate Fin. Corp. v. ZimmermaB96 F.2d 797, 799 (5th Cir. 196&arcord Brown
v. City of Syracuseés73 F.3d 141, 147 n.2 (2d Cir. 2018 cognizing thatsuccessive motions

1 While, as the Court has observed, Boyelaims for fraud and negligent infliction of emotional distress

also arise, at least in part, out of allegations that YWa@ncer was caused by Defendafaiture to protect him
from excessive levels of radiation, it may not have been necessargfordants to prove that the radiation
exposure @l not cause his cancer to defend against those claims.

12 Defendants styled these motions in a variety of wayse a‘Motion to Determine the Duty Owed to Dr.
Ware in the PricAnderson Public Liability Actiori,another &Motion to Determine the Causatidest in a Price
Anderson PLA; and another still aMotion for Summary Judgment on Priéaderson PLA and on All Issues of
Nuclear Safety in Counts Three and Fedbut in substance, each motion is seeking judgment on various claims or
individual elementsvithin those claimsThe exception may be tli#lotion to Determine the Causation T&st,
which seeks a purely legal determination of the standard that Boy&t meed to meet in order to establish the
causation element of her negligence claims. Anticiyatalings on pure questions of law may be appropriate in
mass tort cases, where the benefits gained from narrowing the issuagamdising discovery justify the time and
expensef adjudiatingisolated legal issuéas advanceSeeManual for Complex.itigation (Fourth) § 22.634
(2004). The same cannot be said for cases wherpahesand claims do not number in the hundreds or thousands
whereexpending effort to litigatthe case pieeby-pieceprimarily servesto benefitthe cefendarg by offeringthe
possibility of an early exit from the cadéhis is also not the first time Defendants hattemptedo import mass
tort-style case management techniques into this éaSeptember 2015, while discovery was still ongoing,
Defendants fild a“Motion for a Case Management Ordexhich asked the Court to order Boyer to substantiate
her claims by addressing, through expert reports or other evideigteyfesix issueshe Defendants hadentified.
That wasa request for a variant af‘Lone Piné order—an*“unconventiondl procedurée designed to handle the
complex issues and potential burdens on defendadtsamt in mass tort litigatidrby “identify[ing] and cull[ing]
potential meriess claims and streamlin[ing] litigatidrSeeOrder,Oct. 9, 2015, ECF No. 66 (quotihgre

Asbestos Prods. Liab. Litig. (No. Y718 F.3d 236, 240.2(3d Cir. 2013; In re Vioxx Prods. Liab. Litig.557 F
Supp. 2d 741 (E.D. La. 2008¥ee generallyore v. Lone Pine CorpNo. L-3360685, 1986 WL 63767 (N.J.
Super. Ct. Law Div. Nov. 18, 1986).



for summary judgment may be procedurally improper if the arguments in the secbod m
could have been raised in the first motipMlonetheless, the Court will consider each motion in
light of the fact that they all can be adjudicated at once.

Summary judgment is appropriate if the moving pahows that there is no genuine
dispute as to any material faetthat is, that no reasonable jury could return a verdict for the
nonmoving party—and thattfe movant is entitled to judgment as a matter of’l&ed. R. Civ.

P. 56(a)Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). The parties must stppo
their respective contentioestherby “citing to particular parts of materials in the re¢ood by
“showing that the materials cited do not establish the absence or preseneawha gispute,

or that an adverse party cannot produce admissible evidence to support the fact.” ked®R. C
56(c)(1).When the party moving for summary judgment does not bear the burden of proof at
trial, thatpartythushas the choice to eithgproduce evidence netyag an essential element of
the nonmoving party’s case, or . . . show that the nonmoving party does not have enough
evidence of an essential element of its claim or defense to carry itstalbora@en of persuasion
at trial” Nissan Fire & Marine Ins. Co. v. Fritz Co210 F.3d 1099, 1106 (9th Cir. 2008).

A partychoosing theatter option mayotsimply make &conclusory assertion that the
nonmoving party has no evidenc®isniewski v. Johns-Manville Cor@®12 F.2d 81, 84 n.2

(3d Cir. 1987) (quotig Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (Brennan, J.,
dissenting)). Instead, the moving party mwtifrmatively show the absence of evidence in the
record; which “may require the moving party to depose the nonmoving gantiyhesses or to
establish the inadequacy of documentary evidence,TitirtHere is literally no evidence in the
record, the moving party may demonstrate this by reviewing for the beuatimissions,
interrogatories and other exchanges between the parties thatlaedcord.’1d.

Boyer has not responded to any of Defendants’ motions, but uncontested summary
judgment motions cannot be granted automatic8iefFed. R. Civ. P. 56(e)(3) advisory
committeés note to 2010 amendment (recognizing that “summary judgment cannot be granted
by default even if there is a complete failure to respond to the mptiosteadthe court must
still ensure thatthe motion and supporting materials . . . show that the movant is entitled to it.”
Fed. R. Civ. P. 56(e)(3). Whetht noving party does not have the burden of proof on the
relevant issues, this means that the district court must determine that the defiarethaes
opponent’s evidence designated in or in connection with the motion entitle the moving party to
judgment as matter of law. Anchorage Assocs. V.I. Bd. of Tax Reviev®22 F.2d 168, 175
(3d Cir. 1990)(citing Celotex 477 U.S. 317). If the moving pamjectsto present evidence of its
own to negate the nonmoving pagylaims, the court mayeemany properly supported facts to
be undisputed. Fed. R. Civ. P. 56(e)(2).

13 As theNissancourt observed;[t]he first method . . . may be more commonly employed because it & easi

in many cases to produce affirmative evidence negating an essential elétherianmoving partsg claim or
defense that it is to show that the nonmoving party has insufficiedereé to carry its ultimate burden of
persuasion at tridl.210 F.3d at 1106.



A. Summary judgment is warranted on Boyers Negligence Action under Price

AndersonAct claim.

Boyer claims that a number of the Defendants negligently failed to protaet Wém
being ‘exposedo a dose of radiation in excess of the applicable regulatory numerical dose
limits, which caused him to develop cancer.” Am. Compl. §{ 177- 80. There is no dispute that
Ware was diagnosed with gliosarcoma, a type of brain caRgere is also no disputkat Ware
worked in an environment where he may hbgenexposed to radiation. Buthile “there is
scientific consensus that ionizing radiation can cause cancer, ionizingaadiatiis not
currently known to leave a tdiile marker in those cellshich subsequently become malignant.”
In re TMI, 193 F.3d at 643. As a resulthé primary basis to link specific cancers with specific
radiation exposures is data that has been collected regarding the increasatcired
malignancies following exposute ionizing radiation. In other words, causation can only be
established (if at all) from epidemiological studies of populations exposed tngpnadiation.”

Id. (citation omitted).

It is clearthat Boyets ability to prove that Wate cancer was causéy exposure to an
excessive amount of radiation during his work at the University of Pennsylvania depends upon
experttestimony but Boyer has produced none. For that reason alone, summary judgment is
warranted. Defendants, for their part, have produepdrts fromtwo experts who both opine
that Warés cancer was not caused by radiation from the ce&RimrradiatorSeeReport and
Op. of David G. Hoel, at 13, ECF No. 82-6 ¢bnclude with a high degree of scientific certainty
that Dr. Warés gliosaroma was not the result of his radiation exposure while working at the
University of Pennsylvanig; Report and Op. of Fred A. Mettler, Jr., at 5, ECF No. 82Ny(“
opinion is that Mr. Ware brain cancer (gliosarcoma) was not due to radiation expOser.
both of these reasons, Defendants areledtib summary judgment on this claim

B. Summary judgment is warranted on Boyers claim for negligence under

Pennsylvania’s Medical Care Availability and Reduction of Error Act.

After Ware was diagnosed tigliosarcoma, he sought treatment at the Hospital of the
University of Pennsylvania. Boyer claims that the care Ware received diceebtime
appropriate standasf care. For example, she claims that the Hospital and vafysgians
failed to “provide treatment that was reasonably related to improving Dr. Ware’s profmpea
quality of life” and failed td'recognize that radiation therapy was comtidicated given Dr.
Warés particular brain cancer typém. Compl.  211.

In addition to not providing any expert reports to connect Ware’s cancer to hisiexpos
to radiation, Boyer has also not produced any expert reports to support her all@batitimes
treatment Ware received for his cancer fell belbevappropriate standaodl care. Thatlefeats
this part of herclaim. Without expert evidence, Boyer cannot show that the treatment Ware
received was deficierifb] ecause the negligence of a physician encompasses matters not within
the ordinary knowledge and experience of laypersdrsogood v. RogaB24 A.2d 1140, 1145
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(Pa. 2003). While there is &éry narrow exception to this requirement for those casekéere
the matter is so simple or the lack of skill or care so obvious as to be within the frange o
experience and comprehension of even non-professional perseas.’at 1145 (quoting
Hightower-Warren v. Silk698 A.2d 52, 54 n.1 (Pa. 1997)chas the" sponge left in the
patient cases, seeid. at 1147,thisis not one of thoseasesWithout expert testimony, a jury
couldnot determine whether there welgernative treatmegtwvailable for Wares type of
cancer that could havenprove[ed] [his] prospects for a quality of lifet whether the type of
radiation therapy he receivetiould not have been administered for his type of caAsate
from Boyefs failure to produce any expert reports, Defendants have produced the report of a
physician and professor at Johns Hopkins School of Medicine, who opined that Ware received
the“optimal standard of cardor his particulatype of cancerSeeDefs! Mot. Summ. J. EX. A,
ECF No. 81.

During his treatmeniVare was enrolled in damaging study for the purpose of
“study[ing] the effects of chemotherapy and radiation on brain cancer gdti&nt. Compl.
19 12224. Boyer taims that Ware did not give his informed consent to participate in this study
because hwas not informed ofthe risks, benefits and alternatives to enrolling in the
experimental research protocol, including the risks of profound brain damage fraaditdt®n
and the alternative of having no radiation therapy atlall.f 211(g). She also claims that
Defendants withheld other information about the study, such as the fact that thesitynofe
Pennsylvania had a financial stake in the researchthahthe’ principle investigatdrof the
research study was a physician who, according to Boyer, had previouslyd/idlatiear
Regulatory Commission regulations in connection with medical research he faachpdrusing
radioactive materialSeed. 1184-116, 124-25, 214.

Boyer's lack of expert testimony forecloses her claim that Defendited toproperly
apprise Ware of the risks of participating in the study. Under Pennsyls&fedical Care
Availability and Reduction of Error Acexpert testimony is nhecessary to identify thesrigk
certain types of medical procedures, including the administration of radiatibemotherapy,
and any alternatives to those procedures and the risks those alternativets #0eBa. Stat. and
Cons. Stat. Ann. 8 1303.5@3{(c). As for her contention that Ware should have been informed
of the University’s financial interest in the study and the involvement of agiaysvho had run
afoul of federal regulations, those allegations fall outside the scope of Rexmnesg informed
consent doctriné? Under Pennsylvania common laithe doctrine of informed consent is a
limited one” Duttry v. Patterson771 A.2d 1255, 1258 (Pa. 2001). A physician need inform the

14 Under circumstances sometimes referred to“@hast surgery,a physician cabeheldliable for

performing a procedure without consent if the physician who performemdbeduravas not the on which the
patient consente@eeTaylor v. Albert Einstein Med. Ctr723 A.2d 1027, 1036 (Pa. Super. Ct. 1988),d in part
on other grounds754A.2d 650 (Pa. 2000) (quotir@rabowski v. Quigley684 A.2d 610, 617 (Pa. Super. Ct.
1996)).Here, howeverBoyerdoes not claim that this other physician treated Ware without bisledge. Rather,
Boyer claims only that he was thgrinciple investigato’ of the study. Indeed, according to Boyer, this physician
“never attended any appointments with Dr. Wafan. Compl. 1 134.
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patient only of “the nature of the operation to be performed, the seriousness of it, tfeeabrga
the body involved, the disease or incapacity sought to be cured, and the possible Icsatits.”
1258-59 (quotingsray v. Grunnagle223 A.2d 663, 674 (Pa. 1966)). The Medical Care
Availability and Reduction oError Actslightly broadened the scope of this doctrinye
permittinga physician to be held liabté the physician knowingly misrepresents to the patient
his or her professional credentials, training or experiese®8 1303.504(d)(2), but Boyés not
suggesting thaany physician who treated Ware misrepresented his or her credentials or
experience?

Finally, Boyer contends that Ware lacked the capacity to consent to thidstalyse
“he was already cognitively impaired from the ravages dbfais cancer and the craniotomy
surgery he had already undergérem. Compl.  211(h}° However, Defendantgxpert
reviewedwWarés medical records and obsentadtWarée s cognitionwas assessddwice during
his treatment-with one of those assessments taking péppaoximatelyten days prior to the
date that Ware enrolled in the stdy-andneitherassessmemevealedany“concern about
competence or disability that would preclyiéare from]consenting to [the] studyDefs!
Mot. Summ. J. EXA. Without evidence to the contrary from Boyer, Defendargseatitled to
summary judgment on this claim.

C. Summary judgment is warranted on Boyers fraud claim.

Boyer claims that thBefendants who failed to protect Ware from being exposed to
excessive levels ahdiation also committed frau@he claims that the$willfully concealed,
withheld and refused to identify and produce all data and information about Dr. Wanestiex
to radiation during s years as a research sciehastd that if they had timely disclosed this
information, it“would have led to earlier diagnosis and treatment of [his] brain cancer and would
have led to a more favorable outcome in terms of his treatment, pain and sufferiig and |
expectancy.Am. Compl. 1 195-99These allegationdo not sound in fraudhecause they do
not suggest that Defendantaténded to mislead [Ware] in any wayeeBortz v. Noon729
A.2d 555, 561Ra.1999). Even if they didheseDefendants are entitled to summary judgment
on this claimfor the same resmn they are entitled to summary judgment on Beyéegligence
under Price Anderson Act clairehe has not presented evidence to show that ¥/eaecer was

15 Boyer has alsasserted a claim for fraud based on these and other allegatibethéthese allegations

are actionable unddéhattheory will be addressed in connection witie discussion ahat claim.SeeDuttry, 771
A.2d at 137 (suggesting that a patient who cannot make out a claim undecttiee of informed consehinay
have a cause of action for misrepresentajion

16 Boyerincluded thisallegation under herlaim entitled*Negligence under [the Medical Care Availdp
and Reduction of Error] Actbut the Act has no applicability to a claim that a patient was not competamsent.
The Act deals only withinformed consefitclaims—that is, claims alleging that a physician did not disclose the
pertinent risks associated with a procedure and the alternatives tdif arghysician misrepresented his or her
credentials or experienc8ee8 1303.504(d). A clainthat a patient lacked the capacity to consent is one for
common law batterySeePollock v. Feinstein2007 PA Super 42, 1 7 n(Ra. Super. CR007) Nonetheless, to
avoid elevating form over substance, Bogalaim will be considered for what it is.

1 SeeAm. Compl.  122.
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caused by his exposure to radiation during his work. Without that casual link, Boyer cannot
estabish that the failure to provide Ware with additional information about his radiation
exposure caused him any ha®eed. at 500 (recognizing that recovery depends upon showing
that the injury claimed was proximately caused by relying on the defesdastepresentation).

Boyer also claims that tHeospital andhe threedoctors engaged in fraud for essentially
the same reasons she contends that they enrolled Ware in the imagingigtadiys informed
consentShe claims that the\concealed and witlghd information from Dr. Ware and his
family” concerning the Universitgf Pennsylvania financial interest in the study, the
involvement of the physician who had previously run afoul of federal regulations, arcuthe “
risks and the reasonable alternativtesparticipating in the studyseeAm. Compl. {1 200-05.
Evenif Boyer could establish that Ware would not have agreed to participate in thef stedy
had learned these things, she has not produced any evidence that these omisstbhscange
harm. Defendants’ expert opined that the study caused Ware no éeaursb the study
consisted of nothing more thastdndard MRI imagirigthat did not alter the direction of Wase’
treatment for his cancer, and Ware had no adverse reactions to the imadfinigets. Mot.
Summ. J. ExA. Boyer did not produce any evigee to the contraryand heinability to trace
Defendantsalleged omissions to any harm that Ware suffelefg@ats hefraud claim.
SeeWooding v. United State874 F. App’x 309, 312 (3d Cir. 2010) (holding that summary
judgment was properly granted ampatients claim of fraud because the patient failetsstoow
that his injuries were proximately caused by his reliance on [the physician
misrepresentatiofiy '®

D. Summary judgment is warranted on Boyers$ claims of corporate negligence and
negligentinfliction of emotional distress.
The claims that remain are Boy&claim for corporate negligence against the Hospital of
the University of Pennsylvania and her claim of negligent infliction of emotaisakss against
all of the Defendants. Her claifar corporate negligence is basgulely on allegations that the
Hospital failed to maintain proper policies and procedures to prevent theat@dipractice
and informed consent violations that Boyer has failed to substantiate (and an additional
allegaton that the Hospital failed to select and retain competent physicgefim. Compl.
225. A hospital can be held liable only if itsegligence [was] a substantial factor in bringing
about the harm to the injured partyfiompson v. Nason Hosp91 A.2d 703, 708Ra.1991),

18 In Wooding the patient contended that he could prevail simply by showing that hd nathave

consented to the procedure had the misrepresentation not been made. 374 &t 3pp. The court held that under
Pennsylvania lawsuch a clainsounds in the doctrine of informed consent, not fraud, and would therefore be
compensable-if at all—under that theory of liabilitySeeid. Because the patiéstallegations were not sufficient to
sustain an informed consent claim, the court held that the patient couttoeérSeed. The same is true for
Boyer's allegation that Warawvould not have agreed to be part of [the] experimental research ptafdemhad
been apprised of this informatioim. Compl. 1204.That is not sufficient to sustain a claim of fraud, and, as the
Court has already observed, nor can sstain a claim under the doctrine of informed consent.
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and with no showing that Ware suffered any harm from the treatment he recayedcBnnot
prevail against the Hospital.

With Boyer unable to prevail on any of her underlying tort claims, she also qanenail
on her claim fonegligent infliction of emotional distresSeeMaldonado v. Walmart Store No.
2141 No. 08-3458, 2011 WL 1790840, at *16 (E.D. Pa. May 10, 2011) (Restreponbydér
to maintain a claim for negligent infliction of emotional distress, there must bederlying
tort.”).

VI. Conclusion

At this stage of the proceedings, Defendants would be prejudiced if Boyer everiéted
to withdraw her Negligence under the Price Andersorckaiin, so her motion to voluntarily
dismiss those claims is denied. Hestian to remandhe remaining claims is thakenied as
well—though a remand would not have been possible even if she had been permitted to
withdraw those claims. Finally, Boyer has failed to produce evidence to widhStefendants’
uncontested summary judgment motions on any of her claims. Accorgudgyment will be
entered in Defendants’ favor.

BY THE COURT:

/s/ Joseph H_eeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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