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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SANDRA STEINFIELD and
PAUL STEINFIELD, h/w,

Plaintiffs, :. CIVIL ACTION NO. 14-944
V.

EmPG INTERNATIONAL, LLC, MARIO
CORDERO, DESTINO TROPICAL

DT S.A., MARIO CORDERO,
FERNANDO GUEVARA BEDOYA
JOSE ESPINOZA, JOHN DOES-0)
fictitiously named presently unidentified
individuals, and ABC CORPORATIONS
(1-10) fictitiously named presently
unidentified business entities, to be
more specifically identified once
revealed in discovery,

Defendants.

MEMORAND UM OPINION

Smith, J. March19, 2015
Pennsylvania courts may exercispecific personal jurisdiction over @on+esident
defendant if(1) the nature and quality ahe defendant’'s commercialctivity in the state
constitutepurposefulavailment ofdoing business ithe state,(2) the cause of action is related
to or arises out of the defendancontacts with thetate, and3) the court'sexacise of specific
jurisdiction comports with traditional notions of fair play and substanusiice. Regarding the
second, relatedness prong, the Third Circegjuires acloser and more directausal connection
than the “buffor” test The question presentdsyy the motion to dismiss filed in this case is
whether this court has personal juriddin in this personal injuryand breach of contract action

over a Coloraddimited liability company with whictthe plaintiffs contracted for the sale of a
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Costa Rican bicycle toury accessing theompany’'swebsitefrom their home in Pennsylvania
As part of this question, the court must necessarily determine whb#heiaintiffs’ causs of
action can be said to arise out of or relate ®cthmpanys contacts with Pennsylvania, where
the plaintiffs unilaterally initiated th@urchaseof the tou. Based on the factual record, as
stipulated by the parties, the cofirtds thatplaintiffs’ cause of action did not arise out of or
relate to the company’s contacts with PennsylvamNanetheless, becauiee defendanEP is
subject to general persdnarisdiction in the state of Coloradthe court will transfer the case to
theUnited States District Court for the District of Colorado

In addition to the personal jurisdiction issue, the Federal Rules of Civil Procedure
a plaintiff to serve te summons and complaint upon a defendatitin 120 days of the filing of
the complaint. Thus far, despite the passage of approximately 13 months since thésplaintif
filed the complaint, thehave failed to serve the remaining defendamaspelythe Cosa Rican
entities and individuals that were also allegedly responsible for the bioysle The plaintiffs
have not demonstrated good cause for the delaserving these defendantccordingly,the
courtwill also dismiss theomplaint without prejudicagainst theeremainingdefendants.

l. ALLEGATIONS AND PROCEDURAL HISTORY

On Februaryl2, 2014, the plainti, Sandra Steinfield and Paul Steinfiedbmmenced
this action by filing a complaint against the defenddaiPG International, LLC (“EP”), M&y
Cordero, Destino Tropical DT S.A., Fernando Guevara Bedoya, Jose Espinoza, JohnTijes (1
and ABC Corporations ¢10).! Compl., Doc. No. 1. In the complaint, the plaistiiflege that

they are longime hobby cyclists who decided ptan a bicyclig tour in Costa Rican January

! The court recognizes that there are two individuals named Mario Corderanistedcaption of the complaint and
in the allegations relating to the identification of the parties. Comf@l3atDespite these duplicate references, it
appears that the plaintiffs were only including one individual namedoMGoidero as a defendant. This is
evidenced by the plaintiffs’ reference to only one Mario Cordero throtgheuemainder of the congiht. See,
e.g,id.at 17, 18.



2012 Compl. at 1 12, 15. They performed an online search for a Costa Rican bicyela tour
Google “which returned a result marketing, advertising[,] and communicaengffiered service

of guided bicycle tours tanternational locations including Costa Ricald. at  16. The
plaintiffs clicked on this search result angre directed to experienceplus.com, EP’s website.
Id. atf17.

Due to the plaintiffs’ knowledge of issues that other people had with oversgake b
tours, they considered multiple factors before booking the tddr.at { 2641. First, the
plaintiffs wanted toensure that ERvas “a reputable, well establishefind] experienced
company andvas based in the United States of Ameficdd. at J 21. Based upon EP’s
representations on their website, the plaintiffs formed the belief that\itbiesgoing to bookn
overseas bicycle tour with a reputable, responsible[,] and well establisheed | Stiites]]
company.” Id. at 1 21-27. Second, theplaintiffs were cowerned with the quality of the
bicycles thaEP would providefor the tour. Id. at § 28. EP represented to the plaintiffs thay the
would provide “quality”bikes in satisfactory conditionld. at 1Y 31, 32.The plaintiffs relied
upon EP’s representations about its bilkasdthis informationwas “a substantial contributing
factor in plaintiffs’ decision to book the trip.Id. at § 33. Finally,he plaintiffsalsoconsideed
the difficulty rating of the toubecausehey had concerns about their abilities and whether the
trail may pose any unreasonable safety ridkls.at 1 3436. On or aboutJanuary 4, [2012]
the plaintiffs called EP to ask about the difficulty ratofghe Costa Rican toand were advised
by staff that “the tour route was . . . suitable to all experience le¥dth.at 1 36.

The plaintiffs allege thathe aforementioned informatidéP providedto themled them

to believe that the tour route would be safe, that the bicycles would be safe, tatteb ttoaur

2 The date referenced in paragraph 36 of the complaint appears to be inc®eett. B to Joint Stipulation of
Facts with Respect to Jurisdiction at 2 (indicating that the January 4, 20 d typographical erronéthe year
should have been noted as 2012).



guides were trained and educatéd. at 11 40, 42.Thus, theyentered into a contract with E®
participate in the Cosficanbicyclingtour from February 11, 2012 to February 16, 2012.

While on the tour, the plaintiffs and the other tour participéouad their bicycles to be
substandard due to “faulty brakes, poorly adjusted components|,] and slipping ddaed."|
64-66. While returning from an “excursion” to a coffee shbps. Steinfieldwas “going down a
steep incline with sharp hairpin turnslid. at 11 72-76. As she approached a sharp turn, she
attempted to brake but there was no tension from the brake lthes. § 78. To avoid riding off
the side of a cliffsheshifted her weight off the bicycle and to the groutdl. at § 79. She then
slid approximately 80 feet and sustained significant injuridsat 1 79-80.

Based on the aforementioned adégns, the plainti§ assertauses of action against EP
under theories of negligence, negligent hiring and retention, vicarehi#tyi, joint enterprise,
agency, breach of contract, violation of the Pennsylvania Consumer Protection Lawaificud,
negligent misrepresentationid. at 1Y 14-17, 19, 2228. Mr. Steinfield alsoasserts doss of
consortium claim against EPId. at 28-29.

To date, the plaintiffs have only served the summons and complaint upon EP and, as
such, EP is the only named defendant to file a response to the com@Rirgdsponded to the
complaint byfiling theinstant motion to dismiss on Mdyp, 2014. Doc. No7. In the motion,
EP moved to have the court dismigee tclaims against it because aflack of personal
jurisdiction and the failure to state a claim under which relief can be draifigt. to Dismiss of
Def. EnPG Int'l, LLC d/b/a Expaence Plus! Bicycle Tours at 1.

The court held an initial pretrial conference on June 10, 2014. Doc. NOAfidr. the

initial pretrial conference, the court entered a scheduling order alldlwngarties to engage in

% The plaintiffs also assert claims for (1) negligence against Marioe@mréiernando Guevara Bedoya and Jose
Espinoza (Count Ill), (2) negligence, vicarious liability, negliggnng and retention, and joienterprise against
Destino Tropical S.A. DT, and (3) negligence against the fictitiofendants. Compl. at 182, 29.
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jurisdictional discovery so they could properly address EP’s motion to disorisedk of
personal jurisdiction. Scheduling Order, Doc. No. 10. The court also required the fmarties
submit a joint stipulation of facts with respect to jurisdictideh.

The plaintiffs filed a response in opposition to the motimndismisson October22,

2014% Doc. No. 13 EPfiled a reply to the plaintiff opposition orNovember 5, 2014. Doc.
No. 14 The parties filed a joint stipulation of facts with respect to jurisdiction on Jaryar
2015. Doc. No. 17.

In addition to the briefing and submissions relating to the motion to dismiss, on
December 23, 2014, the court ordered the plaintiffs to show cause why the court should not
dismiss the action against the remaining named defendants for failure tattsarvevith the
summons and complaint within the @8y period provided by Rule 4(m) of the Federal Rules
of Civil Procedure. Doc. No. 15. The plaintiffs timely filed a letter in response tortlee to
show cause on January 15, 2015. Doc. No. 18.

The court held oral argument dhe motion to dismiss and order to show cause on
January 16, 2015. Doc. No. 19. On March 6, 2015, and March 12, 2015, EP, on its and the
plaintiffs’ behalf, filed exhibits to the joint stipulation of factdating to the motion to dismiss
for lack of personal jurisdiction. Doc. Nos. 20. EP also submitted a response to tfe court
inquiry to clarify some of the information in the stipulatibrDoc. No. 21. Both the motion to
dismiss and the servigelated issues iged in the order to show cause are now ripe for

disposition.

* Although the June 10, 2014 scheduling order required the plaintiffs to fifganse to the motion to dismiss by
September 12, 2014, the court granted the plaintiffs’ request to allowtthile a response by October 22, 2014.
Scheduling Order; Order, Doc. No. 12.

® Although EP filed this document, it specifically indicated the plasitdpproval of its responseSeeEx. B to
Joint Stipulation of Facts with Respect to Jurisdictionraf Doc. No. 21.
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Il. DISCUSSION

A. Motion to Dismiss — Lack of Personal Jurisdiction

In the motion to dismiss, EP argues that the court should dismiss the complaint pursuant
to Federal Rule of Civil Procedure 12(b)(2) for lack of personal jurisdiétitiem. of Law in
Supp. of the Mot. to Dismiss of Def. EmPG Int’l, LLC, d/b/a Experience Bics/cle Tours at
6-14 (“EP’s Supp. Br.”), Doc. No. 7. In responseE®’s argument, the plaintiffs conterttat
the ourt has specific jurisdiction over EP under the Pennsylvaniadongstatute and under a
minimum contacts framework Mem. of Law in Opp’'n to Def. EmPG Intl, LLCd/b/a
Experience Plus! Bicycle Tours’ Mot. to Dismiss (“Pls.” Opp’n”) at 8-12.

1. Standard of Review

“To survive a motion to dismiss for lack of personal jurisdiction, a plaintiff bears the
burden of establishing the court’s jurisdiction over the moving defentiaMsler Yacht Sales,

Inc. v. Smith 384 F.3d 93, 97 (3d Cir. 200{jitation omited). If the court does not hold an
evidentiary hearing;the plaintiff need only establish a prima facie case of personal jurisdiction
and the plaintiff is entitled to have its allegations taken as true and all factuakdisipawn in

its favor” Id. (citation omitted). The plaintiff satisfies théburdento present grima faciecase

for the court to exerciseersonal jurisdiction by “establishing with reasonable particularity

® As indicated above, EP also moveditemiss the complaint undBule 12(b)(6) because (1) all of the plaintiffs’
causes of action are barred because they executed assumpis@&raofl waiver of liability forms; (2) the claims for
negligence (Count 1), negligent hiring and retention (Count Il), negligemépnissentation (Count XIV), and loss of
consortium (Count XV) are barred by the “gist of the action” doctrimeuRenndyania law and the “economic
loss doctrine” under Colorado law; (3) the plaintiffs cannot plead thessary elements of vicarious liability
(Count IV), and agency (Count I1X) under either Pennsylvania or Coloradodeause EP did not have control or
theright to control the alleged agents; (4) the plaintiffs have not propedggteclaims for a violation of
Pennsylvania’s Consumer Protection Law (Count XllI) or for fraud underdytrania or Colorado law (Count
XII) because they failed to allege how or why EP knew the alleged mésemations were false; and (5) the
plaintiffs have not pleaded sufficient facts necessary to allege joarpeise (Count VIII) or breach of contract
(Count X). EP’s Supp. Br. at 120. Because the court resolves thaion to dismiss under Rule 12(b)(2), the
court need not address any of these Rule 12(b)(6) arguments.



sufficient contacts between the defendant and the forum sta¥dvident Nat. Bank v.
California Fed. Sav. & Loan Asso&19 F.2d 434, 43{Bd Cir.1987)(citation omitted).

“[l f the Court conducts an evidentiary hearing, the plaintiff has the more substantial
burden of proving that personal jurisdiction is proper by a preponderance of the evidence
Atiyeh v. HadeedNo. CIV.A.042621, 2007 WL 853816, at *4 (E.D. Pa. Mar. 19, 2007)
(citations omitted) “A Rule 12(b)(2) motion . .is inherently a matter which requires resolution
of factual issues outside the pleadings, i.e. whether in personam jurisdid¢tialydees’ Time
Share Vacation Club v. Atlantic Resorts, L#&B5 F.2d 61, 66 n.9 (3d Cir. 1984). Thus,

once the defense has been raised, then the plaintiff must sustain its burden of

proof in establishing jurisdictional facts through sworn affidavits or other

competent evidence. . . . [T]herefore, at no point may a plaintiff rely on the bare
pleadings alone in order to withstand a defendant's Rule 12(b)(2) motion to
dismiss for lack of in personam jurisdiction.

Id. (citation omitted).

As indicated in the recitation of the procedural history, although the court did not hold an
evidentiary hearingni this case, the coudid orderthe parties to produce a joint stipulation of
facts with respect to jurisdiction. The parties submitted the stipulatitatts and, after further
inquiry by the court, submittealdditional exhibits and responses to clarify the information in the
stipulaion. Neitherparty has suggested that the joint stipulation of fadtsadequatéo resolve
the personal jurisdiction inquiry, or that the court must conduct further develomhéné
record. Accordingly,because the facts anadisputedthe court vill treat the joint stipulation as

it would the findingsafteran evidentiary hearing, and hold the plaisttti the preponderance of

the evidence standafd.

"It appears that regardless of whether the court holds an evidentiary h#sipgintiff would still haveo prove
that jurisdiction is proper bygreponderance of the evidendeaSala v. Marfin Popular Bank Pub. G410 F.
App’x 474, 476 (3d Cir. 2011) (“Even if the plaintiff meets this prima fa@adsrd, . . . the ultimate burden
remains on the plaintiff to demonstrate the existence of jurisdictiendrgponderance of the evidence.”).
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2. Analysis

UnderFederal Rule ofCivil Procedure 4(k)(1)(A), a districtotrt generally exercise
personal jurisdiction according tohe law of the state whethe district coursits” Mesalic v.
Fiberfloat Corp, 897 F.2d 696, 698 (3d Cir. 1990) (citation omittesBe Fed. R. Civ. P.
4(k)(1)(A) (“Serving a summons or filing a waiver of service establishes personal jtiaedic
over a defendant: . . . who is subject to the jurisdiction of a court of general jimisdicthe
state where the district court is located[.]As this court sits ilPennsylvania, Pennsylvania law
applies and, as such, the court must examfaansylvania’s longg'm statuteto determine
whether the court has personal jurisdiction over EP. Pennsylvdorgjsarm statute permits
Pennsylvania stateourts to exercise pgonal jurisdiction over nonresident defendants “to the
fullest extent allowed under the Constitution of the United States and may be bakedrwst
minimum contact with this Commonwealth allowed under the Constitution of the United States.
42 Pa. C.S. § 5371).

Regarding the typesf personajurisdiction,

[tlwo types of personal jurisdiction exist: general and specifitelicopteros

Nacionales de Colombia S.A. v. Hadl66 U.S. 408, 414, 104 S.Ct. 1868, 80

L.Ed.2d 404 (1984). General jurisdictiorigts when the plaintiff's claim arises

out of the defendant’s “continuous and systematic” contacts with the forum state.

General jurisdiction exists even if the cause of action is unrelated to the

defendant’s activities in the forum state. Specificsgigtion exists when the

plaintiff's claim arises out of the defendant’s activities within the forum suc¢h tha

the defendant could reasonably anticipate being haled into the state’s courts.
Vetrotex Certainteed Corp. v. Consl. Fiber Glass Prods, ToF.3d 147 (3d Cir.

1995).
Rocke v. Pebble Beach Cb41 F. App’x 208, 210 (3d Cir. 2013).

Here, although ordinarily the court would first examine whether the coargéaeral
jurisdiction over EP, neither party arguésittthere is a sufficient basis for the court to exercise

general jurisdiction over EP. Therefore, the court’s analysis is focusedheher specific



jurisdiction is present To determine whether specific jurisdiction exigtse plaintifis must
establish
the existence of minimum contacts between the defendant and the forum state. To
do so, plaintiff must satisfy three steps. First, the plaintiff must show that the
defendant “has purposefully directed its activities” at the forudurger King
Corp. v. Rudzewicz171 U.S. 462, 472, 105 S.Ct. 2174, 85 L.Ed.2d 528 (1985).
Second, the litigation must “arise out of or relate” to at least one of those
activities. Helicopteros 466 U.S. at 414, 104 S.Ct. 1868rimes v. Vitalink
Commc’ns Corp.17 F.3d 1553, 1559 (3d Cir. 1994). If these two requirements
are met, the court may then consider whether the exercise of jurisdictiod woul

“comport with fair play and substantial justiceBurger King 471 U.S. at 476,
105 S.Ct. at 2174.

Id. For thefinal prong, anexercise of specific jurisdictiothat “‘comports with traditional
notions of fair play and substantial justice,” means that the defendant “shoddnedsy
anticipate being haled into adti in that forum. Toys “R” Us, Inc. v. Step Two, S,818 F.3d
446, 451(3d Cir. 2003)YquotingWorld-Wide Volkswagen Corp. v. Woodsdn4 U.S. 286, 297
(1980)).

In addressing the thrggonged tesfor specific jurisdiction this court has adoptethe
following relevant facd from the parties’joint stipulation of facts: EP is a limited liability
company that offers bicycling tours in various international locations. Joint &tgrubf Facts
With Respect To Jurisclion (“Stip. of Facts”) at .1 EP wasformed in accordance with the
laws of Colorado, where its worldwide headquartisrbocated Id. at 11 23. EP does not have
physical land oproperty within Pennsylvania, has never filed tax returns in Pennsylvania, is not
licensed or incorporated to do business in Pennsylvania, does not maintain an agent in
Pennsylvania, does not file administrative reports with any agencyepartthent within

Pennsylvania, and does not offer any bicycling tours that take place in Penrssyldaat 1 4

8, 18. Consequentlythe plaintiffs’ rely upon EPs online activitiesand EP’s contactswith



Pennsylvania that are related to the sale ofpthmtiffs’ bicycle touras a basis for exercising
specificpersonal jurisdiction oveEP in Pennsylvania. PIs.” Opp’n at 10-12.

With regard to these contactbe plaintiffs usedEPs website, experienceplus.com, to
contact EP, select a bicycle tour, provide personal information, make payments, and
acknowledge and review the terms and conditions listed on the webditat § 13. EP’s
website “provided information to its customers about packing, preparations for tloke hmyr,
[and] purchase of trip cancellation and interruption insurandd.™at { 14. EP “communicated
with the plaintiffs via email, spoke with Plaintiff via telephone, and mailed oneceief
correspondence, dated January 4, 2012][,] all related to the Costa Rica bicyclddoat.{ 15.
EP “sold 17 tour trips to Pennsylvania residents between December 2011 and F20i4dry
and derived $65,051 in revenue from those salds.at 11 9-10. EP “has had customers in
Pennsylvania that have purchased more than one tour,” and one pareunlasylvania
cudomer purchased five toursd. at  11.

The plaintiffs argue that Epurposefully availed itself of doing business in Pennsylvania
through itsprior 17 sales of tours to Pennsylvania resideans its conduct in negotiating the
contractwith the plaintiffs Pls.” Opp’'n at 1012. As for the prior 17 sales, even if thisnclict
constitutes purposeful availmerfty EP, these prior sales to Pennsylvania residents are
insufficientto establish specific jurisdiction because thaltfe second prong of the testhich
requiresthat thecause of action ariseut of, orberelatel to, theEPs forum-related contacts.
Rocke 541 F. App’x at 210 In the Third Circuit, tis relatedness inquiry begins with
determining whether there is biatr causation, but does not end there, gtific jurisdiction
requires a closer and more direct causal connection than that provided bytfbe test”

O’Connor v. Sandy Lane Hotel C@96 F.3d 312, 323 (3d Cir. 2007)The inquiry is fact
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sensitive, and shoulthew closely to the reciprotyi principle upon which specific jurisdiction
rests.” Id.

The 17 prior sales do nasatisfythe butfor test,as the plaintiffs do not allege, and the
facts do not demonstrate, that but for the piidrsales, they would not have phased their
bicycle tour. If EP had engaged in an advertising or marketing campaign directed at
Pennsylvania residents, and this campaign had caused the plaintiffs, and all (eneseafghe
prior 17 Pennsylvaniapurchasers to book bicycle tours, then a causal chain might exist. But
those are not the facts of tluase.

In addition, although the plaintiffs’ rely afippo Mfg. Co. v. Zippo Dot Com, In@52 F.
Supp. 1119W.D. Pa. 1997)as persuasive authority in support of their contention that their
claims relate to EP’s conduct in Pennsylvania, their reliance is misplac&dppim the district
court aggregated the defendant’s prior sales to Pennsylvania resideettablish that the
defendant was “doing business” in Pennsylvania and therefore was sultjezjuasdiction of
Pennsylvania courts. 952 F. Supp. at 1127Zippo was, howevera trademark infringement
and dilutioncasein whichthe plaintiff's cause of actiodid arise out of each of thogeior sales.

Id. Those are not the facts of this case.

Moreover, the court cannot simply rely on the existence of thépeor, unrelated sales
to establish personal jurisdiction, as doing so would conflaedistinct analyse of specific
jurisdiction and general jurisdiction. THe prior, unrelated contacts might be relevant to a
general jurisdiction analysis, which requires thdefendant’s affiliations with the Statgoe] so
‘continuous and systematic’ as to rendenthessentially at home in the forum Stat&oodyear
Dunlop Tires Operations, S.A. v. Brow81 S. Ct. 2846, 2851 (2011). But, “[i]f the defendant’

contacts fall short of that standdrds they ddhere, then at least one contact must giise or
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relate to the plaintif claim.” O’Connor, 496 F.3dat 321. None of the priof7 salesgave rise
to the plaintiffs claims.

Turning to the contacts between EP and Pennsylvania as they teltdte sale of the
plaintiffs’ bicycle tour, the undisputedcts demonstrathatthe plaintifs usedEPs websiteto
contact EP, select a bicycle touryowide personal information, make payments, and
acknowledge and review the terms and conditions listed on the website. Additi@&RiBy,
website “provided information to its customers about packing, preparations for tloke limyr,
purchase of trip cancellation and interruption insurance.” Stip. of Facts at {ER4also
“‘communicated with the plaintiffs viamail, spoke with Plaintiff via telephone, and mailed one
piece of correspondence, dated January 4, 2012[,] all related to the Costa Ricatbigytle
Stip. of Factsat | 15.

The plaintifs argue thaEP's website was commercially interactive enouglshiow that
it purposefuly availed itselfof doing business in Pennsylvania. In the contexhtefrnet sales,
“the propriety of exercising jurisdiction depends on where on a sliding scale of coaimerc
interactivity the web site falls Toys “R” Us, Inc, 318 F.3dat452 “[T]here mustbe evidence
that the defendant ‘purposefully availedself of conducting activity in the forum state, by
directly targeting its web site to the state, knowingly interacting with residetite iorum state
via its web site, or through sufficient other relatedtacts. Id. at454 Here, he plaintiffs used
EP’s website to select the tour, provide personal information, to provide payment, and to
acknowledge and review terms and conditions. Stip. of Facts at { 13. This cleachseam
interactive websiteof a commercial nature. Furthermore, EP knew it was interacting with
Pennsylvania residents when it processed the plaintiffs’ credit card paymehe fasur and

mailed the confirmation letter to the plaintiffs’ home in Pennsylvania.
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Despitefinding that EP purposefully availed itself of doing business in Pennsylvheia
courtcannot conclude thataintiffs’ cause of actiofor breach of contrags rdated to,or arises
out of, EP' s contactwith the forum in negotiating the contradAs with the 17 prior,unrelated
sales EP’s actiongoncerning the contract do not meet thefoutest. Given that the plaintiffs
initiated the communicationghat lead to the sale of the tour with EP, it cannot bethaidbut
for EP’s contacts with Pennsylvania, the plaintiffs would not have negotiated aatomth EP.
EP did not reach out to the plaintiffs, suchtla®ughspecifically targeng the plaintiffswith
solicitationsby way of mailings or phone callsContraO’Connor, 496 F.3d at 323 (finding the
plaintiff's claims arose out of the defendant’s contacts with the forum ewttex plaintiff
purchased defendant’s services as a result of the defendant’'s soligitatliok involved
mailings and phone call® plaintiff); see also Rockeb41l F. App’xat 211 (determining that
specific jurisdiction did not li@venwhen defendant Sent an unspecified amount of advertising
material to[the plaintiffs] via mail and emailsbecause these contacts wefean ‘impersonal,
irregular and general” natussnd did not serve ttcultivate a relationship with tHglaintiffs or]
to solicit additimal business directly from them”). Here, thlintiffs performed a online
searchfor Costa Rican bicycle tours, and ERgbsitecame up on the search result$he
plaintiffs then proceeded to gather information from’sERebsite, and calledP to ask a
guestion about the togrdifficulty, before booking the tour.There are no allegations that EP
actively sought out thelguntiffs’ business.While it is true thatout for the plaintiffs contacting
EP, they would not have purchased a tour, this does not suffice to hale EP intoncourt i
Pennsylvania.

Because the court finds tHaP’s Pennsylvania contactghich led to the formation of the

contract for the sale of the bicycle tour do not relate to the plaintiffs’ causéi@f & breach
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of contract the courtmust also find that the rest of the plaintiffs’ claims against EP also do not
arise out ofits Pennsylvania contss® As stated above, the only contacts that EP had with
Pennsylvaniaoncerned the purchase of the bicycle tolihe remaining claims for negligence,
negligent hiring and retention, vicarious liability, joint enterprise, agendglation of
Pennsylvara Consumer Protection Law, fraud, negligent misrepresentation, and loss of
consortium, are directly and closely related to the obligations under the cdotrdet sale of

the tour. hus,if personal jurisdiction cannot be found for the breach of contdaim, it cannot

be found as to the remaining causes of acti@ontraO’Connor, 496 F.3d at 323 (holding that
where personal jurisdiction was proper due to -resident defendant’s contacts with
Pennsylvania in contracting services at anajtgtatespa, personal jurisdiction could also be
found over the plaintiffs’ negligence claim arising out of a slip and fall at the spaideethe
negligence claim arose from defendant’'s Pennsylvania contacts).

Before dismissing the complaint, however, the cuiilitevaluate whethethe interests of
justice warrantransfering the case to a jurisdiction where personal jurisdiction li&s.this
regard, if a tourt finds that there is a want of jurisdiction, the court shall, if it is in the iht&fres
justice,transfer such action or appeal to any other such court in which the action drcappea
have been brought at the time it was filfd28 U.S.C. § 1631. Despite the plaintiff not raising
the possibility of transfetthe court maysua sponteure a jurisdictional defect by transferring
the case undeection1631. SeeFaulkenburg v. Wejr350 F. Appx 208, 209 (10th Cir. 2009)
see alsdsland Insteel Sys., Inc. v. Wate296 F.3d 200, 218 n.9 (3d Cir. 2002) (pointing out

that district court “had authority, if it found that it lackedpersonamjurisdiction,” to transfer

8 «/w] hile personal jurisdiction analigsusually must be conducted separately for each plaintiff, the analysis$

of consortium claims is identical to that for the underlying cfai®imons v. Arcan, IncNo. CIV.A. 1201493,
2013 WL 1285489, at *2 (E.D. Pa. Mar. 28, 20(a8jing O'Connor, 496 F.3dat317 n3)).
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action to another district court with personal jurisdiction over defendants, and mogghiat
district court had ability to do ssua sponte The court finds that it is in the interest of justice to
transfer this case to a district where a court may properly exg@eisenal jurisdictiorover EP,
“rather than dismisgshe case and force the [aihtiffs to refile and restart in another
jurisdiction” Farber v. Tennant Truck Lines, IndNo. CIV.A. 145028, 2015 WL 518254, at
*13 (E.D. Pa. Feb. 9, 2015). EP is incorporated in Colorado and has its worldwide headquarters
there; as such, is subjectto general personal jurisdiction ther&eeDaimler AG v. Bauman
134 S. Ct. 746, 760 (2014)YWith respect to a corporation, the placeinmiorporation and
principal place of business are paradig[m] ... bases for ggoasaliction” (internal quotatio
marks and citation omitted) Accordingly, the court will transfer this case to the United States
District Court for the District o€olorado.
B. Failure to Serve the Remaining Defendants

Rule 4(m) of the Federal Rules of Civil Procedure providesahmaintiff has 120 days
to serve the summons and complaint upon any named defendants. Fed. R. Civ. P. 4(m). If the
plaintiff fails to effect service within 120 days, “the cetidn motion or on its own after notice
to the plaintif—must dismiss the acin without prejudice or order that service be made within a
specified time.” Id. Despite Rule 4(m) language allowing for dismig$ilthe plaintiff shows
good cause for the failure [to serve the summons and complaint], the court must exteand the t
for service for an appropriate periodd.

As discussed in the court’'s December 23, 2014 order to show cause, the plaintiffs
commenced this action on February 12, 2014, yet, to date, have only served EP with the
summons and complain§eeDoc. No. 15.The court indicated that the plaintiffs should respond

by either proving that thegerved the defendantgthin the 120day periodor by showinggood
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cause for the failure to effect servickl. In responsgthe plaintiffsconceded that they had not
serval the otherdefendants Seeletter in Respto Orcer to Show Causeat 1, Doc. No. 18
They stated that theynitially attempted to effect service on the remaining named defendants
who are all located in Costa Riday way of a waiver of servicdut these defendants did not
execute the waiver of serviceld. The plaintifis indicated that personally serving these
defendantsn CostiRicawould be costly, and that “in light of the pending motion to dismiss and
the uncertainty of the Court’s decision,” the plaintiff requested that the a¢mirtifle on the
motion to dismiss before dismissing the remaining named defenddn#s.1-2. The court finds
thatthe cost of serving the Costa Rican defenddoes not constitute good cause for failure to
save the summons and complainithin 120 days’ Accordingly, andin light of the court’s
decision to grant EP’'motion to dismiss, the court will dismiss the action against the remaining
named defendants without prejudice pursuant to Rule 4(m).
[lI.  CONCLUSION

After examining the allegations in the complaamd the exhibits attached theretioe
parties’ submissionancluding the joint stipulations of facts with respect to jurisdictiand
after hearing argument from the parties, the ctiods thatexercisng personal jurisdiction over
EP is improper. Nonetheless, in the interests of justice, the court will transfer this case to the
United States District Court for the Distr of Colorado under 28 U.S.C.1$31. Additionally,
the courtdismisses the action without prejudice against the defendeetsandoGuevara
Bedoya, Mario Cordero, Destino Tropical DT S.A., and Jose Bsgjannder Rule 4(m) of the

Federal Rules of Civil Procedure ftire plaintiffs’ failure to serve thee defendarg within 120

° Because the remaining defendants failed to execute the waivers of servicessilidepthat the plaintiffs could
have recovered the costs they later incurred in effecting service if these defaefidarot have good cause for
failing to sign and return the waiverBed. R. Civ. P. 4(d)(2).
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days ofthefiling the complaintand the absence of a showing of good causehfsrfailure to
serve.
An appropriate order follows.

BY THE COURT:

EDWARD G. SMITH, J.
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