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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SIDDEEQ BASIL HENRY

: CIVIL ACTION
V. : NO. 14-1152
JOHNTHOMAS, et al.
O’NEILL, J. May 9, 2017
MEMORANDUM

Pro seprisoner [aintiff Siddeeq Basil Henry brings 1983 claims against defendant
prison officials Arthur Johnsoand L. Williams. Am. Compl., Dkt. No. 34. He claims their
actionsviolated his Eighth Amendment right to be ffemmn crueland unusual punishment and
First Amendment right tdree speec. Defendants filed a motion for summary judgment, Dkt.
No. 52, to which plaintiff responded, Dkt. No. 58. For the following reasons, | will grant

defendants’ motion.

! Plaintiff also brought claims agairn@tison officials John Thomas and William Fowler.

He allegedrhomas the warden at SCI Chesteefused to preverdefendanwilliams from
harassing him and approvpthintiff's move to the infirmary. Am. Compl.  11. He alleged
Fowler was responsible for his confinemamné psychiatric observation cell for sigtedays in
violation of prison policy. Am. Compl. § 10.

Thomas is no longer a defendant in this action because, on February 23, 2016,
dismissed plaintiff's claims against him with leave to am@&id, No. 43, and faintiff did not
file a second amendecomplaint.

| will dismiss plaintiff's claims against Fowler without prejudiosecause plaintiff did not
serve him, nor didFowlerwaive service Fed. R. Civ. P4(m) (“If a defendant is not served
within 90 days after the complaint is filed, tt@urt—on motion or on its own after notice to the
plaintiff—must dismiss the action without prejudice against that defendant or order that service
be male within a specified time.”Dkt. No. 1 (Complaint filed Feb. 25, 2014); Dkt. No. 34
(Amended Complaint filed July 13, 2015); Dkt. No. 40 (summons returned unexecuted).
2 Plaintiff also claims his Fourteenth Amendment right to due process wasdjdat
because he has not stated a claim under that Amendment against either remainiagtiéfend
will dismiss it.
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STANDARD OF REVIEW
Summary judgment will be grantédgainst a party who fails to make a showing
sufficient to establish the existence of an element essential to thas padg, and on which that

party will bear the burden of proof at trial.”_Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

The party moving for summary judgment bears the burden of demonstratinthératis no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(ajgeeCelotex 477 U.S. at 322—-23. If the movant sustains its burden,
the nonmovant must set forth facts demonstrating the existence of a genuine @sgut

Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). A dispute as to a material fact is

genuine if‘the evdence is such that a reasonable jury could return a verdict for the nonmoving
party” 1d. A fact is“material if it might affect the outcome of the case under governing law.
Id.

To establish “that a fact cannot be or is genuinely dispugepldrty mus

(A) cit[e] to particular parts of materials in the record, including
depositions, documents, electronically stored information,
affidavits or declarations, stipulations (including those made for
purposes of the motion only), admissions, interrogatory answers,
or other materials; or

(B) show][ ] that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.
Fed. R. Civ. P. 56(c)(1). The adversetpanust raise “more than a mere scintilla of evidence in

its favor” in order to overcome a summary judgment motion and cannot survive by relying on

unsupported assertions, conclusory allegations, or mere suspicions. Williams \gBoiro\.

Chester891 F.2d 458, 460 (3d Cir. 1989)At‘the summary judgment stage, facts must be
viewed in the light most favorable to the nonmoving party only if there is a ‘genuipetelias
to those facts.”Scott v. Harris, 550 U.S. 372, 380 (2007), quoting Fed. R. Civ. P. 56{here
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the record taken as a whole could not lead a rational trier of fact to find for the nagmaxty,

there is no ‘genuine issue for trial.Id., quotingMatsushita Elecindus. Coy. Zenith Radio

Corp., 475 U.S. 574, 586-87 (1986).
l. Excessive Forc&laim Against Johnson

Plaintiff claimsCorrections Officedohnson used excessive force against him when he
choked, elbowed and tightly handcuffed plaintiff. However, because Johnson’s actions followed
plaintiff's aggressive assault ofldimson in a prison hallway—punching him in the head four
times—and becausplaintiff did not suffer serious injuries, no reasonable jury could conclude,
on the evidence before me, that officer Johreszied“maliciously and sadistically to cause
harm” rather than “ira goodfaith effort tomaintain or restore discipline,” as required to

establish an Eighth Amendment claim &xcessive forceHudson v. McMillian, 503 U.S. 1, 7

(2992). I will thereforegrant defendants’ motion for summary judgment with respect to
plaintiff's claim against Johnson.

A. Background

Plaintiff was heading toward thggison yard when Johnson confronted him and asked
where he was going. Henry Dep. at 9:19-24. They began to argue, and Johnson tifld plaint
“they didn’t call the Fing yard yet, go back to [your] housing unitd. at 10:4—7.Plaintiff then
assaulted Johnson, punching him in the regddast four timesld. at 10:8—-10; Dkt. No. 52, Ex.
2 (Video, 9 Corridor A, July 24, 2013) at 00:19-2dmediatelyJohnson and a guard standing
with him began to struggle to restrain plaintiff and pin him against the \whlht 00:22-28.
Multiple guards emerged and attempted to restrain plaintiff, who struggledhein. Id. at
00:25-54; Henry Dep. at 10:10-14. Portions of the video are dark and plaintiff's body is out of

view behind the swarm of officers around him. Plaintiff appears to be resistingitteesofbr at



least twenty seconds. Video at 00:25-45. It is not clear from the videopletiff ceases to
struggle against the officersd. at 00:48-1:57. It is also not clear from the video at what point
plaintiff was securely handcuffedd. at 00:29-1:05. Plaintiff was on the ground for about a
minute and half.ld. 00:31-1:57 Henry Dep. at 27:20-22.

Plaintiff testified that Johnson put him in tigindcuffs that cut his wrists, only taking
them offtwenty minutedater. Id. at 11:23-12:3. He also testified that, during the take-down
but after he was handcuffed, on the ground and subdued, Johnson choked him for approximately
five seconds and elbowed him twice in the ndgeat 11:1-20. The video shows thdtilg
plaintiff is on the floor, Johnson, who unlike the other officers in the area is wearing a white
shirt, placedhis hands beside or around plaintiff's neck and kept them there for approximately
ten seconds. Video at 1:36-1:48hortly dter he removed thenthe dficers lifted plaintiff into
a standing position and movhin to a standing positioagainst the wallld. at 1:46—-2:11.

They then escorted him through a door and out of the hallldawnt 2:14-19. Plaintiff was
taken to the prison’s medical facylitwhere pictures were taken of his injuries and blood was
cleaned from his face. Henry Dep. at 13:16-22.

B. Discussion

In order to establish an Eighth Amendment claim for excessive or unjustified dorce
plaintiff must show that the force was not “applied in a gfzotth- effort to maintain or restore
discipline” but rather was used “maliciously and sadistically to cause’h&taodson, 503 U.S.
at7. “[C]orrections officers must balance the need to maintain or restore discipboghthr
force against the risk of injury to inmateBoth situations may require prison officials to act
quickly and decisively. Likewise, botimplicate the principle thaptison administrators . . .

should be accorded wide-ranging deference in the adoption and execution of policies and



practices that in their judgment are needed to preserve internal order anaheiseiglto

maintain institutional security. Id. at 6, quoting/Nhitley v. Albers 475 U.S. 312, 321-22

(1986). In determining whether force is excessive in violation of the Eightmément.a court
must consider the following factors:

(1) the need for the application of theder (2) the relationship
between the need and the amount of force that was used; (3) the
extent of injury inflicted; (4) the extent of the threat to the safety of
staff and inmates, as reasonably perceived by responsible officials
on the basis of the facts known to them; and (5) any efforts made
to temper the severity of a forceful response.

Brooks v. Kyler, 204 F.3d 102, 106 (3d Cir. 2000), quotivigjtley, 475 U.S. at 321.

| view the evidence in the light most favorable to plairaiftl take as trudat plaintiff

was choked, elbowed in the face, and cut by the handcaéfisMcDowell v. Sheerer374 F.

App’x 288, 292-93 (3d Cir. 2010daking plaintiff's testimony as true where the court was
“unable to determine from the videos whether ftfentiff] is resisting the officers or to
determine the amount of force used on hive cannot make this determination because [the
plaintiff] is forced to the ground early in the confrontation, and the view of his body is
completely obstructed by the dies of at least five officers wiilthey handcuff and shackle
him”). The video does not contradict plaintiff’'s testimony, as plaintiff is largelguiesl during
parts of the incident. | therefotakeplaintiff's testimony as true for theupposes of defendants’
motion

Nonetheless, | conclude that no reasonable jury could find that Johnson’s conduct was
sadistic and malicious rather than take®a goodfaith effort to restore disciplineEach of the

foregoingfactors weighs in favor of granting sumary judgment.



1. Proportionality of Johnson’s Response

Under the first and second factorgl)‘the need for the application of the force; [a(®)]
the relationship between the need and the amount of force that was used,” the force Jeknson us
was not disproportionate to what was necessary. Br@0Ksk-.3dat 106. “The infliction of
pain in the course of a prison security measure . . . does not amount to cruel and unusual
punishment simply because it may appear in retrospect that the degrese aulorized or
applied for security purposes was unreasonable, and hence unnecessary i seastrit
Whitley, 475 U.S. at 319"t is obduracy and wantonness, not inadvertence or error in good
faith, that characterize the conduct prohibited by the Cruel and Unusual Punishraests Cl
whether that conduct occurs in connection with establishing conditions of confinement,
supplying medical needs, or restoring official control over a tumultuous cellblédk.”

If an officer’s use of force immediately follows a prisoner’s violenioagtit is more

likely to be proportionate to a need for the application of force. Camp v. Brennan, 54 ¥. App’

78, 79-80 (3d Cir. 2002). In Camp v. Brennan, the Third Circuit held that the plaintiff had not
presented a cognizable Eighth Amendment cldah. In that case, a video tape showed an
officer applying a stun gun to the handcuffed plaintiff, who had fallen after he dafusealk
through a doorway, then pushed off the doorway with his foot, causing the group he was with to
stumble Id. The court noted that the whole event lasted twenty seconds, “a reasonably short
period necessary to subdue a struggling prisoridr.”

In this case, nterpreting both the video ataintiff's testimony in the light most
favorable to plaintiff, it is clear that there was, at least initially r@se need for Johnson’s
application of force after plaintiff violently attacked hirlthough paintiff challenges the need

for force afer he had been handcuffed and was lying on the ground, this argument improperly



disassociatethe events, all of which occurred within two minutes. Inde¢ekpreting the
video in the light most favorable to plaintiff, Johnson chokedwaithin at most a minutef his
last acts of resistanc&eeVideoat 00:45-1:37. No reasonable jury could conclude tiat t
tightness of the handcuffs and Johnson’s elbowing plaintiff in thewesdisproportionate to
the needo restrain plaintiff after his aggregs attack on JohnsorGiventhat Johnsos
conductimmediatelyfollowed the incident in which plaintiff punched him in the head four
times the first and second factongeigh against finding that Jonson’s use of force sealistic or
malicious.
2. Lack of Serious Injury
Under the hird factor, the lack of serious injury also weighs against a fintiag the use
of force wassadistic or malicious As set forth by the Supreme Court,
the extent of injury suffered by an inmate is one factor that may
suggest whether the use of force could plausibly have been thought
necessary in a particular situation, or instead evinced such

wantonness with respect to the unjustified infliction of harm as is
tantamount to a knowing willingness that it occur

Hudson, 503 U.S. at 7 (internal quotation marks and citations omitted), qwitigy, 475

U.S. at 321see als@Camp 54 F. Appk at80 (noting thathe plaintiff'sinjuries “involved four
dimesized burns” which “does not prove that the amount of force waessive”) However,
“[w]hen prison officials maliciously and sadistically use force to cause harrenquoary
standards of decency always are violated .This is true whether or not significant injury is
evident.” Hudson, 503 U.S. at 9.

Plaintiff did not testify that he suffered serminjury as a result of Johnson’s actione H
describes cuts on his wrists from the handcuffs and some blood on his face, but does not describe

bruises or other injury from the choking. Furthermore, he daeestify that his injuries



required any medical car@.he lack of serious injuries, while not dispositive, suggests that
Johnson'’s restraint of plaintiff after plaintiff’'s violent outburst was not sadistmalicious.

3. The Extent of the Threat to Safety

Under the fourth factog responsible official in Johnson’s situation could have
“reasonably perceived” dlfreat tothe safety of staff and inmates” basedptaintiff's
immediately preceding violent behavior. Brooks, 204 R36. Where a psoner is behaving
violently in a public place, an officer has more leeway in using force to rekimi SeeWesley

v. Dombrowski, No. 03-4137, 2007 U.S. Dist. LEXIS 64601, at *45 (E.D. Pa. Aug. 31, 2007)

(“[A] Ithough [the plaintiff, who was handcuffed and physically weak] personally may not have
posed a physical threat to the corrections officers, his admittedly adic@tiduct and

apparently outward defiance of [the defendant officer’s] orders could have incitbg nea
inmates to initiate a disruptidr); Cf. Everett v.Nort 547 F. App’x 117, 119, 121-122 (3d Cir.
2013) (reversing district court’s grant of summary judgment for defendant officersethere

was “no evidence that [the prisoner/plaintiff] was acting violently at the teneds in the

restraint chair; he simply refused to open his fist,”dfticersnonetheless used a taser three
times and threatened to bre&k plaintiff'sfingers in order to get him to give his fingerprjnts
Diaz v. Aberts, No. 10-5939, 2013 U.S. Dist. LEXIS 14334 at *14-25 (E.D. Pa. Feb. 4, 2013)
(noting that plaintiff did not pose a considerable risk to other staff or inmates whes le his

cell by himself when he was resistin@avis v. Berks Cnty., No. 04-01795, 2007 U.S. Dist.

LEXIS 9892 at *5 (E.D. Pa. Feb. 8, 20q7Even though [the plaintiff] bit [the defendant
correction officer], [the plaintiff] was handcuffed throughout the incident, suctlygsiaced
back in his cell where he could have been locked down, and under the control of multiple guards.

Therefore, the extent of the threat to the staff and other inmates could not haweghei



Here, plaintiff was in a public hallway throughout the incident. Although it does not
appear that other inmates were in the immediate vicihalynson maydve reasonably
perceived a possibility thathers would be threatened by plaintiff's actioAg.least initially,
plaintiff posed an obvious threat to the guasdgety, demonstrated by his assault on Johnson.
Althoughthis threatappears to have abdtshortly after the assault, mitigag the weight of this
factor, plaintiff's recent conduct and his location in the public hallway meant Johnson had more
leewayin using force to restrain him.

4. Johnson’s Efforts to Temper His Response

Under thdifth factor, viewing the evidence in the light most favorable to plaintiff, it
appearsohnsomade® efforts to tempethe severity of a forceful responge’plaintiff’s violent
outbreak. Brooks, 204 F.3d at 106is evident fronthe video that thefficersdid not use
aggressive force against plaintffiring the struggleor did they prdong the period during
which he was on the ground. Rather, after plaintiff struck him in the head, Johnson, with the
help of another officerseizel plaintiff's arms and pressedaintiff against a wall before bringing
him to the floor. Video at 00:24—-00:34. Neither Johnson nor his cowstrkekor kicked
plaintiff and plaintiff did not testify that either officer used excessivesfanaestraining him.
The evdence shows that, at least initiallghnsormade areffort to tempehis response.

Balancing these factors, | conclude thateki@lence does not support a finding that the
force Johnson applied was excessive as to present a cognizable Eighth Amendment claim
against him. Therefore, | will grant defendants’ motion for summary judgméntegpect to

this claim



. Retaliation Claim Against Williams

Plaintiff alsobrings a claim of First Amendment retaliation against Lieutenant Williams,
arguing that she moved him from a cell in the Restricted Housing Unit to a cell in theanyfir
in retaliation for his filing a grievance against her. Plaintiff presents inmuft evidence that
Williams made the dasion to take the adverse action of transferring him to the infirmary, rather
than merely executed that decision, and therefore does not essatdtshiation clainagainst

herpredicated on the First Amendment. Rauser v. Horn, 241 F.3d 330, 333 (3d Cir.12001).

will thereforegrant defendants’ motion for summary judgment with respect to this claim.

A. Background

On December 16, 2013, plaintiff filed a grievance agaiititams for mistreating
another prisoner. Am. Compl. Ex. N, Dkt. No. 34-1 at p. RRintiff testified that, when a
grievance is filed, it “goes on file” and the person against whom it was filemtifeed. Henry
Dep. at 29:19-22. Plaintiff had no “information tpatilliams] was personally aware” that he
filed the grievance, but testified that “it's a very strong possibility she could have basna@w
it” because of the prison’s grievance handling proceducesat 31:7-12.Plaintiff's grievance
was rejected because, he was told, a prisoner cannot filevamgece on account of harm to
another prisonerld. at 28:25-29:4.

Plaintiff alleged thataround this timéyilliams “always made sexual comments” to

him.2 Am. Compl. { 11 He testified that, sortly after he had filed the grievana#/illiams

3 In his grievance against Williams, which he attaches to his Amended Comipéagatys
that she “has made several sexual comments to me saying what you wanna flikk iné&ches
(females) not niggas (males).” Dkt. No. 34-1 at p. 13i¢tadfInmate Grievance, Dec. 16,
2013). He did not testify to this particular comment in his deposition.
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askedhim if “want[ed]to stay in jail becaugbe’s] a homosexual, [does he] want to stay around
all these dicks.” Henry Dep. at 33:2—4.

On December 21, 2013, Willianisinsferredlaintiff from hiscell in the Restricted
Housing Unit to a cell in the infirmgr Id. at 38:13-16. When he asked for an explanation, she
told him she was “tired of hearing [his] mouthd. at 38:13-16; 22:25-23:6tétingthat the
only explanation he was given for his move to the infirmary is that “[s]het difr@earing my

mouh”); see alscAm. Compl. at p. 18 (Official Inmate Grievance, Dec. 21, 2013) (explaining

that “today Iwas moved from the RHU [Restricted Housing Unit] by Lt. L. Williams and glace

in the infirmary and Lt. L. Williams told me it was because she got ¢éifé@aring my mouth.
Williams told him that this move was approved by the superintendent. Henry B&d-&,

12-14. Plaintiff filed a grievance against Williams for this transfer and receivkzhelthat

stated, RHU offenders are housed in the RHU and in some cases the infirmary, the housing unit
change was approved by the facility manager.” Am. Compl., Ex. H (Initial RéResponse,

SCI Chester, Grievance # 490828, Dec.Z8113).

Plaintiff testified that the infirmary is for “mentally impaired peoplélénry Depat
32:6-7. Plaintiff had a history of mental iliness: he attempted suigi&eptember 2013 by
placing a sheet around his neck, id. at 15:1-22; 36:14-37:12, andreg®iovember by
attempting to cut himself with a light fixturel. at 15:23-16:25He was then transferred to the
Mental Health Unit at Graterford for a psychiatric evaluatigh.at 19:2125. He was later
moved to Coal Township and put initially in the Restricted Housing théfore Williams moved
him to the infirmary.ld. at 20:1-25. After being housed in the infirmary for about a month,

plaintiff destroyed his cell, breaking the windows and the bédat 22:7-9, 39:1-12, 43:24—
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44:1. He believes he acted this way dgyia psychotic episode triggered by his housing
conditions inthe infirmary Id. at 44:18-21.

While in the infirmary he did nohave access to the law librari. at 46:15-16. Hbad
a bedandwas fed, given showerd]@ved to exercise in his cell droccasionally given outdoor
exercise time.d. at 21:3-19.However, he was “isolated” because he was an “RHU inmate.”
Id. at 30:17-23. Heestified he was “locked behind a cagéd: at 30:21-23.

B. Discussion

Viewing the evidence in the light most favoratdelaintiff, | find it insufficient to
establish that Williams made the decision to transfer plaintiff to the infisradmgh is an
essential component of a retaliation claidithough defendantsear theburden on a motioto
dismissof showing that there is no disputeasfy material fact and that they are entitled to
judgment as a matter of law, plaintiff must presembre than a mere scintilla of evidence in
[his] favor” in order to overcome their motioiwVilliams, 891 F.2cat 460 Plaintiff's allegation
that Williamsbrought him to the infirmary and her comment to him in the process is not a
sufficient basis for a jury to conclude that she made the decision to move him.

“[G] overnment actions, which standing alone do not violate the Constitution, may
nonetheless be constitutional torts if motivated in substantial part by a dgsineish an

individual for exercise of a constitutional rightMitchell v. Horn, 318 F.3d 523, 530 (3d Cir.

2003),_quoting Allah v. Seiverling, 229 F.3d 220, 224-25 (3d Cir. 2000).

A prisoner alleging retaliation must show (1) constitutionally
protected conduct, (2) an adseraction by prison officials
sufficient to deter a person of ordigdirmness from exercising

his constitutional rightsand (3)a causal link between the exercise
of his constitutional rights and the adverse action taken against
him.

Id. (internal quotation marks and alterations omitted), qudRiagsey 241 F.3d at 333.
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Defendants concedfr the purposes of this motion, that the first and second elements
are satisfied.Dkt. No. 52 at 11. The parties focus their briefs on the third element, which
requires a showing of a “causual link” between plaintiff's filingheg grievance and Williams’
moving him to the infirmary.To show causatigra plaintiff must present sufficient evidence that
thedefendant both made the decision to take the adverse action and knew about the

constitutionally protected conduct. Ambrose v. Twp. of Robinson, 303 F.3d 488, 493 (3d Cir.

2002) (“It is only intuitive that for protected conduct to be a substantial or motivitay faa
decision, the decisionmakers must be aware of the protected ctnduct.

Plaintiff has not presented sufficient evidence to support a finding that W4|liather
than some other prison official, made the decision to transfer plaintiff firooeh in the
Restricted Housing Unit to the infirmary.oThe contrary, the surrounding circumstances of his
transfer do not suggest that Williams made that decision. First, plaintiff testifiedehabtte to
the infirmarywas approved by the prison superintendent. fEusunderminegplaintiff's
argument that Williams desed to move hinto a different celas a form ofetaliation. Second,
the circumstances of plaintiff's confinement suggest that this move was pdntazder process
of moving plaintiff to different locations in order to maintain the health and saffety
involved. Indeed, he had been frequently moved between different units in the ladt severa
months. Williams’s statement that she was “tired of hearing your mouth” is tagwoub to
support a jurfinding that Williams herself made the decisiomtove plaintiff. Although a

factfinder may be able to infer that Williams knew about plaintiff's grievérnceould be mere

4 Defendants arguiat plaintiff presents no evidence showing that Williams knew a

grievance had been filed against her, and therefore cannot support his claimifioreta8ut
plaintiff testified that the grievance procedure in the prison wastity the person against
whom it was filed. Henry Dep. at 29:19-22. Therefore, although plaintiff's evidereelireg
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conjecture to conclude that she decided to transfer him. Therefore, plaintiff hasssotted

sufficient evidence for a jur find in his favor on his retaliation claim against Williams.
Plaintiff focuses higausation argument on other evidence, inclut@ngporal proximity

between his grievance and his transfer and a pattern of antagonistic betoavid@fifliams.

While such evidence can support an inference of causa@mshaurenW. v. DeFlaminis, 480

F.3d 259, 267 (3d Cir. 2007), a plaintiff must first present sufficient evidence on the defendant’s
decisionmaking and knowledge.s Aexplaired he must show that¥illiams bothmade the

decision to take the adverse actaord knewthat plaintiffhad participated in constitutionally
protected conduct. Because he has not presented evilahsbe made the decisjdrwill

grant defendants’ motion for summary judgmenttos claim.

An appropriate Order follows.

Williams’s knowledge of his grievance is thin, | do not believe this lack of evidisrtbe main
problem with his claim.
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