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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEITH ROBERT DEAN, JR.,
ON BEHALF OF HIMSELF AND ALL :
OTHERSSIMILARLY SITUATED, ) CIVIL ACTION

Plaintiffs,
No. 14-2136
V.

CVSPHARMECY, INC., . al,

Defendants.

MEMORANDUM ORDER

This 21st day of July, 2015, upon consideration of Defendants’ Motion to Dismiss
Plaintiffs’ First Amended Class Action Complaint and Motion to Certify an Immediat
Interlocutory Appeal With a Stay of Proceedings, Plaintiffs’ Responsepposgiiion thereto,
and Defendants’ respective Reply Briefss ORDERED that Defendants’ Motions are
DENIED for the following reasons.

1. Defendants’ Motion to Dismiss Plaintiffs’ First Amended Class Action Complaint

In accepting all factual allegations as traed construing all inferences in the light most
favorable to the nomoving party, | find Plaintiffs’ First Amended Complaint to contain

plausible claims for reliefThe heightened pleading standard discussed in Davis v. Abington

Mem'l Hosp., 765 F.3d 236, 243 (3d Cir. 204ayLundy v. Catholic Health Sys. of Long

Island Inc, 711 F.3d 106 (2d Cir. 2018 distinguishable, because both cases invobxesitime
actionsbrought pursuant to the Fair Labor Standards Act (“FLSA”). Accordingly, theskag i
presentedhere was whether theledations were specific enough to conclude thatplaintiffs

had workecany compensable @rtime In holding that the plaintiffs failed to state FLSA
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overtime claims,hte Third Circuitspecified “[W]e do not hold thaa plaintiff must identify the
exact dates and times that she worked overtirBavis, 765 F.3d at 243. THeavis Court went
on to give a clear exampl&or instancea plaintiff's claim that she ‘typicallyvorked forty
hours per week, worked extra hours during such a forty-hour week, and was not compensated for
extra hours beyond forty hours he or she worked during one or mitreseforty-hour weeks,
would suffice. But no such allegation is present in this cadd. Here, although | am not
convinced that it is evenecessary to import a heightened pleading stanBéauhtiffs’
allegationsaresufficient to meet the very levef specificity championetly DefendantsThe
allegations in the First Amended Complaint, if true, give rise to plausshises of action under
Pennsylvania, New Jersey, and Connecticutlaw
| am similarly upersuaded by Defielants’ arguments regarding gime claims under
Connecticut law. Neither party, nor the Court, located a Connecticut caseydigelitéssing the
precise gagiime issue beforene. EvenLundy, which held as a matter of first impression that
the FLSA does not provide for gaipae claims, recognized the important distinction between the
FLSA and state law remedies for wage claim$l F.3dat 116.
So long as an employee is being paid the minimum wage or more, FLSA does not
provide recourse for unpaid hours below the 40-hour threshold, even if the
employee also works overtime hours the same whethis way federal law
supplements the hourly emplognt arrangement with features that may not be
guaranteed by state laws, without creating a federal remedy for all wage
disputes—of which the garden variety would be for payment of hours worked in a

40-hour work weekFor such claims there seems to be no lack of a state remedy,
including a basic contract action.

Id. (internal citations omitted)Stated differently, the Court recognized that the federal statute

was promulgated to supplement the rediedilable to the average workander state laywand

! Defendants’ Reply Brief emphasizes an alleged lack of notice that couket ideéendants’ ability to defend this
action. However, Plaintiffs’ theory of relief is clear on the face of the Rireended Complaint, and Defendants
will of course have the opportunity to test the strength of that thgopuitsuing specific documentation through

discovery.



focused upomspecific circumstances, as oppadse providing agenerafederal remedy for
“garden variety” failure to pay caseb turn, the Circuit’s decision+hat gaptime claims are
not available under FLSA—does not compel the conclusiorgdime claims are not
available under the correspondistgte law. If anything, FLSA’s lack of available relief for gap
time claims makes it more likely that there is a remedy under state laleadyexplained by
the Second Circuit ibundy. Thus,atthis early juncture, | will decline tdismissCount Il of the
First Amended Complaint, without prejudice to Defendamgét to reassert this argument at
summary judgment.

Defendants withdrewheir Motion to Compel Arbitration of Pressley’s claimgsheiut
prejudice to their right to renew the Motion at a later stage of these pnogeediccordingly)
do not need to address their Motion to Compel at this tin@ally, as | already stayed the class
certification issue pending discovery, | am stk prepared to rule on the merits of class
certification, particularly in light of the fact thdtis issue will notevenbe fully briefed until
January 15, 2016 under the current Stipulated Case Management Order.

2. Defendants’ Motion to Certify an Immediate Interlocutory Appeal

As explained in the Court’'s May 26, 2015 Memorandum Order, the active controversy
regardinghe sufficiency of Defendants’ Offencluding the ongoing dispute over thper
interpretation of th&®ennsylvania Wage Payment and Collection Law (WR@a&feats
Defendant’ generaluggestion that an unaccepted offer of judgment could deprive this Court of
subject matter jurisdictionConsequently, Defendants’ Motion to Certify focuses on the wrong
legd issues The questions Defendants have moved ttfgéor interlocutory review wouldhot

impact mypreviousanalysis because they do not speak toutienatelegalinquiry at the heart



of these issuesvhether theactivecontroversybetween the partiegsas mooted by Defendants’
Rule 68 Offer.

Although Defendants have persuaded the Court that substantial grounds for difference of
opinion exist—both in regards {t) the proper interpretation of the liquidated damages
provision in the WPCL an(R) the impact of an unaccepted offer of judgment under Fed. R. Civ.
P. 68 —neither of these questions is currently before the Court. The substantiseMerit
Defendants’ arguments as to the WPCL may become an issue downstream, bugthnoeatar
as to damageare premature. Siiarly, | already ruled that aactive controversy over the
sufficiency of the Offer itself prevents a finding of mootness, and Defendawsnot raised any
new evidence or arguments to the contrary.

Plaintiffs’ February 11, 2015 Opposition to Defendants’ MotiorReconsideration
aptly summarizedhe legal paradox facing the CauiDefendants’ motion is tautological, as it
depends on the Court first asserting subject matter jurisdiction to decide iamoéstatutory
interpreation, which, in turn (according to Defendants), would result in the Court being deprived
of subject matter jurisdiction.Here, this Court has already answered the controlling question
regarding Defendant®ule 68 Offer. | haveuled—twice, infact—that the unaccepteaffer of
judgment did not moot the active controversiwaen the parties due tbhe ongoing dispute
over the sufficiency of the Offer. Thus, certifying the Rule 68 question to the ThawaltCar
staying this case in light ofi¢ Supreme Court’s May 18, 2015 grant of certioraGampbeH

Ewald Co. v. Gomez, 135 S. Ct. 2311 (2015), would not materially adtaacdtimate

termination of thiditigation, asneitherdecision has the potential to alter my previous rulings.

Plaintiffs’ specific legal and factual challentgethe adequacy of the Offer is distinguishable

2| am literally repeating myselfSeeMemaandum Order dated May 26, 20463 (“[A]s stated during oral
argument, | am not persuaded that the Third Circuit’s forthcomingideén Weitznerwill control this case to the
degree Defendants have suggesbed.”
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from the broad legal question of whether an unaccepted (but sufficient) offer of judarhieht
is served prior to a motion for class certification, moots a plaintiff's clainetudingclaims
asserted on behalf of the putative class.

Similarly, as | already ruled that kve controversy over an issue of first impression under
Pennsylvania law effectively precludes a finding of mootness, there is om teaspedite
reviewon the merits of the WPCL question. The relevant inquiry for purposes of Risle 68
whether the Offer mooted the controversy between the parties at the timéethe&f made.
SeeMemaandum Order dated May 26, 20453. However reasonabBefendantsOffer may
prove to be in light of my futuretill undefinedinterpretation of Pennsylvaniaw, Defendants’
prospects of success on the merits are not pertinent to the mootness iltguityus, although
there is substantial ground for difference of opinion as to the WPCL question, ogrtifsi
guestion for interlocutory appesimply would not materially advance the ultimate termination
of this litigation.

Moreover, given the unusual posture of this case and Defemidalentlesditigation
tactics, myOrder denying Defendants’ Moticto Dismiss for Lack of SubjeMatter
Jurisdictionis no longer subject torenewal. The Court has now had ample opportunity to
consider and rule on this legal issuéherefore, Defendants must seek leave of Court before
applying for relief regarding issues already litigated and decided in thisrmat

/s/ Gerald Austin McHugh
United States District Court Judge




