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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEON FRENKEL,

Plaintiff, E CIVIL ACTION
V.
BRUCE K. KLEIN, et al., E No. 14-2275
Defendants. :
MEMORANDUM
Schiller, J. December 22, 2016

Leon Frenkel sued Defendants Bruce Klamd Victory Partners LLC (“VPLLC”) for

breach of contract arising from two promissaptes, each secured by a pledge agreement. After

a protracted procedural battle, Defendarlesdfa Motion for Partial Summary Judgment on
Counts | and I, which allege breach of a M2310 promissory note and its pledge agreement,
respectively. Pursuant to Federal Rule of GRribcedure 56(f), the Court notified the parties of

its intent to grant summary judgment on Couim favor of Frenkel. Because it is undisputed

that VPLLC has failed to repay the money bared in the promissory note, the Court grants
Frenkel summary judgment on Count | as against VPLLC. But because there remains a factual
dispute about whether VPLLC is the alter egdt#in, the Court denies summary judgment on

Count | as against Klein.

BACKGROUND
A. Factual History

The parties do not dispute the existence of tle ¢ontracts at thedart of this case: two

promissory notes, each secured by a pledge agreement.
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On May 7, 2010, VPLLC executed a promissory note in favor ofkétdor a principal
amount of $153,000 (the “VPLLC Note”). (Def.Mot. Partial Summ. J. Ex. A, ECF No. 57.)
Klein signed the note on bdhaf VPLLC, identifying himself as “Manager.”ld.) The
promissory note was payable on demand and listifitean percent annual interest rate in the
event of default.Il.) The note also provided that VPLLWould pay all costs of collection,
including reasonable attorney’s feelsl.\ That same day, as collaakisecurity for the VPLLC
Note, VPLLC pledged “400,000 shares of unretgdcand freely tradable common stock of New
Media Plus, Inc.” (the “VPLLC Pledge Agreement’}d.(Ex. B.) Klein signed the pledge
agreement twice, once on behalf of VPLLC as the pledgor, again identifying himself as
“Manager,” and once on behalf himself as guarantorld.) The VPLLC Note and the VPLLC
Pledge Agreement each contained an integratiorsejavhich stated thatercontract formed the
entire agreement between the partidd.; (d. Ex. A.) One month later, New Media issued
Frenkel 450,000 shares of its common stolek.Exs. E-G.)

A year later, Klein executed a promissory niotéavor of Frenkel for a principal amount
of $25,000, due on October 17, 2011 (the “Kleintp (Compl. Ex. D, ECF No. 1.) Klein
pledged an additional “100,000 shares of commooksbf New Media Plus, Inc.” as collateral
security for the second note (the “Klein Pledge Agreemernitl).Ex. E.) Each contract also
contained an integration clauskl.{id. Ex. D.)

Frenkel's attorney, JBEfirst followed up with Klein by email about repayment of the
VPLLC Note on August 30, 2011. (Pl.’s Resp. Opkx E [‘Frankel Aff.”] at Ex. 1, ECF No.
58.) JBF followed up with Kleinepeatedly over the next twoars about both notes, but Frenkel

never received repayment on eithdd.;(Answer | 10, 27, ECF N&2; Def.’s Mot. Partial

! Frenkel’s attorney is Jerrold B. Frankel. Becahisename is so similar to Plaintiff's, the Court
will refer to Mr. Frankel by his initials.



Summ. J. Ex. | 1 23-24; Pl.’s Re®©pp’'n 2.) Frenkel also claidghat he never received the
pledged collateral for either promissargte. (Pl.’s Resp. Opp’n 9; Compl. Y 34-35.)

B. Procedural History

In April 2014, Frenkel fileda complaint alleging four countof breach of contract:
Counts | and Il for the VPLLC Note and Pledge Agreement, and Counts Ill and IV for the Klein
Note and Pledge Agreement, respectively. Four months later, the Court entered default judgment
against Klein and VPLLC under Rule 55(b)(2). A year passed before Defendants entered an
appearance and moved to set adite default. (Def.’s Mot. $éAside Default, ECF No. 28.)

After thorough briefing and an elentiary hearing, the Court set aside the default judgment in
March 2016.

In its motion for partial summary judgmeon Counts | and Il, Cfendants argued that
Frenkel had received the 450,000 shares of WNédia stock in satisiction of the VPLLC
Pledge Agreement, and ultimately in satistattof the VPLLC Note. (Def.’s Mot. Partial
Summ. J. 1-2, 4.) Frenkel courgdrthat the 450,000 shares wex “unrestricted and freely
tradable,” as requiredy the VPLLC Pledge Agreement.l(B Resp. Opp'n 13.) Neither party
alleged that VPLLC had iany other way repaid the $153,0@@uired by the VPLLC Note.

The Court denied summary judgment on CounfHe Court clarified that “unrestricted
and freely tradable” means shares that “cansble freely in public or private sale under
registration with the Securities Act or pursuanatoexemption in the Securities Act, and [that]
are not subject to any external condition.” The Court decided that a genuine issue of material fact

remains as to whether the 450,06l0ares of New Msia stock are “unreéscted and freely



tradable.” The Court also notified the parties,spant to Rule 56(f), of its intention to grant

partial summary judgment on Count | to Frerfkel.

. STANDARD OF REVIEW

Summary judgment is appropigawhen the admissible evidence fails to demonstrate a
genuine dispute of material fact and the movingypia entitled to judgment as a matter of law.
Fed. R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). In
reviewing the record, a court “mugew the facts in the light nsb favorable to the nonmoving
party and draw all inferences in that party’s favéttbwel v. Wise Bus. Forms, In&79 F.3d
285, 286 (3d Cir. 2009). The court may not, howereake credibility determinations or weigh
the evidence in consideringotions for summary judgmerffee Reeves v. Sanderson Plumbing
Prods, 530 U.S. 133, 150 (20003ee also Goodman v. Pa. Tpk. Commi2®3 F.3d 655, 665 (3d

Cir. 2002).

1. DISCUSSION

Count | presents the Court with two qtiess: (1) has VPLLC breached its obligations
under the VPLLC Note, and (2) can Klein be hiddble for VPLLC'’s breachas its alter ego?
The Court will address each question in turn.

A. VPLLC Breached the VPLLC Note

Under the plain terms of the VPLLC Not@ennsylvania law gerns the Court’s

analysis. (Def.’s Mot. Partial Sumnd. Ex. A.) In Pennsylvania, a plaintiff asserting a breach of

2 In its response to the Court’s Rule 56(f}ice, Frenkel also request summary judgment on
Count Ill. (Pl.’s Resp. Rule 56(f) Order 1-2, ENB. 63.) The Court declines to consider this
eleventh hour attempt to circumvent Federal Riil€ivil Procedure 56(b) and the Court’s July
7, 2016 Scheduling Order.



contract claim must allege: “(1) the existence of a contract, including its essential terms, (2) a
breach of a duty imposed by the gaat, and (3) resultant damagebltShea v. City of Phila.
995 A.2d 334, 340 (Pa. 2010) (internal citation omitted§;ord Tuno v. NWC Warranty Coyp.
552 F. App’x 140, 145 (3d Cir. 2014) (relying ditSheq When a contract’s language is clear
and unambiguous, “the focus of interpretatiis upon the terms of the agreemeninasifestly
expressedrather than as, perhaps, silently intendeBdhler-Uddeholm Am., Inc. v. Ellwood
Grp., Inc, 247 F.3d 79, 93 (3d Cir. 2001) (quotiBgeuart v. McChesngy44 A.2d 659, 661
(Pa. 1982)). “Clear contractualrmes that are capable of oneasonable interpretation must be
given effect without reference tmatters outside the contractd. (internal quotation marks
omitted).

It is undisputed that Frenkel and VPLL€htered into a contract in which VPLLC
promised to repay Frenkel $153,000 upon demand,iplesest and costs. i$ also undisputed
that despite repeated demands, VPLLC haspaod Frenkel. Under the terms of the Note,
VPLLC has defaulted on its obliian. (Def.’s Mot. Partial Summ. J. Ex. A (stating that default
includes “failure by the Borrower to make anypeents due hereunder in full on or before the
Maturity Date,” which was upon demand).) Theref VPLLC has breached the Note, and owes
Frenkel damages of $153,000, plus fifteen pero#etest per annum (callated from May 7,
2010), plus all costs of collection cinding reasonable attorney’s fees.

Defendants argue that the 450,000 shares of Media stock satisfied the VPLLC Note.
They claim that Frenkel executed the VPLLC Natel Pledge Agreement order to invest in
New Media Plus, Inc., and that Defendants meselyed as the middleman. (Def.’s Mot. Partial
Summ. J. 2, 4-6; Def.’s Resp. Rule 58 tice, 2-5, ECF No. 62.) But Defendants’ theory

contravenes the clear language of the two aotdgr The VPLLC Note iplainly a promissory



note, requiring payment of thmrrowed sum on demand. The VPLLC Pledge Agreement plainly
secures the VPLLC Note by requiring VPLLC tartwover certain stocks as collateral. Whether
the 450,000 shares of New Media stock are godldtecal under the VPLLC Pledge Agreement
is a question of fact for the fact-finder. Buteevif these shares are good collateral, they will
remain just that—collateral. VPLLC'’s breachtbe VPLLC Note may entitle Frenkel to keep
the 450,000 shares, but the shares do not necessarily cover the full amount of damages owed by
VPLLC. See Lyon Fin. Servs.,dnv. TIDC-Irving, Inc. 392 F. Supp. 2d 698, 703 (E.D. Pa.
2005) (holding that any problem with the collatétals no bearing on whether a contract existed
between the parties and whether Defendanemdired the contract by failing to make due
payments”).

B. Piercing the Corporate Vel

Frenkel asserts Count | agai both VPLLC and Klein, even though only VPLLC is a
party to the VPLLC Note. (Compl. { 40-41.) irkel seeks to pierce VPLLC’s corporate veil
and hold Klein liable for VPLLC's breach as its alter édl.)

Pennsylvania has a strong presumptgainst piercing the corporate véiumax Indus.,
Inc. v. Aultman 669 A.2d 893, 895 (Pa. 1995). But “the corporate veil is properly pierced
whenever one in control of a corporation uses ttontrol or corporate assets to further one’s
own personal interestsColl. Watercolor Grp., Inc. v. William H. Newbauer, In860 A.2d 200,

207 (Pa. 1976). Pennsylvania courts apply a totefityhe circumstances test to decide whether

% Frenkel proposes that the Court consider Klein as the guarantor of the VPLLC Note because
both the VPLLC Note and the VPLLC Pledge Agreanare part of oneansaction. (Pl.’s Resp.
Rule 56(f) Order 1 & n.1.) The Court doemesider both the VPLLGIote and the VPLLC

Pledge Agreement as part of one transactiopdioposes of contract interpretation. Restatement
(Second) of Contracts § 202(2) (Am. Law In€81). But this does not allow the Court to write
Klein’s name onto the Note. The contracts cleatate that Klein is guarantor of the collateral
security, not guarantor of the $153,000 |daee Bohler-Uddeholm Am., Inc., In247 F.3d at

93.



to pierce the corporate veil, which may be done &wéver [it is] necessary to avoid injustice.”
Plastipak Packaging, Inc. v. DePasqual® F. App’x 86, 88 (3d Cir. 2003) (quotifjnck v.
Rinck 526 A.2d 1221, 1223 (Pa. Super. Ct. 1987)).

To determine whether to pierce the veil, Pghrania courts considdactors that include
“[t]he failure to observe corporate formalitiegyn-payment of dividends; insolvency of debtor
corporation; siphoning the funds from corparatby dominant shareholders; non-functioning of
other officers and directors; absence of caapomrecords; whether the corporation is a mere
facade for the operations of a common shareholder or shareholders; and gross
undercapitalization.”E. Minerals & Chems. Co. v. Maha®25 F.3d 330, 333 n.7 (3d Cir. 2000)
(internal quotation marks omittedgee Lumax Indus., Ind669 A.2d 893 at 895. These factors
are not exhaustive, and the pasgeking to pierce the corporateil need not show every factor.
Siematic Mobelwerke GmbH & Co. KG v. Siematic Gosg3 F. Supp. 2d 675, 695 (E.D. Pa.
2009).

Defendants concede that Klein is the solanimer of VPLLC. (Answer { 3.) But this is
insufficient, without more, tpierce the corporate velbee Commonwealth Dep’t of Envtl. Prot.
v. Trainer Custom Chem. LL.Civ. A. No. 15-1232, 2016 WL 452545at *11 (E.D. Pa. Aug.
30, 2016) (declining to pierce the corporate \ailthe summary judgme stage despite the
plaintiff presenting significantly more evidentiean sole membership). Besides an allegation
that VPLLC and Klein share the same addr—which Defendants dispute—Frenkel has
provided no other evidence that VPLLC is tlieraego of Klein. Therefore, whether VPLLC is
the alter ego of Klein must be decided by the-fantter at trial. Becauspiercing the corporate
veil sounds in equity and does not carry a right to trial by jury, the Court will determine whether

VPLLC is Klein's alter egoSee Golden Acres, Inc. v. Sutton Place C@p9 F.2d 857 (3d Cir.



1989) (summarily affirming decision to pierce thepmrate veil at a bench trial, after the district
court had previously held idnited States v. Golden Acres, In684 F. Supp. 96, 103 (D. Del.
1988), that there was no right to a jury twel whether to pierce the corporate vel)ientron

Corp. v. Devon IT, Ing154 F. Supp. 3d 132, 141 (E.D. Pa. 2015).

V. CONCLUSION

For the foregoing reasons, the Court grants partial summary judgment to Frenkel on
Count | of his complaint, as against VPLLC orBount | will proceed to trial solely on whether
Frenkel can pierce the corporate veil and Hdkin liable for VPLLC'’s breach, with a decision
to be made by the Court. Count Il will procetedtrial on whether the 450,000 shares of New
Media stock are “unrestrictedchd freely tradable” under the VPLLEledge Agreement, with a
decision to be made by the jury.

An Order consistent with this Merandum will be docketed separately.



