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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GERALDINE JOHNSON
As Administratrix of the Estate of :
Kenyado D. Newsuan, Deceased,: CIVIL ACTION
Plaintiff, : No. 14-2331

V.

CITY OF PHILADELPHIA; and :
POLICE OFFICER THOMAS DEMPSEY

Defendants.

MEMORANDUM

YOHN, J. April 30, 2015

In the early morning hours of April 22, 2012, Kenyado Newsuan was naked, high on
PCP and causing a commotion outside ofdirfriend’s home in north Philadelphia?olice
Officer Thomas Dempseagsponded to the scene, where he and Newbgaeafter engaged in a
violent altercation thaéndedwith Dempseyfatally shootingNewsuan Geraldine Johnson,
Newsuan’s sister and tla@lministratrix of his estate, subsequently filed lwgsuit against
Dempsey and the City of Philadelphia under a variety of federal and state caasgsnof
Essentially Johnson claims that Dempsey used excedsice against Newsuamd that the ty
failed toproperly train and supervises officersin handling such a situation. The defendants
filed a motion for summary judgment, to which the plaintiff responded. Because thputedis
facts show that Dempseld not act unreasonably in his usfdethalforce, all of plaintiff's

claimsmust fail. Accordingly, | willenterjudgment in favor of defendants.
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FACTUAL BACKGROUND

For summary judgment purposes, the court views the facts in the light most favorabl
the nonmoving partywhich meanshatin casesuch as this one, the court “adopt[s] . . . the
plaintiff's version of the facts.'Scott v. Harris 550 U.S. 372, 378 (2007Here, that account
can befound in plaintiff's reply to defendants’ statement of undisputed faeef)l.’s Reply
(Doc. No. 12) at 2-7as well asn plaintiff's own statement of factsee idat 811} In both,
plaintiff largelyacceptdefendants’ account of the events in question. Where those accounts
differ, however, | have relied on plaintiff's version of the facts.

On the morning of Sunday, April 22, 2012, Officer Thomas Dempsey was on solo patrol
in a radio car in the city’s 35th police district, which generally covers they@kighborhood of
north Philadelphia. Dempsey Dep. 2020414, Oct 28, 2014. While on duty, Dempsems
armed with an ASP baton, a taser, and his service weapon, miflimester handgun.ld. at
62:17-19; 63:1-3; 123:11-18. The handgun was kepbgiltdolster with a locking mechanism
designed tampedeits accidental oimproper removalld. at 123:19-124:7 At approximately
2:00 AM, Dempsey received a radio call about a naked man in public on the 5800 block of North
Mascher Streetld. at 85:17-23. Dempsey responded to the call alatigtwo otherofficers
who were also on patrol in the district at that tinak.at 84:8-11. The officers did not find
anyone at the reported location, so they resumed their paltiokst 85:17-86:19 At
approximately 5:30 AM, Dempsey received another call about a naked man atrdectide of

North Mascher Street and Nedro Avenue, or the 5800 block of North Mascher Sireét.

! As part of the court’s scheduling order of July 10, 2014 (Doc. No. 5), | direcjepkaty filing a motion for
summary judgment talsofile a statement of undisputed faetthat is, “a separate, short and concise statement, in
numbered paragraphs, of the material facts as to which the party comeredis ho genuine issue to be trie@ée
Order at 2 § 71 furtherorderedanyparty @posing such a motion to file a reply to this statement of undisputed
facts, noting that “[d] factual assertions set forth in the statement required to be servld inpving party shall be
deemed admitted unless controverted by the statement requivedsérved by the opposing pdrtyd. To the

extent that plaintiff's reply to defendants’ statement of undisputetd faaydiffer from plaintiff's own statement of
facts, theefore, | will consider the reply to be controlling under the terms of thediding order.
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87:12-23. Dempsey responded and did not find anyone matching that descightetr©1:10-
92:13. Again, Dempsey resumed hisrpkof the district. Id. at 92:17-21.

At approximately 6:00 AMwhile he waswriting a parking ticket on the 6000 block of
North Mascher StreeDempsey was flagged down by a passing motorist, who informed him that
there was a naked man at North Mascher Street and Nedro Avenae95:13-18.Dempsey
radioed in the information and drove to the 5800 block of North Mascher Suleat.97:9-
100:15. There, Dempsey saw a naked black man standing in the kire¢tl01:7-9. The man,
who would laer be identified as Kenyaddéewsuan, began walking toward the building in which
his girlfriend lived 1d. at 104:21-24. Dempsey did not radio in to dispatch that he had arrived
on the sceneld. at 106:3-8.

Dempseyexitedhis patrol car and ordereceiNsuan to come towaldm. Defs.’
Statement of Undisputed Facts (Doc. No. 10-1) at 3 § 20; Pl.’s Reply at Dk&{psey saw
that Newsuan was completely naked and appeared to be holding nothing in hisRiasds.
Reply at 4 18 Newsuarthen briefly enterednd exited the building at 5834 North Mascher
Street.ld. at 5 1 21. Newsuan then moved toward Dempsey, and as he approached, Dempsey
fired his taser at Newsuamefs.” Statement of Undisputed Facts at 3 1 22; Pl.’s Reply at 4 | 22.
Plaintiff admits that at this point, the eyewitness most sympathetic to plaintiff's deeoun
Newsuan’s girlfriend, Christina La Torewent back into her house and “did not see any further
struggle between Newsuan and Officer Dempsey.” Defs.” Staterh&midisputed Facts at 3
1 25; Pl.’s Replyt5 | 25; La Torre Dep. 43:4-47:16, Nov. 10, 2014.

By plaintiff's own admission, being hit withtaserdid not stop Newsuan from
continuing to approacBempseyas Newsuan came and grabedDempseyby the shirt Pl.’s

Reply at 10.Plaintiff admits thalNewsuarthen“began to struggle” with Dempseyd. at5



11262 Plaintiff further admits that “[d]uring the struggle, Newsuan slammed Offieenfi3ey
against parked cars aattemptedo strike him in the head.ld. at 27. The force witkwhich
Newsuan threw Officer Dempsey against one car was such that it caused tlamside the
door to incur a 2-3 foot deftPlaintiff's reply admits and eyewitness testimony confirms this
accountJuan Cruz, a resident of the 5800 block of North Mascher Street who \tisevedents
that morning testified that Newsuan began “actually beating the officer” and “slamiméng t
officer, sort of like his head or something, against the windshield of thiedpoar.” CruzDep.
11:19-12:9, Oct. 28, 2014. Raimundo Rivera, another resident of the same block who also
witnessed the altercation, testified that Newsuan “slam[med] the offiaersadis patrol car and
gralfbed] him by the neck and stgatl] pumneling his head against the car.” Rivera Dep.
12:23-13:3, Oct. 28, 2014.

Newsuamextbegan pulling at the gun in Dempsey'’s belt holster. Dempsey Dep.
131:16-18. He attempted to take Officer Dempsey’s gun. Defs.” Statement of UndliSpote
at3-4 1127, 30; Pl.’'s Reply at 6 1 30-3Dempsey asserts that Newsuan “had a grip” and was
“trying to pull on it” Id. at 132:3-4' Again,eyewitnesses corroborathis account. Cruz
testifies that “it seems like [Newsuan] was either going for the officerisog grabbing the
officer’s gun belt.” Cruz Dep. 12:223. Rivera testifies that Newsuan “repeh for his gun”

and that as Newsuan “tr[ietf} reach for his gun, the officfiried] to push him off with his

2| note that plaintiff's statement of facts does not mention any strugyleée Newsuan and Dempseyather,
thataccounjumpsfrom Newsuats grabbing Dempsey by the shirt to Dempsey’s drawing his serviggonemd
firing it at Newsuan.Pl.’s Reply at 10.In plaintiff's reply to defendants’ statement of undisputed facteiever,
plaintiff admits to the&key facts of defendants’ accounlNewsuan slammed Dempsey into parked cars, tristtite
him in the head, and attempted to take his ddnat 5 11 2627, 6 1 30. Plaintifideniesonly thatDempseytruly
felt he was in danger atdatNewsuarcould have succeed@udremoving thegun fromDempsey’sholster. Id.

3 SeeMot. Summ. J. Ex. H, at P08 (crime scene photograph showinag#ato side of parked car).

* Plaintiff “admit[s] that this will be the testimony of [Dempsey, but]idfs] that Mr. Newsuan ever had any
remote chance to take Officer Dempsey’s gun from his holster.” Ripg/Rt 6 T 30.
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hand, but at the same timghg[ied] to reach for the gun so tHatewsuan]doesn't get it.”
Rivera Dep. 13:19-14:11. These accounts are not disputed.

At this point, Dempsey removed the handgun from his holster and faedléwsuan,
taking two shots, themfter the first volley did noappeato bringhim down, taking two more.
Pl.’s Reply at 6 1 31:32. According to an autopsy report from thnedical examiner’s office
Newsuan was struck twice in the chest and once in the abdomen, and he died as a reseilt of the
injuries. SeeOffice of the Medical Examiner'swtopsy Report (Doc. No. 16} at £3. The
medical examiner’s office also produced a toxicology report, which found the drug
phencyclidine (commonly known as PCP) present in Newsuan’'s beeeDffice of the
Medical Examiner’sToxicology Report (Doc. No. 10-7) at 1.
. STANDARD OF REVIEW

“The court shall grant summary judgment if the movant shows that there is noggenuin
dispute as to any material fact and the movant is entitled to judgment as a matter ¢iddw
R. Civ. P. 56(a).“Material facts are those that could affect the outcome of the proceeding, and a
dispute about a material fact is genuine if the evidence is sufficient to peeaganable jury to
return a verdict for the nonmoving partyRoth v. Norfalcol LC, 651 F.3d 367, 373 (3d Cir.
2011) (citations and internal quotation marks omitted). To establish the existebsemceaof a
genuine dispute as to any material fact, a party must “cit[e] to particular parédarials in the
record” or “show(] that the materials cited do not establish the absence orggre$@ngenuine
dispute, or that an adverse party cannot produce admissible evidence to support thedact.” Fe
R. Civ. P. 56(c)(1)(A)YB).

“In evaluating the motion, ‘the court must draw allse@able inferences in favor of the

nonmoving party, and it may not make credibility determinations or weigh the evidence



Guidotti v. Legal Helpers Debt Resolution, L6 F.3d 764, 772 (3d Cir. 2013) (quoting
Reeves v. Sanderson Plumbing Prods., B®80 U.S. 133, 150 (2000)More specifically, as the
Third Circuit has noted, “a court ruling on summary judgment in a deadly-forcaslvagil be
cautious . . . to ensure that the officer[ is] not taking advantage of the fact thatindes most
likely to contradict [his] story—the person shot dead—is unable to testify. Thus, alomuld s
avoid simply accepting what may be a selfserving account by the offidenfjust also look at
the circumstantial evidence that, if believed, would tend toetisicthe police officef§] story,
and consider whether this evidence could convince a rational fact findereludtitler[] acted
unreasonably.”Lamont v. New Jerse@37 F.3d 177, 181-82 (3d Cir. 2011) (internal quotation
marks and citations omittedBut, the Third Circuit added, “Just as in a run-ofhé-civil
action, the party opposing summary judgment in a defadtg case must point to evideree
whether direct or circumstantialthat creates a genuine issue of material fact, ‘and may not rely
simply on the assertion that a reasonable jury could discredit the opponentjsihta€cld. at
182 (quotingestate of Smith v. Marasc818 F.3d 497, 514 (3d Cir. 2003)}here the record
taken as a whole could not lead a rational trier of faghtbfbr the non-moving party, there is
no genuine issue for trial.Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587
(1986) (citation and internal quotation marks omitted).
[11.  DISCUSSION

Johnson, as admstratrix of Newsuan’gestate, brings five claims stemming from
Newsuan’s deathFirst is an action under 42 U.S.C. § 1983 against Dempsélye groundthat
Dempsey violated Newsuan’s Fourth Amendment rights. Secondasall actionagainst the
City of Philadelphia, undehe theory that the city failed to train and/or supervise its police

officers. Third is a common law assault and battery claim against Dempseth iBanraction



against both defendants under Pennsylvania’s Wrongful Death Act. Fifth is anamaitst
both defendants under Pennsylvania’s Survival Act.
A. Section 1983 Claim
Johnson’s first clains brought againdDempseyunder § 1983, which provides for the
imposition of liability on any person who, acting under color of state law, depivaetheof
rights, privileges, or immunities secured by the Constitution or laws of thed Btiédes. The
statute is not itself a source of substantive rights, but instead provides “a methiodifcating
federal rights elsewhere conferredsraham v. Connqr490 U.S. 386, 393-94 (1989) (quotation
marks omitted).At issuehereis Newsuan’s Fourth Amendment right to be free of unreasonable
seizure. As the Third Circuit has explained:
The Fourth Amendment safeguards “[t]he right of the people to be secure in their
persons . . . against unreasonable . . . seizures.” To prevail on a Fourth
Amendment excessivi@rce claim, a plaintiff must show that a seizure occurred
and that it was unreasonable under the circumstances. There is no dispute that
[law enforcement officelfs‘seized” [decedent] when they shot and killed him.
The question, instead, is whether the seizure was unreasonable.
Lamont 637 F.3dat 18283 (citations omitted)In determining whether a seizure by use of
lethal force was reasonable, the Third Circuit has further advised thas tjijreasonable for an
officer to use deadly force against a suspect unless the officer has good teastieve that
the suspeqgboses a significant threat of death or serious physical injury to the officdrers 6t
Id. at 183 (quotingennessee v. Garnet71 U.S. 1, 3 (1985)). As the Supreme Court has
stated, “The ‘reasonableness’ of a particular use of force must be judgedhérperspective of
a reasonable officer on the scene, rather than with the 20/20 vision of hindSgalhdm 490
U.S.at 396. Indeed, “[t]he calculus of reasonableness must embody allowance for thafact th

police officers are often forced to mekplitsecond judgmentsir circumstances that are tense,

uncertain, and rapidly evolvingabout the amount of force that is necessary in a particular



situation.” Id. at 396-97. At the motion for summary judgment stage on this Fourth Amendment
claim, therefore, the relevant question is whether plaintiff has addwweence oDempsey’s
unreasonableness in his use of fostdficient to permit a reasonable jury to return a verdict”

for plaintiff. Roth 651 F.3d at 373.

Therecordhere falls far shorf that bar. It is undisputed that, as Newsuan moved
towardDempseyon North Mascher Strediginghit with a taser did not stop his approach. Itis
undisputed that Newsuan proceeded to grapteDempsey and attempted to strike him in the
head—andeyewitness testimony confirmthat Newsuaulid succeedh slamming Dempsey’s
head into the windshield of the police céte also threw Officer Dempsey against the side of a
car with such force that his body created&f2ot dent in the side pandllost importantly,it is
undisputed that, in the course of this struggle, Newsuan attemgegbtboldof Dempseys
gun. Presented with this evidence, no reasonable jury could find that a reasonadi@offic
Dempsey’s position lacked “good reastibelieve thafNewsuan]pose[d]a significant threat of
death or serious physical injutyLamont 637 F.3d at 183. Particularly in view of Newsuan’s
attempt to take Officer Dempsey’s firegrafter an already significant physical struggle, any
reasonhle police officer would be in fear of death or serious bodily injury. In other words, no
reasonable jury could find that Dempsey’s actions were unreasonable undesutmestzinces,
and since the use of force was not unreasonable, it did not amount to a violation of the Fourth
Amendment.The 8§ 1983 claim against Dempsey must &ithis stagetherefore, becaus¢he
evidence igin] sufficient to permit a reasonable jury to return a vetdant plaintiff. Roth 651
F.3d at 373.

Plaintiff raiseswo main counterarguments, baoeither isavailing. First, plaintiff asserts

that Dempsey “knew that it was virtually impossible for Newsuan” to gain conthos gfun,



because “Dempsey was carrying a PPD issued police gumoéstdr which prevents a person
from taking the gun out of the holster who is not trained in the special method of how to draw a
gun from the holster,” adding, “It is very difficult, if not impossible, for a person winoi the
officer wearing the holster to remove the gun from thetkol’ Pl.’s Replyat 10. For onéhing,
Dempsey'’s subjective beliefs are irrelevant: as the Supreme Court hasegmarkofficer’s
evil intentions will not make a Fourth Amendment violation out of an objectively reasarsgble
of force; nor will an officer’s good intentions make an objectively unreasonabtd teee
constitutional.” Graham 490 U.S. at 397. The relevant, objective criterion is what a reasonable
officer in Dempsey’s position would have believed. For another, the low odds o$sutige
removing a gun from a police officer’s holster are not dispoditere Even before Newsuan
grabbed for Dempsey’s gun, Newsuan repeatedly struck Dempsey in the hekdrandd him
into the windshield of his patrol call after having been unaffectég a taser. A reasonable
officer in that position has good reason to belignat he faces significant threat of death or
serious bodily injury—egadless of how difficult (though not impossibkes plaintiff admits) it
may be forthe persorthatheis grappling withto remove the gun frotine officer'sholster.

Second plaintiff argues that the court must look beyond “those few seconds when Officer
Dempsey and Mr. Newsuan were struggling” and instead consider whether, “lobttieg a
totality of the circumstances, Police Officer Dempsey’s actions were reasonable.R&ily at
24. To that end, plaintiff argues that Dempsey “should have retreated and awaiteddhefa
other police officers whom he knew were on their wag.”at 26. But the Third Circuit rejected
this type of reasoning ibamontv. New JerseyThere, law enforcement officers shot and killed
a suspected car thief during a standoff when, after being ordered to show his hanelszand f

the suspect made a motion akéfwere drawing a gun out of his waistbahdmont 637 F.3d



at 179. The administrator of his estate filed suit under § 1983 and amgeedlia, that “the
troopers should have set up a perimeter around the woods and used a K-9 to flush [thel decedent
out.” Id. at 185. As the court put it, “If the decision to enter the woods was unreasonable, the
plaintiff reasons, then any force employed once in the woods was necassadgonable, too,
because the force would not have been used had the troopers not gone into the Moods.
Rather than adopt this logic, howewtre court described it 4gremised on a flawed
understanding of the doctrine of proximate causatioa.” As the court explained:
[T]he troopers’ decision to enter the woods did not proximately cause
[decedent’s] deathRather, [decedent’s] noncompliant, threatening conduct in the
woods was a superseding cause that served to break the chain of causation
between the entry and the shaogti Holding otherwise would . .tend to deter
police officersfrom approaching and detaigipotentially violent suspects.
Id. at 186 (citation and internal quotation marks omittéld)e samenustbe saidn this case
Dempsey'’s decisions not to wait for fellow officers and not to retreat into hislegldre not

the proximate cause of Newsuan’s death. RaNmmsuarbrought about his death through his

own violent conduct—in particular, histtempt to take Dempsey’s gtinin sum, no reasonable

® Plaintiff’s assertion that Dempsagted unreasonably by violatifhiladelphia Police Department Directive 136
(Doc. No. 12 at 386) is similarlyunavailing Directive 136 sets oytolicy and procedures for handling a “severely
mentally disabled persdrf*SMDP”), which includessomeone experiencing psychosis caused by drugldsat

39. First, eventhough plaintiff avoids quoting any such langudgieective 136 expressly recognizes that officers
maydeviate from its protocols wheheir safety is hreatened. For instancdatiff assertshat under Directive

136, “the main objective of handling a mentally disabled person is to ‘digratect the interest’ of such a person
Pl.’s Reply at 22 However, as the Directivarovidesin full:

The nmain objective when handling a “Severely Mentally Disabled Person” (SMD® aid and
protect the interests of the SMDP, innocent bystanders, and family erennbthe immediate
areawithoutcompromisinghe safety of all parties concerned, including ploéice officers

Id. at 38 (emphasis added). Likewipdgintiff quotes Directive 136 as stating thaaggressive action will not be
taken by police personngl Id. at 22. In Directive 136the sentenceeads: “Aggressive action will not be taken b
police pesonnel, unless there is @mmediate threato life or physical danger to the SMDP, the police, or other
civilians present.”ld. at 38. SecondassumingarguendathatDempsey violaté Directive 136,n Lamontthe Third
Circuit affirmed the district coud’ granting of summary judgment to the officers on the basis thatrthigiruse of
deadly force was reasonable even where they allegedly “violated stantdeedopocedures.Lamont 637 F.3d at
185;see alsdManigault v. King 339 F. App’x 229, 232 (3d Cir. 2009) (nonprecedential) (“Although the officers
were trained to maintain a distance of at least 21 feet when facing a suspéag @aknife, their abandonment of
this protocol cannot form the basis tforemedy under $983or deprive them of qualified immunity).
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jury could find on the evidence presented here that Newsuan’s Fourth Amendmemeights
violated?

B. Monell Claim

Plaintiff next brings aMonell claim against the City of Philadelphia for failing to
properly train and/or supervise its police officers in dealing with persons isléevs situation.
UnderMonell v. Dep’t of Soc. Servs. of City of New Yd86 U.S. 658 (1978),raunicipality
can be found liable when “execution of a government’s policy or custom, whether masle by i
lawmakers or by those wbke edicts or acts may fairly be said to represent official policy, inflicts
the injury that the government as an entity is responsible under § 119i831'694. But as the
Supreme Court has held, a municipality cannot be fdiabtk on aMonell claimwhere there
has been no underlying violation of rights under § 1988y of Los Angeles v. Helle475 U.S.
796, 799 (1986). Here, the evidence shows that Dempsey did not violate Newsuan’s Fourth
Amendment rights See supr#art Ill.A. Without that uderlying violation plaintiff cannot
maintain aMonell claim against theity for its alleged failure to train ansupervise its officers.
SeeKneipp v. Tedderd5 F.3d 1199, 1212 n.26 (3d Cir. 1996) (“[H]ad there not been an
underlying constitutional viation in the first instance, plaintiff's ‘failure to train’ claim against
the City would not stand.”)Defendants are therefore entitled to judgment on this claim as well.

C. Assault and Battery

The evidence likewise fails to support plaintiff's comnaw assault and battery claim
againstDempsey. As defendants rightly argthes claim isbarred by PennsylvaniaPolitical

SubdivisionTort Claims Act(“Tort Claims Act”), 42 Pa. Cons. Stat. Ann. 88 85&t1seq The

® Because | conclude that Dempsey did not violate Newsuan’s Fourthdimeenrights in his use of deadly force, |
need not address defendants’ claims of qualified immunity. But | notesimgalsat where “plaintiff fails to make
out a constitutional violation, the qualified immunity inquiry is at an endptfieer is entitled to immunity.”

Bennett v. Murphy274 F.3d 133, 136 (3d Cir. 2002).
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Tort Claims Act provideso municipal employees acting within the scope of their employment
immunity from suit “for any damages on account of any injury to a person or propesded by
any act of the local agency or an employee thereof or any other peldofhe Tort Claims
Act doescontain severatxceptionshoweverand plaintiff argues that one applies here: the
exception for “willful misconduct.”ld. § 8550.
The Commonwealth Court of Pennsylvani@ectly addressethe applicability of the
“willful misconduct” exception to a claim of assault and bategginstpoliceofficers inLucas
v. City of PhiladelphiaNo. 1778 C.D. 2011, 2012 WL 8691954 (Pa. Commw. Ct. June 6, 2012).
As the court explained:
Where a plainff alleges assault and battery against a police officer, he must
establish the officer acted outside the scope of hisijeh,committed willful
misconduct. For police officers, such willful misconduct is established by
showing the officer not only intentionally used force, but intentionally used
excessiveforce. This heightened standard, willful misconduct aforethought,
shields police officers from liability for damages incidental to police op&stio
which may otherwise constitute an intentional tbrcommitted by a private
citizen.
The question of whether an officer usexcessiveforce requires determining
whether the force used was objectively reasonable in light of the surrounding facts
and circumstances. R&ant considerations includehethe the suspect poses an
immediate threat to the safety of the officers or others, and whether he isyactivel
resisting or attempting to evade arrest by flight. If a police officer ess®nable
force in making a lawful arrest, he cannot be liable for assault and battery.
Id. at *3 (citations and internal quotation marks omittedpplying that standard, the court
affirmed a grant of summary judgment for defendants where “the undisputethhfatts
support the . . . determination that both officers used a reasonable amount of force . . . under the
circumstances.’ld. at *5 (citingRenk v. City of Pittsburgl641 A.2d 289 (Pa. 1994)).

Here, for all the reasons discussedetailabove, the undisputed factsa-particular,

plaintiff's admission that Nesuan attempted to strike Dempsey in the head and tried to take his
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gun—Ilikewise support the determination that Dempsey used a reasonable amount of force
against Newsuauander the circumstances. Thus, plaintiff has not shown a material issue of fact
as towhether Dempsey’s actions amounted to “willful misconduct,” @nal esult, | must
conclude that Dempsey has immunity from plaintiff's assault and battery atalar state law

D. Wrongful Death Act and Survival Act

Finally, daintiff bringsclaims against both defendants under Pennsylvania’'s Wrongful
Death Act, 42 Pa. Cons. Stat. Ann. 8 8301, and the state’s Survival Act, § 8302. But “wrongful
death and survival actions are not substantive causes of action; rather, theygr@hade
through which plaintiffs can recover for unlawful conduct that results in de&thlivan v.
Warminster Twp.765 F. Supp. 2d 687, 707 (E.D. Pa. 20%&§ alsaCarroll v. Skloff 202 A.2d
9, 10-11 (Pa. 1964)The cause of action created by the survivatide is strictly derivative.. .
It is grounded upon an existing personal cause of action which the deceased could have but did
not institute during his or her lifetinig,. overruled on other grounds by Amadio v. Le®dl
A.2d 1085 (Pa. 1985punderland v. R.A. Barlow Homebuilder91 A.2d 384, 390-91 (2002)
(“A wrongful death action is derivative of the injury which would have supportedebedens
own cause of action and is dependent upon the decedent’s cause of action being viable at the
time of death.”),aff'd, 838 A.2d 662 (Pa. 2003). In other words, just as plaintit®ell claim
cannot survive without having shown an underlying violation of rights, plaintiff's Wrongful
DeathAct andSurvival Act claims must fall withoubavingadduced ®edence ofa viable claim
onone or more of the underlying causes of action
V. CONCLUSION

For the reasons set forth above, | will enter judgment for defenolaat$ claims. An

appropriate order follows.
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