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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALKESH PATEL, : CIVIL ACTION

Plaintiff
Counterbefendant

V. : No. 14-2949
PRATIK PATEL,

Defendant
CounterPlaintiff

MEMORANDUM

ROBERT F. KELLY, Sr. J. November 4, 2015

Presently before this Court is Defendant and CoupPlantiff, Pratik Patel’s (“Counter
Plaintiff” or “Pratik” or “Pratik Pately Motion for Summary Judgment, Plaintiff and Counter-
Defendant, Alkesh Patel (“CountBrefendant’or “Alkesh” “Alkesh Patel”) has failed to file any
response thereto. For the reasons set forth below, Cdriaiati{f’'s Motion is granted in part
and denied in part.

l. BACKGROUND

Counter-Defendant filed a Complaint for Assault and Battery against CdRlatetif
regarding a physical altercation that took place at the Asian American Hoter©wn
Association’s Annual Convention and Trade Show held at the Philadelphia Convention Center

on March 22, 2014. (SeeCompl.; Def.'s Am. Answer and Counterclaims.) Courfkintiff

'On May 23, 2014, the case was removed from the Court of Common Pléadelhia County, pursuant to 28
U.S.C. 8§ 1332 based upon diversity jurisdicti@ee?28 U.S.C. § 1332. Plaintiff is a citizen of Vancouver,
Washington, and Defendant is a citizérSan Antonio, Texas. (Not. of Removal at 2.) Plaintiff alleges that the
amount in controversy exceeds $75,000.) (On May 26, 2015, Defendant filed a Motion to Dismiss pursuant to
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filed an Amended Answer to Counter-Defendant’'s Complaint with New Matter and
Counterclaims alleging Assault and Battery, Intentional Infliction of EmadtiDistress,
Defamation, Trade Libel and Commercial Disparagement, False Light,arspi€acy’ (See
Def.’s Am. Answer and Counterclaims.)
CounterPlaintiff moves for summarpdgment regarding his Countetaiins based
upon the fact that each request in his Request for Admissions have been deemed admitted under
Federal Rule of Civil Procedure 36(a)(35e€Mot. for Summ. J.) On June 17, 2015, we
granted‘CounterPlaintiff Pratik’'s Motion to Deem Admittedll Averments Made in Counter
Plaintiff's Request for Admission Propounded on Alkesh Patel March 16, 2015,” which was
unopposed, setting forth that:
each request in CountBtaintiff Pratik Patel's Request for Admissions is hereby deemed
admitted under Federal Rule of Civil Procedure 36(a)&&eFed. R. Civ. P. 36(a)(3)
(providing that ‘[a] matter is admitted unless, within 30 days after beingdseheeparty
to whom the request is directed serves on the requesting party a written answer
objection addressed to the matter and signed by the party or its attogesalsoMiles
v. Elliot, No. 94-4669, 2011 WL 857310, at *1 (E.D. Pa. Mar. 10, 2011) (‘If the party to
whom a request for admissions is directed fails to respond within thirty dayvicesar
the requesthie matter is deemed admitted.’)
(Doc. No. 20.) In light of this Order, CountRtaintiff argues that all facts in the Request for
Admission are deemed admitfethd he is entitled jodgment as a matter of lawSdeMot. for

Summ. J.) Counter-Defendant has not filed a response to the Motion. For the followorngsrea

the Motion for Summary Judgment is granted in part and denied in part.

. LEGAL STANDARD
Federal Rule of Civil Procedure 56(tates thasummary judgment is proper “if there is

no genuine issue as to any material fact and the moving party is entitledrteeptdas a matter

Federal Rule of Civil Procedure 37(b). (Doc. No. 18.) On July 7, 2015, widrdre Motion dismissing
Plaintiff's Complaint with prejudice. (Doc. Nos.-22.)
2 As of today’s date, Plaintiff has not filed a response to Defendaatist€rclaims.
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of law.” SeeHines v. Consol. Rail Corp., 926 F.2d 262, 267 (3d Cir. 1991). The Court asks

“whether the evidence presents a sufficient disagreement to require sabriogbe jury or

whether . . . one party must prevail as a matter of laanderson v. Liberty Lobby, Inc477

U.S. 242, 251-52 (1986). The moving party has the initial burden of informing the court of the
basis for the motion and identifying those portions of the record that demonstrateetieaifs

a genuine issue of material facelotex Corp. v. Catrett, 477 U.S. 317, 323 (1988)fact is

material if it could affect the outcome of the suit after applying the substantiveéHasther, a
dispute over a material fact must be ‘genuine,’ i.e., the evidence must be such ‘dsainalée

jury could return a verdict in favor of the non-moving party.” Compton v. Nat'| Leafjue

Prof’l Baseball Clubs, 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998).

Summary judgment must be granted “againstréypeho fails to make a showing
sufficient to establish the existence of an elenessential to that party’s case, and on which that

party will bear the burden of proof at trialCelotex 477 U.S. at 322. Once the moving party

has produced evidence in support of summary judgment, the non-moving party must go beyond
the allegations sdorth in its pleadings and counter with evidence that presents “specific facts

showing that there is a genuine issue for trial.” Fed. R. Civ. P. S@@Big Apple BMW, Inc.

v. BMW of N. Am. Inc., 974 F.2d 1358, 1362-63 (3d Cir. 1992). “More thanra s@ntilla of

evidence in its favor” must be presented by themawing party in order to ovesme a

summary judgment motion. Tziatzios v. United Staiégl F.R.D. 410, 411-12 (E.D. Pa. 1996).

If the court determines that there are no genuine isguaaterial fact, then summary judgment

will be granted.Celotex 477 U.S. at 322.



II. DISCUSSION

A court may consider Rule 36 admissions when deciding whether parties agfaetto a
for purposes of summary judgmer@eeFed. R. Civ. P. 36(b) (“A matter admitted under this
rule is conclusively established unless the court, on motion, permits the admission to be
withdrawn or amended.”); Fed. R. Civ. P. 56(c)(1)(A) (“A pa$gerting that a fact cannot be
disputed must qaport the assertion by: (A) citing to particular parts oferats in the record,
including . . . admissions|.]"); Fed. R. Civ. P. 56(e) (“If a party fails to properly stuppor
assertion of fact or fails to properly address angbhely’s assertion dfact as required by Rule
56(c), the court may: (1) give an opportunity to properly support or address the2jaobngider
the fact undisputed for purposes of the motion; (3) grant summary judgment if the motion and
supporting materials - including the facts considered undisputed - show that the movant is
entitled to it; or (4) issue any other appropriate order.”).

In the Third Circuit, the United States Court of Appeals has “long recogmiaed t
deemed admissions are sufficient to support orders afsuynjudgment.® Kelvin

Cryosystems, Inc. v. Lightnin, 252 F. App’x 469, 472 (3d Cir. 2007). “Rule 36 admissions are

conclusive for purposes of the litigation” and they are accordingly “serti¢co support

summary judgment.’Langer v. Monarch Life Ins. Co., 966 F.2d 786, 803 (3d Cir. 1992). Here,

we have accepted all averments in Coutefendant’s Requests for Admissions to be true.
Consequently, we permit entry of summary judgment in favor of Co@aantiff on the claims

where the facts admitleare dispositive.

*The only way that a party may undo the conclusive effect afla 86 admission is to move the Court to withdraw
or amend it.SeeFed. R. Civ. P. 36(b) (“A matter admitted under this rule is concllysastablished unless the
court, on motion, permits the admission to be withdrawn or amendeds"pf the filing ofthis Memorandum
Opinion, CounteiDefendant has neither responded to the Motion for Summary Judgmenbvext to withdraw or
amend any of the Rule 36 admissions.



A. Assault and Battery
Under Pennsylvania law, an individual commits the tort of battery when he or she
intentionally causes a “harmful or offensive” contact with another person’s*b@dg.H. v.

Phila. Phillies, Inc., 940 A.2d 336, 340 nRa(2008). The tort of assault is committed when an

individual actswith the intent‘to put another person in reasonable apprehension of an immediate

battery,and which succeeds in causing an apprehension of such battery.” Guci@otmann

159 A.2d 216, 217 (Pa. 1960). Words alone, no matter how threatening, do not constitute an
assault; “the actor must be in a position to carry out the threat immediately, andthiakau
some affirmative action to do séor there to be a reasonable apprehension of fielar.

Relying upon certain admissions, Counter-Plaintiff sufficiently supportslang that
Counter-Defendant committed the torts of assault and battery by stranglingeG@lanttiff's
neck. In CounteRlaintiff’'s Request for Admissions, Counteefendant was asked to admit that
he walked over to Counter-Plaintiff to have a discussion, which entailed him thnggatieisiap
CounterPlaintiff, and then he attacked CounBd&intiff by puting both of his hands around
Counter-Plaintiff's neck.(Ad. 10-14.) Additionally, Counter-Plaintiff asked Counefendant
to admit that Countellaintiff did not attack, touch or physically harm him before he chocked
Counter-Plaintiff. (Ad. 15.)

Threatening words alone aresufficient; however, the facts support a finding of assault
because the threat to slap CouR&intiff was coupled with evidence of a prior disagreement,
Counter-Defendant being intoxicated, and Counter-Defendant being in abos@ipy to
CounterPlaintiff giving him the ability to carry out the threaed battery (Ad. 8-12) A claim

for battery is also supported by the facts because Counter-Defendant eyestituell Counter-

* Pennsivania law applies because federal courtinsjtin diversity cases must apply thebstantive law of the
states where they siErie Railroad Co. v. Tompkins, 304 U.S. @4938).
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Plaintiff in the face several times with his hamatd choked him. (Ad. 13-14) Such
confrontation would be harmful and offensive to a reasonable person. Therefore, Counter-
Plaintiff is entitled to summary judgment regarding hisadt and Battery Count&laim.

B. Intentional Infliction of Emotional Distress

The Pennsylvania Supreme Court has yet to formally recognize a causierofac

intentional infliction of emotional distresS.aylor v. Albert Einstein Med. Ctr., 754 A.2d 650,

652 (Pa. 2000). The Pennsylvania appellate courts, however, have recognized thddort. Fie

Phila.Elec. Co, 565 A.2d 1170, 1183—-84 (Pa. Super. Ct. 1989 United States Court of

Appeals for thé'hird Circuit (“Third Circuit’), predicting that the Pennsylvania Supreme Court
will ultimately recognize the tort, hadsoallowed recovery for intentional infliction of

emotional distressWilliams v. Guzzardi, 875 F.2d 46 (3d Cir. 1989). Therefore, this Court is

bound to concludéhat Pennsylvania permits recovery for intentional infliction of emotional
distress.

In Pennsylvania, the Restatement (Second) of Torts sets forth the mininnuentsle
necessary to sustain a cause of action for intentioraition of emotional distres. Taylor, 754
A.2d at 652. In order to recover, a plaintiff must plead and prove that (1) by extreme and
outrageous conduct (2) defendant intentionally or recklessly (3) caused (4 senational
distress.Id. (citing Restatement (Second) of Torts § 46 (1963)).is for the court to determine
in the firstinstance whether the defendantonduct may reasonably be regarded as so extreme

and outageous [as] to permit recoveryBock v. CVS Pharmacy, Inc., No. 07 412, 2008 WL

3834266, at *2 (E.D. Pa. Aug. 14, 2008) (quoting Johnson v. Caparelli, 625 A.2d 668, 671 (Pa.

Super. Ct. 1993pppeal deniedb47 A.2d 511 (Pa. 1994)). Pennsylvania courts further require



that the existence of emotional distress be supported by competent medicadewdzatsky

v. King David Mem’| Park, Ing 527 A.2d 988, 995 (Pa. 1987).

Counter-Plaintiff asked Counter-Defendant to admit that he intended to causerCounte
Plaintiff to be emotionally distressed by his physical assault and defamati@umte€Plaintiff.
(Ad. 27.) This Request for Admission has been deemed admitted, and established that Counter
Defendant intentionally caused CounB&intiff to be emotionally distressed.

Even though Countdpiaintiff's actions were intentionalhere are serious doubts
whether these actions rise to thigh level of extreme and outrageous conduct that Pennsylvania

courts have recognized in the paSeeHoy v. Angelone, 720 A.2d 745, 755 (Pa. 19€8)ing

Papieves v. Lawrenc@63 A.2d 118, 119 (Pa. 1970) (holding defendant’s conduct of killing the

plaintiff’'s son in a hit and run accident and burying the boy in a field did rise to thefeve

extreme and outrageous); Banyas v. Lower Bucks Hosp., 437 A.2d 1236, 1237-1238 (Pa. Super.

Ct. 1981) (holding defendants conduct of falsifying medical records in order to implicate
plaintiff in the death o& patient, leading to plaintiff's indictment for homicide rose to the level

of extreme and outrageous); Chuy v. Phila. Eagles Football Club, 595 F.2d 1265, 1269-70 (3d

Cir. 1979) (holding defendamstteam physicida conduct of falsely informing the media that the
plaintiff suffered from a fatal disease was extreme and outrageous).

Ultimately, this Court does not need to decide whether Counter-Defendant’s conduct was
extreme and outrageous at this time becaggen assuming the camet met this standard, the
CounterClaimwill still fail. CounterPlaintiff's emotional distresaeeds to be supported by
competent medical evidee, which has not been proven or even provided in this matter.
Competent expert medical evidence confirming the existence, cause, and sevieetyisthéss

is required in order for Count@&tainiff to recover on this Countert@im. SeeWilliams, 875



F.2d at 5152. As such, summary judgment is inapprogoatée Counter-@im of Intentional
Infliction of Emotional Distress

C. Defamation (Slander and SlandeiPer Se/ Libel and Libel Per Se)

Defamation, of which libel anslanderare methods, is thert of detractingrom a
persons reputation, or injuring a persatharacteby false and malicious statemeniartman

v. Lehigh Cnty. Humane Soc'y, 482 A.2d 266, 268 (Pa. Super. Ct. 1984). “Under Pennsylvania

law, in an action for defamation, the plaintiff has the burden of proving seven ele(hgiise
defamatory character of the communication, (2) its publication by the defendatt, (3) i
application to the plaintiff, (4) the understanding by the recipient of its defaymataning, (5)
the understanding by the recipient of it as intended to be applied to the plaintifie¢®l rarm
resulting to the plaintiff from its publication, and (7) abuse of a conditionally eged

occasion.”_Banka v. Columbia Broddo., 63 F. Supp. 3d 501, 506 -07 (E.D. Pa. 2014) (citing

42 Pa. Cons. Stat. § 8343(aagealsoTucker v. Fischbein, 237 F.3d 275 (3d Cir. 2001).

It is the court who decides whether the statements are in fact capable of a defamatory

meaning._Corabi v. Curtis Publ. Co., 273 A.2d 899 (1971). “In Pennsylvania, a defamatory

statement is one that ‘tends to so harm the reputation of another as to lowetherastimation

of the community or to deter third persons froreaasating or dealing with hirfi. Resnick v.

Manfredy 52 F.Supp. 2d 462, 470 (E.[P.a.1999) (quoting U.S. Healthcare, Inc. v. Blue Cross

of Greater Phila.898 F.2d 914, 922 (3d Cir. 1990)).

Once the courts determine that the statements are capable of having a defamatory
meaning, the plaintiff must then prove, amongst other requirements, that he or etes suff
special harm42 Pa. ConsStat.Ann. § 8343(a)(6).The term “special harm” is defined as

“actual damages which aegonomic or pecuniary losses.” Sprague v. Am. Bar Ass’n, 276 F.




Supp. 2d 365, 368—-69 (E.Pa.2003) (quoting Restatement (Second) of Torts, 8 575, cmt. b
(2977)).
However, the Pennsylvania courts have adopted an exception to the requirement for

special damages when the statement made constitutes defapeagen Synyqy, Inc. v. Scott-

Levin, Inc, 51 F. Supp. 2d 570, 581 (E.Ba.1999); Brinich v. Jencka, 757 A.2d 388, 397 (Pa.

Super. Ct. 2000keealsoPemoyer v. Marriott Hotel Servsinc., 324 F. Supp. 2d 614, 619

(E.D.Pa.2004) (“The Restatement (Second) of Torts requires a victim of slpedarto make
some showing of general damagesThere are four categories of words that constitute
defamatiorper se: words that impute (1) criminal offense, (2) loathsome disease, (3) business

misconduct, or (4) serious sexual misconduct. Clemente v. Espinosa, 749 F. Supp. 672, 677

(E.D. Pa. 1990) (citinfRestatemeniSecond) of Torts § 570 (1977)).

CounterPlaintiff only addresses facts regarding defamagp@rserelating to business
misconduct, so we will limit our analysis to that categokystatement is considered defamation
per serelating to business misconduct when the “speaker imputes to another conduct,
characteristics, or a condition that would adversely affect [him in his] ldwfihess or trade

Walker v. Grand Cent. Sanitation, Inc., 634 A.2d 237, 241 (Pa. Super. Ct. T9@33tatement

must be “peculiarly harmful to one engagedthat] business or professio@isparagement of a
general character, equally discreditable to all persons, is not ehdDigimente 749 F. Suppat
678 (quoting Restatement (Second) of Torts, Comment e (19D&famationper se would
also be allowed ifthe particular quality disparaged . . . is pé&ly valuable in the plaintifé
business or professionld.

At common law, damages were presumed if the action was based on defaeradeon

Restatement (Second) of TortsZl6 Pennsylvania courts have come to varying conclusions



regarding the issues of damages. The Pennsylvania Superior Court \béskerfippearedo
eliminate the idea of presumed damages wheontluded that Section 621 of the Restatement
(Second) offorts accurately states the law of Pennsylvania regatdengequirement ajeneral
damages.e. proof that ones reputation was actually affected by defamation or that one suffered
personal humiliation Walker, 634 A.2d at 244citing RestatementSecond) of Torts § 621
This requirement of proof allows the court to have some type of control of the amount of
damages awarded by a juswce itallows the juror a basis for accessing ha@ynygy 51 F.
Supp. 2d at 581.

However, more recent cadegve permittegoresumed damages in cases wiaeteal

malice was present The Third Circuistated thaf[a]lthough Walkerappears generally to

foreclose presumed damages under Pennsylvania law, it is not entirely ailaemgresumed

damages remain available where the plaintiff proves actual makeariklin Prescriptions, Inc.

v. New York Times Co., 424 F.3d 336, 342 @ir. 2005). Notablya very recent Pennsylvania

Superior Court concludatiat“presumed damages do indeed remain available upon a showing

of actual malice.”Joseph v. Scranton Times, L.P., 89 A.3d 251, 272 (Pa. SLip2014).

Actual malice is whem statement is madevith knowledge that [the statement] was false or

with reckless disregard of whether it was false or ntat."at 261 (quoting Lewis v. Phila.

Newspapers, Inc833 A.2d 185, 191 (Pa. Super. Ct. 2003)herefore, this Court is bound to

conclude that Pennsylvania permits presumed damages in defapeatserciaims when actual
malice is pleadednd proven.

Here, ly having the Requests for Admissions deemed adm@tadhterDefendant has
admitedthat he stated to AAHOA members and third parties that Cobraertiff was the

initial aggressor of the incident. (Ad. 18,)2Additionally, Counter-Defendant admitted he
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made slanderous statements regarding Coltgantiff to AAHOA members (Ad. 19)
CounterbDefendant also admitted kaowingly made the followindalsestatement:

Pratik Patel as a convention chair did not get proper approval of funds from board.

Entertainmat contract was awarded to Arya International without following pr&sd?

process. $50,000 extra was given to the entertainment group beforehand and payments

were dondased on extra amount without doing due diligence on signing the contract and
having legal review it in detail
(Ad. 21-22).

Furthermore, Counter-Defendant admitted he authored a document with the following
statements that he also knewbe false

Pratik is a puppet for Mowji and Tauren Patel; Pratik stole volleyball toutmelsf and

spent and his . . . unaccounted convention funds hoodwinked Babah . ,; At last

convention as to the sham the officers ran, especially . . . Pratik assaulted and punched

Alkesh 56 times with. . . of gala nit¢sic] to repay Alkesh for instigating[aic] audit

and. . .of Pratiks[sic] abuse and theft; This is a violation of ethics, especially by the new

AAHOA . .. damaged 25 years of hard work done to bringagssciation . .respect;

Pratik is a thug, he has a criminal record arrested twicgveapons and drugs, heave

funds pad by his familyto.

(Ad. 23-24). Countebefendant also admitted that the statembatmade were slanderous,
libelous, and premeditated to defame CouRteintiff's pasonal and business reputation as
Chairman of AAHOA. (Ad. 25-26).

SinceCounterPlaintiff has not alleged any special harm retatimthe alleged
defamationhe cannot rely on a traditional defamation argument since proof of special harm is
required. 2 Pa.Cons.Stat.Ann. 8 8343(a)(6). Thus, we turn to Courf@aintiff’'s defamation
per se argument.As a threshold matter, | do believe the statements made by Caeftandant
could be considered defamatiper se. The statements would adversely affect CouRtaimntiff
in his position as Chairmen of AAHOA. In additiadhey are peculiarlyharmful” to him in that
position and not equally discreditable to all persddemente 749 F. Supp. at 678. The most

disparagingstatementsvere thosestating thatCounterPlaintiff “stole volleyball funds,” and
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how he'is a thug. . .arrested twice . . weapons and drugs(Doc. No. 23-2, p. 18.) Through
theRequest for Admissionfhese statemengdl beendeemed to havieeen said by Counter
Defendant. (Doc. Nos. 19, 20.) As chairman of an organization, the qualities of honesty,
loyalty, andintegrity are especially importantThestatements made by Countaintiff attack
theseattributes by essentially callifgm a thief, criminaland someone who cannot be trusted.
Therefore, defamatioper seis met in this case.

Even concluding that Count&®efendant’s statements constitute defamap@rse, the
issue of damages remain&eneral damages have not been prarezven pleadenh this case.
CounterPlaintiff simply states that Heelies on his good name and reputation . . . [Counter-
Defendant] has ascribed to Pratik misconduct and characteristics that waldd Peatik unfit
for the proper conduct of the business as Chairman of AAHOA or his investor will no longer
invest in his company (Doc. No. 23-2, p. 19.These are simply general statnts that are not
supported by any facts or evidence. Courlarntiff hasnot presentedny testimony or
evidence from AAHOA'’s representatives that their opini@gardingCounterPlaintiff’s ability
to perform his job weraffected by Countebefendant’s statementdvioreover, no evidence has
been provided showing that Counteintiff’'s name or reputation was actually damaged by the
statements.

However, as discussed above, Pennsylvanigshave allowed presumed damages in

cases of defamatiqrer se whereactual malice is presenGcranton Times, 89 A.3a 272.

Here, CounteRlaintiff has established actual mallmgrelying on certain admissionfn
Counter-Plaintiff's Request for Admissions, Courbafendant was asked to admit thakkhew
the statements he made were false. (Ad. 22, 24). Cdbafendant was also asked to admit

that he made these statements in an attempt to destroy the clamigff’'s personal and
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business reputation. (Ad. 25). Given these admissions, as well as the other eviderttadsubmi
by CounterPlaintiff, actual malice has begmoven since CmterDefendant made these
statements with knowledge of their falsitfhus, sincegeneral damages need not be praa®n
presumed damages are allowsattler current Pennsylvania lavhen actual malice is proven
CounterPlaintiff is entitled to summary judgment regardingbefamationCounterClaim.

D. Conspiracy

Under Pennsylvania law, to establish a prima facie case of civil consp@arp@intiff
must plead and prove: (1) a combination of two or more persons acting with a common purpose
to do an unlawful act or to do a lawful act by unlawful means or for an unlawful purpose; (2) a

overt act in furtherance of the conspiracy; and (3) actual legal dam@gtstein v. Phillip

Morris, Inc, 854 A.2d 585, 590 (Pa. Super. Ct. 2004); Thompson Coal Co. v. Pike Coal Co., 412

A.2d 466, 472 (Pa. 1979) (statitigat the unlawful intent ost be without justification).
Here, CounteRlantiff's Counter-Gaim must be deniedecause he hamt pleadedor

shown, that two or more people acted with a common purf@se Caplan v. Fellheimer

Eichen Braverman & Kaskey, 884 F. Supp. 181, 184 (E.D. Pa. 1995) (dismissing Pennsylvania

civil conspiracy claim becauseter alia, only one alleged conspirator remained in the action).
He only alleges one conspirator, Courldafendantwhich does not meet the legal definitiain
a conspiracyld. Thereforesummary yidgmentregardinghe Conspiracy Counterk&m is
denied.

E. False Light

In Count V, CounteRlaintiff makes &ounterClaim for False ight. “In Pennsylvania
there can be four separate torts when therdé®&as an invasion of privacy, one of whifik]

publicity placing a person in a false lightGraboff v. Colleran Firm, 744 F.3d 128, 136-37 (3d
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Cir. 2014) (citing Marks v. Bell Tel. Co., 331 A.2d 424, 4B@.(1975)). “Pennsylvania has

adopted the definition of false light invasion of privacy from the Restatemerar(®eof Torts,
which imposes liability on a person who publishes material that ‘is not true, iy bigghsive
to a reasonable person, and is publicized with knowledge or in reckless disregardisityts f

Id. (quoting_ Larsen v. Phila. Newspapers, Inc., 543 A.2d 1181, P&8&488) (en banc) (citing

Restatement (Second) of Torts § 652E). Under Pennsylvaniariavis subject to liabilityor
the tort of false light if:“(a) the false light in which the other was placed would be highly
offensve to a reasonable person, and (b) the actor had knowledge of or acted in reckless
disregard as to the falsity of the publicized matter and the false light in vieicther would be

placed.” Lin v. Rohm and Haas Co., 293 F. Supp. 2d 505, 521-22 HaR003) (citing Curran

v. Childrens Serv. Ctr.578 A.2d 8, 12 (Pa. Super. Ct. 1990) (quoting Restatement (Second) of

Torts 8§ 652E)).False light is not limited to the disclosure of private facts as courts applying
Pennsylvania law have found “[i]t is enough [for the plaintiff] that the defendargivas
publicity to any matter concerning the plaintiff that creates a ‘highly siffehfalse impression

about the plaintiff.”_Fogel v. Forbes, In6Q0 F.Supp. 1081, 1087-88 (E.Pa.1980).

As explained above in Section C, Counter-Defendant, through the Requests for
Admissions being deemed admitted, has admitted that he knownnagly false stateents about
Counter-Plaintiff. Even though CountBefendant knowingly made these false statements,
summary judgment for the False LighbbunterClaimis inappropriate at this time. The issue of
whether a statement would be highly offensive to a reasonable person is a qudatibrSate

Harris by Harris v. Easton PuflCa, 483 A.2d 1377, 1387 (Pa. Super. Ct. 198&}¢rmination

of whether an issue is highly offensive is a question of fact precluding summgnygnt;

Martin v. Mun. Publ'ns, 510 F. Supp. 255, 259 (B12.1981) (denying summary judgment and

14



finding under Pennsylvania lavat“the question of whether a message would be highly
offensive to a reasonable person is a matter for thg) juyounterPlaintiff completelyfails to
address this elemeat his False Light Counter-Claim. Countlaintiff neither set$orth any
facts indicating that these statemestisuld be considered highly offensive to a reasonable
person, nor does he even simply state this element ofdms has been met. Thus, a gee
issue of material facxists with respect to the issue of whether a reasonable person would find
the statements and/or the implications of the statements to be highly off¢nere¢ore,
summary judgment is denied.

F. Trade Libel — Commercial Disparagement

In Count IV, CounteRlaintiff allegesTrade Libel and Commercial Disparagemeint.
Pennsylvania, a claim for trade libel, also called “commercial disparagenmemiifas proof
that: 1) the statement is false;tBg publisher either intends the publication to cause pecuniary
loss or reasonably should recognize that publication will result in pecuniayB)qsscuniary
loss does in fact result; and 4) the publisher either knows that the statememtos &its in

reckless disregard of its truth or falsityMcNulty v. Citadel Broad. Co., 58 F. App’x 556, 566-

67 (3d Cir. 2003) (citing Neurotron Inc. v. Med. Serv. Assoc. of Pa., Inc., 254 F.3d 444 (3d Cir.

2001)). The main difference between an action for defamation and an action for trade itibel i
consequence. Defamatiogsults in damage tane’s interest in character and reputation while

trade libelnegativelyaffect a person’s business or marketability. Zerpol Corp. v. DMP Corp.,

561 F. Supp. 404, 40&.D. Pa.1983).
Summary yidgment is inappropriate on this Counter-Claim because Cdelatetif has
not sufficiently plea@d any pecuniary loss arising from the pertinent statements deemed

admitted by Counter-DefendanticNulty., 58 F. App’x at 567. Countdtlaintiff simply makes
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a general statement that he “has suffered huge personal and business losseSbdntet-
Defendant’s conduct. (Mot. for Summ. J. at 23-2, p.)Zbhis is conclusory and @gsnot meet

the standards required under Pennsylvania BeeTesting Sys., Inc. v. Magnaflux Corp., 251

F. Supp. 286, 290 (E.Pa.1966) (holding that Pennsylvania courts require a plaintiff claiming
commercial disparagement to plead damages with considerable speciieipdl., 561 F.Supp.
at 409(holding that the plaintiff “must in his complaint set out the names of his lostncest

and show by figures how much he has lost financiallffherefore we deny CountePlaintiff's
request for summary judgment pertaining toThiade LibelCounter-Qaim.

V. CONCLUSION

For the above mentioned reasons, we conclude that CdRlatetiff's Motion for
Summary Judgment is granted in part and denied in part. The Motion is granted withtaespe
the claims of Assault and Battery and Defamation. The Motion is denied witdttéshe
claims of Intentional Infliction of Emtional Distress, Conspiracy, False Light, and Trade Libel.

An appropriate Order follows.
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