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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHRISTOPHER BERRY,
Petitioner,

V. : CIVIL ACTION NO. 14-3130

KEVIN KAUFFMAN, et al.,*
Respondents.

MEMORANDUM OPINION

Rufe, J. September 23, 2016
Petitioner seeks relief in this Court pursuant to 28 U.S.C. § 2254, arguing that his state-
court conviction was imposed in violation of the United States Constitutilagistrate Judge
ElizabethT. Heyissued a Report and Recommendation (“R&R”) recommentaighe petition
bedismissed fofack of jurisdiction, to which Petitioner filed objections. For the following
reasons, Petitioner’s objections will be overruled ang#tigion for writ d habeas corpus will
bedismissed without prejudice for lack of jurisdiction.
I. PROCEDURAL HISTORY
Petitioner is currently incarcerated in a state correctional institthiaving pleaded
guilty in 1984 to first degree murder and conspiracy pursuant to a negotiated plea deal in which
the prosecution agreemt to seek the death penattyunder Pennsylvania law, this resulted in a

mandatory sentence of life without paroleemething Petitioner claims tha¢wasnot aware of

! As explained in the RR, the caption in this case has changed to reflect Petitioner’s transfefferentli
correctional institution than the omewhich he was incarcerated when he first filed this petitiSee R&R, Doc.
No. 22, at 1 n.1.

2 petitioner also agreed to tdgtagainst one of his econspirators, but later reneged on that agreement.
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when he entered the pl&aThis is Petitioner'sourth attempt to undo hisentence via federal
habeas reliefBecause the history of Petitioner’s various efforts is relevant to wheikeZourt
has jurisdictionit is recountedn somedetail *

Petitioner initiallymovedto withdraw his guilty plean state coutrt The trial court denied
this request, the Pennsylvania Superior Court affirmed, and the Supreme Court oferasyl
denied review. In 1988, Petitioner filed his first petition for habeas camgaderaldistrict
court, alleging there was insufficient evidence to support his guilty pleasodégree murder.
Thedistrict courtdenied the petition, and the Third Circuit denied Petitioner’s subsequen
requesto appeal.

Petitionerthenfiled a petition under Pennsylvania’s P@sinviction Relief Act
(“PCRA”) claiming that his plea was involuntary. The PCRA court denied tiiteopethe
Pennsylvania Superior Court affirmed, and the Pennsylvania Supreme Court denied review

Petitionerfiled his second habeas petitionf@deral district courin 2002, arguinghat
his plea was involuntaryecause pleeounsel and the prosecutor misled him into believing he
would be eligible for parole after serving 15 or 20 years of his life sentencepelitien was
dismissed with prejudice. On appeal, the Third Circuit reversed and directhdttiot courtto
dismiss the petition without prejudice. The Third Circuit explained that becaupetition was

a “secondr successivbabeas petitiontunder 28 U.S.C. § 2244(b)(3)(Ayetitioner was first

3 See Petition, Doc. No. 1, at 1Bee also 18 Pa. Stat. and Consol. Stat. Ag1102(a)(1Xamended 2008
and 2012)Carolyn Engel Temin et al., Pennsylvania Benchbook for @ehiProceeding§ 100.28 (3d ed. 1999)
(model guilty plea colloquy explaining that the only possible sentdocéisst degree murder are death or life
imprisonment without parole)While, as will be explained, the Court cannot reach the merits of Petisariairrs,
the record of Petitioner'guilty plea at least suggests that Petitioner may indeed have been mialelihgebis
sentencing exposudie to the cour$ referenceo the possibility of paroleSee Transcriptof Record at 8®1,
Commonwealth v. Berry, No. 104105 (Phila. Ct. Comm. Pleas May 23, 1984).

* Unless otherwise noted, the procedural history here is based on MagisigeeHay's thorough

discussionn the R&R. As Magistrate Judge Hey noted, the file for Petitionesshi@beas petition is apparently
inaccessibleand thus was not available for revieee R&R at 2 n.2
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required to “move in the appropriate court of appeals for an order authorizingttho digirt to
consider the applicatior?.”Petitioner then filed a request in the Third Circuit to file a second or
successive habeas petition, and the Third Circuit denied the request, finding that none of
Petitioner’s claims relied on a new rule of constitutional law or previously Uablafactual
predicate, and thus were subject to mandatory dismissal under 28 U.S.C. §(2244(b)

Between2006 and 2008, Petitioner filed two more PCRA petitions, both of which were
denied’ On October 28, 2008, Petitioner requested permission from theQihixdt to file a
successive habeas petition, agalaging that higyuilty plea was induced by the
misrepresentation that he would be eligible for parole. The Third Circuit denisshjtest In
2013, Petitioner also filed a petition for habeas corpus in the Pennsylvania Supreme/olrt
was denied.

On May 22, 2014, Petitioner filed this petitipro se, claiming that: (1) his déal of a
parole hearing violatelis due process rights; (2) the Pennsylvania Supreme Court’s denial of
his request for reconsideration violated his due process rights; and (3) his Fourttinrdené
rights were violatedvhen police coerced statements from his uncle and brother during an
interrogation in 1983. Petitioner also repeated his claim that his due process rights were

violated because he was misled into believing he would be eligible for p&role.

®Berry v. Klem, 86 F. App’x 516, 517 (3d Cir. 2004) (per curiamyioting 28 U.S.C. § 2244(b)(3)(A)
(internal quotation marks omitted)

® SeeInreBerry, Civ. No. 043668(3d Cir.Oct. 4, 2004) (docket sheet).

" In both cases, the Pennsylvania Superior Court affirmed the denisiebarel the Pennsylvania Supreme
Court denied review.

8 Petitioner's motion for reconsideration of this ruling \e&so denied.
° Petition, Grounds-B.

101d. at 1920.



Magistrate Judge Hey issued an R&R recommending that Petitioner’s claims be
dismissed for lack of jurisdictigras Petitioner failed to seek permission from the Third Circuit
to file a successive petition. Petitioner then timely filed objectipmsarily arguing that his
petition is not successive because he now challehg&emsylvania Board of Probation and
Parole’s(“Parole Board’s”)decision to deny him parole, rather than his original senténce.

[l.  STANDARD

The Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) govéniss
petition. Under the AEDPA, “district court shall entertain an application for writ of habeas
corpus [filed on] behalf of a person in custody pursuant to the judgment of a State court only on
the ground that he is in custody in violation of the Constitution or the laws or tredties of
United States* Where, as here, the petition is referred to a magistrate judge for a report and
recommendation, a district court conductieaovo review of “those portions of the report or
specified proposed findings or recommendations to whiakctibp is made,” and “may accept,
reject, or modify, in whole or in part, the findings or recommendations made by ¢s&tnaia
judge.™®
The AEDPA provides stringegiatekeepingrocedures for second or successive habeas

petitions™® A petition is “seconar successive” ift includes “claims thatould have been

raised in an earlier habeas corpus petitithSuch petitions may natitially be filed in federal

1 Objection Doc. No.21, at 1113.
1228 U.S.C. § 2254(a).
1328 U.S.C. § 636(b)(1).

14 see generally Goldblumv. Klem, 510 F.3d 204, 216 (3d Cir. 2007) (“The AEDPA instituted a
‘gatekeepingnechanismiwhich imposed strict procedural requirements and significantlsedltine substantive
showing an applicant had to make in order to proceed on new claims in a petitad”) (footnote omitted)

15 Benchoff v. Colleran, 404 F.3d812, 817 (3cCir. 2005).
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district court; rather, the petitioner must first “mamehe appropriate court of appeals éor
order authorizinghe district court to consider the applicatidfi Moreover, second or
successive petitiorare subject to mandatory dismissal unless the petitioner’s claims are
predicated upon either a new retroactive constitutional rule announced by thex&@Qmert or
new and previously undiscoverable fatts.

1. DISCUSSION

Whether this Court has jurisdiction depends on whetteepetitionis “second or
successivewithin the meaning of the AEDPAThe R&R concluded thale petitionwas
successig because Petitioner’s claims attack the same sentence challenged in priarspatitio
could have been raised in those petitithhe Court agrees.

Petitioner’s first two claims-thathewas denied a parole hearing, and that the state
courts erred in dismissing claims based on this deraak-simply a new taken Petitioner’s
previous argument, raised in his 2002 habeas petition, that his plea was involuntary because he
was misled into Heeving that he would be eligible for paroi.Petitioneresponds thate
could not have raised these claims until his parole denial, but again, he raisedligsthentia
same claims years earli&r Accordingly, Petitioner’s claimdo not challenge a mejudgment

or sentenceand instead merely attack the administration of Petitioner's sentence bdaetso

1628 U.S.C§ 2244(b)(3)(A).

1728 U.S.C. § 2244(b)((R); see also Gonzalesv. Crosby, 545 U.S. 524, 529 (2005) (“[Blore the district
court may accept a successive petition for filing, the court of appealsietasiine that it presentskim not
previously raised that is sufficient to meet § 2244 (b¥(Bgwrule or actuainnocence provisiony.

*R&R at8-9.

19 See United Sates v. Hawkins, 614 F. App’x 580, 5813d Cir. 2015) (per curiam) (denying habeas relief
to successive petitidpecause itdttacked] the same criminal judgmérdas the prior petition) (citinggnited States
v. Winkelman, 746 F.3d 134, 135 (3d Cz014)).

2 Objection atl1-12.



previously known to Petitionér. This renders the petition successive, and this Court is without
jurisdiction to consider if?

Similarly, Petitiorer’'s third claim—that his brother and uncle were coerced into
implicatinghim in violation of the Fourth Amendmenthallengeshe same sentence lais
previous petitiong® Petitioner asserts that his claim is based on “afirovered evidence” and
thuscould not have been raised earfierHowever, this conflates the issue of jurisdiction with
the substantive question of whether Petitioner’s third claim is predicated upondigvayered
evidence such that it could avoid mandatory dismissal under 28 U.S.C. § 224%)ts issue
for the Third Circuit to consider in the first instarféeThe Court also notes that Petitioner

appears to have been aware of this claim prior to filingyicationfor a successive habeas

2L Compare Magwood v. Patterson, 561 U.S. 320, 342 (2010 dlding thathabeas petitioohallenging
petitioner’s resentencing following a successful habeas petition challenging petitigm®r sentencevas not
successive with Benchoff, 404 F.3d at 818 (petitioner’s third denial of parole, based on similar grosipievdous
denials ofparole, did not allow petitioner to file a new habeas petition without congplyith AEDPA’s procedure
for successive petitions).

%2 See Shockley v. Phelps, 769 F.Supp.2d 725, 727 (D. Del. 2011) (“[Aubsequent habeas application
challenging the@dminstration of a petitiones’ sentence will constitute a second or succesgipéication if the
petitioner knew of all the facts necessapyraise’'the sentence administration claim prior to the filing of the initial
application?) (quotingBenchoff, 404 F.3d at817-18).

B E.g., Blant v. Wetzel, No. 13-3488 2014 WL 940348, at *1 n.1 (E.D. Pa. Mar. 11, 2014) (dismissing
petition as successive wherghechallenged “thesame January 4, 1996 judgment of conviction and resulting
sentence as did his first federal habeas petition”).

24 Objection at 1314.

% Under the AEDPA, a threjdge panel of th&hird Circuitmust determine that Petitioner has made a
prima facie showing hat his petition satisfies one 822244(b)(2) substantive exceptions before this Court is
authorized to consider the petition on the merits. 28 U.S.C. § 2244(}{8)Court has doubts about whether
Petitioner caitmake such a showing. His new evidertonsists solely of affidavits from his brother and uncle,
executed B3 years aftetheir interrogations, stating that they were coerced into making statefmmplicating
Petitioner. See Petition, Ex 2.Even accepting PetitionertBibiousassertion thiahe was unable to discover this
allegedly exculpatory evidence until his brother became “drug free"d8, Zibjection at 14, Petitioner offers no
real explanation for why he could not hdgarnedthis information from his uncle, or otherwise investigatee
circumstances diis brother and uncle’s interrogatigamior to 2008
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petition with the Third Circuitri October 2008° and that nothing prevented Petitioner from
raising this claim then, if not earliéf. This Court thus lacks jurisdiction over the petition.
V. CONCLUSION

The objections to the R&R are overruled. Lacking jurisdiction, this Court’s “only option
is to dismiss the petition or transfer it to the court of appéal8ecause the Third Circuit has
rejected Petitioner’s previous challenges to his sentence, this caseissédsmithout prejudice,

rather than transferred. An order will be entered.

% The affidavit from Petitioner’s brother, dated August 26, 2008, predatiibfe’s request to the Third
Circuit, although the affidavit from Petitioner’s uncle was not signéitl Navember 13, 2008. Petitiokx. 2 at 34,
36.

" That Petitioner was allegedly unaware of this claim when he filedrbigétition in 1988 does not
excuse him from complying with the AEDPA'’s procedural requiremeat the factual predicates of the claim
existed at that timeSee Gage v. Chappell, 793 F.3d 1159, 1166t®Cir. 2015) (explaining thdtlaims that were
ripe at the conclusion of a first [habeas] proceeding but were not discandileafterward . . . indeed qualify as
secoml or successive under the AEDPA”") (citation and internal quotation manikied); cf. Johnson v. Wynder,
408 F. App’x 616, 6149 (3d Cir. 2010) (finding that petition alleging petitioner’s attonocence was successive
because petitioner could have raised claims in prior petition, eveghfhiowould have been “difficult or
impossble” for petitioner to succeed on them at that tim&hd Petitioner’s failure to exhaust this claim in state
court wouldalsonot have prevented Petitioner from including it in his prior petiti@@enchoff, 404 F.3d at 820
(finding that petitioner’sfailure to have exhaustéal] claim is not an excuse fpetitioner’s]failure to raise the
claim in his first petitiot) (citing Rose v. Lundy, 455 U.S. 509, 52(1982)).

28 Robinson v. Johnson, 313 F.3d 128, 139 (3d Cir. 2002).

® This decisionhas noeffecton Retitioner’s right to seek permission from the Third Circuit to file a
successive petition, andetlCourttherefore does naeachPetitioner’s argument, Objection atl®, that failure to
consider Petitioner’s claison the merits would constitute a manifest injustiSee Edwards v. Palakovich, Civil
No. 1-CV-06-1785 2007 WL 207188bat *2 (M.D. Pa. July 19, 2007) (dismissing petition rather than eans] it
because the claim was not meritorious, and noting théé¢eision not to transfdras no effect on Petitiorierright
to apply to the Third Circuit for approval to file a successive petjtion
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