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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SUMON MIAH : CIVIL ACTION
Plaintiff, :

V.
NO. 14-cv-3273RAL

EXCEL BUSINESS ENTERPRISE, LLC..
Defendant :

MEMORANDUM OPINION1?

The defendant has filed Motion for Judgment on the Pleadings under FedCiR.
P. 12(c). Doc. No. 10The plaintiff has filed aesponseDoc. No. 11Defendant contends
that Count | of the First Amended Complaint faisdllege facts establishing a violation
of the Fair Labor Standards Act, 29 U.S.C. § 20 $eq. Doc. No. 181 at 6.1 agree.
While the Complaint alleges that thefédndant was an “employer” aride gaintiff an
“‘employee” under the Act, more than that is reqdite establish liability undethe Act.
I will dismiss Count | without prejudice and graleave to the plaintiff to file an
amended complaint. The defendant also asks thapehdent state claimsCounts Il
and Ill— be dismissed, since the federal clasmismissed. | will deny the motion with
respect to Counts Il and lll, given that plaintitis been granted leave to amend.

|. Standard of Review

Federal Rule of Civil Procedure 12(c) permits atgao file a motion for judgment on
the pleadings after the pleadings have been cld3eféndant had this case removed
from the Court of Common Pleas of Montgomery CoulnyyWotice of Removal filed

May 14, 2014 and filed an answewn July 3, 2014. Doc. N0 1,2. The case proeeled to

1The parties have consented to my jurisdiction. Dda. 9.
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arbitration. Doc. No. 4. Defendant won the arbitration. Doc. No-1@t 1.

Thestandardyoverning a Ruld2(c) motion is the same dbatunder Rule
12(b)(6).See Spruill v. Gillis, 372 F.3d 218, 223 n. 2 (3d Ck004).Well-pleaded factual
allegationsare accepted as true; sualegationsare construeth the light most
favorable to the nonmoving part§ee DiCarlov. St. Mary Hosp., 530 F.3d 255, 2653
(3d Cir.2008). | mustdisregard any usupported conclusory statemenligat 263.

A plaintiff’s obligation to state a claim for reliefrequires morethan kbek and
conclusions,and aformulaic recitation oftheelements ofacause of acion will not do.”
Bell Atlantic Corp. v. Twombly, 550 U.S. 544555(2007. A complaint ‘doesnot ned
detailed fadualallegations,”but “factualallegatons must be&nough to raise a rigpt to
relief abovethe peaulative levd . . . ontheassumption thatall of theallegatbns in the
complaint aretrue (even if doubtful in fad).” 1d. (citations omited). This “simgdy calls
for enough fadsto raisea resonale expedationthat discowerywill reved evidence of”
the recessary dement. Id. at 556.

TheCourt ofAppeds has madelea that after Ashcroft v. Igbal, 556 U.S. 662
(2009 “condusory or bare-bone'sallegatons will nolongersurviveamotion to
dismiss: threadbare recités of theelements ofa causeof adion, supporéd by mere
condusoary statements,donot sufice’” To prevent dismissal,acomplaint mussd out
‘sufficient factual matte’to show thattheclaim is facialy plausibk.” Fowler v. UPMC
Shadyside, 578 F.3d 203, 2103d Cir. 2009) quoting Igbal, 556U.S. at 678. IrFowler
the Court of Appealsd forth a two @rt-analgisfor reviewing motions to disnissin
light of Twombly and Igbal:

First,thefacdualand legd elements of aclaim should be
separéed. TheDistrict Court mustaccept all of the
complaint’s well- pleadel fads as true, butmaydisregard

2



any legal onclusions. Seamnd, a Distret Court mustthen

determinewhethe thefacts allegd inthecomplaint are

sufficient to show tlat theplaintiff has a“plausibleclaim

for relief.”
Id. at 210-11, quoting Igbal, 556 U.Sat 679. TheCourtexplained that“a complaint
mustdo morethanallegethe phintiff's entitlement to elief. A complaint has to ‘show’
suchan entitlementwith its faas.” 1d. (citing Phillipsv. Cnty. of Allegheny, 515F.3d
224, 284-35 (3d Gr. 2008) ([W]herethewell-pleada fads do not pemit thecourt to
infer morethanthemere possbility of misconduct, the complaint has alleged-butit has
not ‘shown]'—that thepleade is entitled torelief.”) Igbal, 556 U.Sat 679, (quoting
Fed. R. Civ.P. 8(a)2)).

I'l1. Discussion
Under 29 U.S.C. § 207 ("Maximum Hours”) an employeust pay timeand-a-

half for more than 40 hours a week only if the eayele is[1] “engaged in commerce or
in the production of goods for commerce,[B] is employed in an enterprise engaged in
commerce or in the production of goods for commEeite9 U.S.C. § 207(a)(2).
Alternatively,the obligation attachesthe employer is an “enterprisegaged in
commerce or in the production of goods émmmerce]]” 1d. An “enterpriseengaged in
commerce or in the production of goods émmmerce” is defined in 29 U.S.C. §
203(s)(1) as one that hasmployees engaged in commerce or in the produdafon
goods for commercer that has employees handling, selling, or otherwieeking on
goods or materials that have been moved in or pceddor commerce by any persdn
and “whose annual gross volume of sales made or busih@ss is not less than

$500,000 (emphasis supplied). 29 U.S.C. 8 203(s)(1)(AXfi). Secton 216(b) of the

Act provides employees with a damages remedy agaim&mployer who violates



section 207.

That a business is an “employer” under the Act, #naplaintiff is an
“employee,” is not enough to support liability. Temployee either must be “engaged in
commerce,” or in “the production of goods for comnoes” or the employer must be an
“enterpriseengaged in commerce or in the production of goeadsdmmerce[.]”29
U.S.C. §207(a)(1). &ctsshowing these elemenase not alleged in the Complajrsio the
Complaintis insufficient underTwombly, Igbal andFowler. Under the circumstances
it seems appropriate to enter an order dismissimgn® | of the Complaint without
prejudice and permitting Plaintiff to file an amestiComplaint within 14 days.

Defendant has also movéar judgment orPlaintiffs pendent sta claims, based
on the dismissal of the federal clakCount |- that conferred federal jurisdictian the
first place Doc. No. 10 at 5. The exercisesafpplementajurisdiction over state claims
does not depend on the survival and success afexddclaim. BEven if the federal claim
is dismissed, a federal court has power to entégiuent on related state claintnited
Mine Workers of Am. v. Gibbs, 383 U.S. 715, 7229 (1966)2 Wherea federal claim is
dismissed before trigdhe district courshout ordinarily decline to decide the pendent
state claimsunless considerations of judicial economy, convaoé and fairness to the
parties provide an affirmative justification for ihg sa” Borough of W. Mifflin v.
Lancaster, 45 F.3d 780,89 (3d Cir. 995) (citations omitted). Where the federal claims
proceedo trial,thesameconsideration®ormally counsel retention of jurisdiction
“over state claims based on the same nucleus ohbiperfactsunless the district court

can point to some substant@untervailing consideratiohld.

228 U.S.C. 8§ 1367 now controls supplemental jurisdit, having supersededibbs, but
section 1367(c), dealing with pendent state claiooslifiedthe factors identified in
Gibbs. See Borough of W. Mifflin v. Lancaster, 45 F.3d 780, 788 (3d Cir. 1995).
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Given the fact that plaintiff is granted leave to@nd, it would bdothawaste of
timeand unfair to send the case back to state coudefndans behest, especially
where the case was removed to federal court bynaksfat in the first placd.will deny
the defendant’s motion with resgdo Counts Il and 111

I11.  Conclusion

For the reasons stated, | will grant Defendant'diorofor judgment as to Count
I, without prejudice, and grant Plaintiff leaveftie an amewled complaint within 14
days. | will deny Defendant’s motion for judgmerstt® Counts Il and IlI, the pendent
state claims.

/sl Richard A. Lloret

RICHARD A. LLORET
U.S. MAGISTRATE JUDGE




