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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEREK LEAP, :
Plaintiff, : CIVIL ACTION
V.
TAKASHI YOSHIDA et al. , : No. 14-3650
Defendants. :
MEMORANDUM
PRATTER, J. FEBRUARY 12,2015

Derek Leap is a former employee at Hikaru Center City and Hikaru Manaymk, t
restaurantsn Philadelphiavhere he was a servélr.B. Yoshida Inc. and TNM Corporation (both
of which are controlled by Takashi Yoshigag the corporate owners of the Hikaru restaurants.
In this lawsuit Mr. Leap alleges thd¥r. Yoshida, T.B. Yoshida Inc., and TNM Corporati@)
illegally required tip employees to share their tips with-serveremployees, (b) improperly
took a tip credit against the minimum wage of tipped employees, and (c) dedutexdessive
portion” of the gratuities that customers left on credit cards for Mr. Ledmther servers. Mr.
Leap alleges that these actions violdtesl Fair Labor Standards ACELSA”), 29 U.S.C.

88 206, 216(b)the Pennsylvania Minimum Wage Adt3 Pa. Stat. 8§ 333.1@1 seq, the
Pennsylvania Wage Payment and Collection Law, 43 Pa. Cons. Stat. §&t2&fgland the
Philadelphia Gratuity Protection Ordinance, Phila. Code 8§ 9Mf4 eap alsclaimsthatthe
Defendants’ retention of Plaintiffs’ gratuities constituted conversion andtwerjushment.

Defendants deny all of the allegations and maintain that their compensaittings
were lawful. In particular, Defendants claim that all participants in the tip pael‘frent
facing’ who directly earned tips by waiting on customers padicipatng in customer service.

Defendants also claim that they acted in good faith at all times.
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Mr. Leap filed a Motion for Class Action Certification of tBeate Law Claims (Docket
No. 19) and a Motion for Conditional Certification of Collective Action unde8®)lof the Fair
Labor Standards Act (Docket No. 17). Before Defendants responded to the Motigrestitse
reached a settlemettitat resolvedoth the class action and collective action claifiie parties
now seeka)the Court’s preliminary approvaf the settlementinder Federal Rule of Civil
Procedure 23(b) the Court’s preliminary certification of ti&dass for purposes of settling the
state law claims, and (c) the Court’'snddional certification of the Collectivir purposes of
settling the FISA claim

Upon consideration of Mr. Leap’s Motion for Preliminary Approval of Class and
Collective Action Settlemer{Docket No. 22)andafter hearing on December 5, 2014 and
February 52015, tle Court will preliminarily certify theClass,will condtionally certify the

Collective, andwill preliminarily approvehe Settlement Agreemestubject to a final fairness

hearing.
BACKGROUND
A. Terms of the Settlement

The Settlement Agreement defines “Class/Collective Members” as “all emplahees
worked at Hikaru Center City and Hikaru Manayunk from June 14, 2011 until October 5, 2014.”
SeelointStip. of Settlement and Release &t.§.Under the Settlement Agreement, every
member of the putativel&ss isalso a member of the putativel@ctiveand vice versarhe
Settlement Agreement provides that Defendants shall pay a maximum settlemertt@@moun

$225,000 (the “Settlement Paymentd). at 3.1 The Settlement Payment includes attorneys’



fees and costsa service claim tér. Leap? anda pament to a claims administratdd. at
113.2-3.4.The remainder of the Settlement Payment (the “Net Settlement Fund”) \pgiithas
FLSA damage$on a percentage basisClass/Collective Members who join the litigation by
“opting in” (“Opt-In Plaintiffs”). Id. at §3.5.Specifically, each Opin Plaintiff's share of the Net
Settlement Fundiill be determinedy multiplying the Net Settlement Fund by the quotient of
the number of hourthe Optin Plaintiff worked as a server at Hika@ienter City and/or Hikaru
Manayunk between June 14, 2011 and October 5, 2014, and 26,353 hours (the total number of
hours that all servers worked at those restaurants during the relevapetiow.ld.
Class/Collective Members who fail to opt in to thesuit will not receive any money from the
Net Settlement Fund. Any money that remdrsn the Net Settlement Fund afigsyments are
madeto the Optin Plaintiffswill be returned to the Defendantd. at 13.5(1).

In return for their share of the N8ettlement Fundhe Opt-In Plaintiffs will release all
claims under the FLSA, the Pennsylvania Minimum Wage Act, the PennsylvaniaR&agent
and Collection Law, and the Philadelphia Gratuity Protection Ordinance, asvadlctaims of
common law conversion and unjust enrichméhtat 13.7.But because the resolution of class
actions are binding on class members unless they “opt out,” and the resoluttieciive
actions arenot binding on collective members unless they “opt g&& Kneppev. Rite Aid
Corp, 675 F.3d 249 (3d Cir. 201,2Flass/Collective Members will releagdéferentsets of

claimsdepending on whether they opt in to the litigation, opt out of the litigation, or do nothing

! Class counsel will apply for attorneys’ fees totaling one third of the Setiteffund in a
formal motion for approval of fees at a later date.

2 Mr. Leap will apply for an additional payment of $5,000 in recognition of the service he
rendered on behalf of the Class/Collective.

% Under the circumstances presentethia case,lte Settlement Agreement’s attribution of
damages to the FLSA claim rather than the class action claims will not prevent any
Class/Collective Member from receivihgs or hershareof the Net Settlement Fun8ee infra
Part IlLA.



plaintiffs who opt in will release their state land FLSA claims, plaintiffs who opt out will
preserve both their state law and FLSA claims, and plaintiffs who do nothing egéipe their
FLSA claims but release their state law claiims.

B. Procedural Background

After Mr. Leap filedhis Motion for Preliminary Approval of Class and Collective Action
Settlement (Docket No. 22), the Court held a Preliminary Approval Hearing on becém
2014. At the hearing, the Court identified sevewaitsof the Settlement Agreement and the
Proposed Notice of Settihent—primarily involving the Settlement Agreement’s effect on
plaintiffs who neither opt in nor opt out of the litigatiotkatwere in need of clarification. After
the parties revised their original Settlement Agreement and Proposed Notetderh8&ntto
address the Court’s concerns, the Court held a Second Preliminary Approval léearing

February 4, 2015.

. LEGAL STANDARDS

A. Preliminary Approval and Class Certification Standards

Becausat resolves the rights ofbsent parties, a settlement ofass action is not
effective until approved by a cowatter “notice in a reasonable manner to all class members who
would be bound by the proposal,” Fed. R. Civ. P. 23(p3€9, e.g.In re Pet Food Prods. Liab.
Litig., 629 F.3d 333, 349-50 (3d Cir. 2010), and “only after a hearing and on findingishat

fair, reasonable, and adequate,” Fed. R. Ci23fe)(2)’ If the reviewing court has not yet

* Despite the procedurabmplexities of maintaining both a class and collective action in the
same litigation, the Third Circuit Court of Appeals has held that opt-out damaggscteons
and opt-in FLSA collective actions are not “inherently incompatil8eé Kneppe675 F.3cdat
249.

® Federal Rule of Civil Procedure 23(e) provides, in full:



certified the class, it alstmust determine by order” whether to do kb.23(c)(1) If the court
concludes that the class should be preliminarily certified for purposes of the seit]énmust
direct thatmembers of the potential class be gitle@ opportunity to request to be excluded, so
that, for example, they may be able to pursue clamfigidually without being bound by the
proposed settlemeagreementSeeid. 23(b)(2)(B)(vi), (e)(4).

The overallapprovalprocess foproposed class action settlement agreements generally
proceeds in two steps. First, the court holds a preliminaryeagalpnearingn order to (a
determine whether argbvious problemsxist (b) if necessary, determine whether the proposed
class should be certified for settlement purposes; grel/&uate the parties’ proposed plan for
notifying class members tifie sétlement and their right to opt out or make claims against the
settlement amounSecondthecourt holds a final approval hearirag,which class members,
having received notice of the proposed settlement,vomg anyobjectionsSee generally, e.g.

In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Li6§.F.3d 768, 777-78 (3d

(e) Settlement, Voluntary Dismissal, or CompromiseTlhe claims, issues, or
defenses of a certified class may be settled, voluntarily dismissed, or
compromised only with the court’s approval. The following procedures apply to a
proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class
members who would be bound by the proposal.

(2) If the proposal would bind class members, the court may approve it
only after a hearing and on finding that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any
agreement made in connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the
court may refuse to approve a settlement unless it affords a new opportunity to
request exclusion to individual class members who had an earlier opportunity
to request exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court
approval under this subdivision (e); the objection may be withdrawn only with
the court’s approval.

Fed. R. Civ. P. 23(e).



Cir. 1995) Gates v. Rohm & Haas C®48 F.R.D. 434, 438-39 (E.D. Pa. 20Bavid F. Herr,
Annotated Manual for Complex Litigati&21.632 (West, 4th ed. 2013).

The preliminary approval determination requires the Court to consider whethdre'(1) t
negotiations occurred at arm’s length; (2) there was sufficient discd@@myre proponents of
the settlement are experienced in similar litigation; and (4) only a small fractiom dbts
objected.”In re Linerboard Antitrust Litig.292 F. Supp. 2d 631, 638 (E.D. Pa. 2003) (citing
General Motors.55 F.3d at 785-8§6see alsdn re Cendant Corp. Litig.264 F.3d 201, 233 n.
18 (3d Cir. 2001). If, after consideration of those factors, a court concludes thatlémese
should be preliminarily approved, “an initial presumption of fairness” is estatlishes

Linerboard 292 F.Supp.2d at 638 (citit@en. Motors Corp.55 F.3d at 785).

® As the Third Circuit Court of Appeals has &iped:

Usually, the request for a settlement class is presented to the court by both
plaintiff(s) and defendant(s); having provisionally settled the case befeking
certification, the parties move for simultaneous class certification and settleme
approval. Because this process is removed from the normal, adversariabtitigat
mode, the class is certified for settlement purposes only, not for litigation.
Sometimes, as here, the parties reach a settlement while the case is in litigation
posture, only then moving the court, with the defendants’ stipulation as to the
class’s compliance with the Rule 23 requisites, for class certification and
settlement approval. In any event, the court disseminates notice of the proposed
settlement and fairness hearighe same time it notifies class members of the
pendency of class action determination. Only when the settlement is about to be
finally approved does the court formally certify the class, thus binding the
interests of its members by the settlement.

Gen.Motors Corp, 55 F.3d at 776-78 (footnote omitted).
’In assessing fairness a later point durinlitigation, a court will ultimately consider:

(1) the complexity, expense and likely duration of the litigation; (2) the reaction
of the class to the settlement; (3) the stage of the proceedings and the @amount o
discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining the class action throligh tria
(7) the ability of the defendants to withstand a greater judgment; (8) treaang
reasonableness of the settlement fund in light of the best possible recovérg; (9)



Because no class settlemean exist without alass,if the reviewing court has not yet
certified a class, it mustetermine whether theoposed settlementass should be certifiddr
purposes of settlememtimchem v. Windspb21 U.S. 591, 620 (1997@nd the final certificdon
decisionis left for the final fairness hearitfjThe class must beétirrently and readily
ascertainable based on objective criteaad a trial court must undertake a rigorous analysis of
the evidence to determine if the standard is'h@drrerav. Bayer Corp.727 F.3d 300, 306 (3d
Cir. 2013) (quotingViarcus v. BMW of N. Am., LL.&87 F.3d 583, 593 (3d Cir. 201Z)he
proposed class settlement must also satisfy the requirementseoc&lHedle of Civil Procedure
23,Amchem521 U.Sat 620, whichrequiresthe proponents aflass certificatiorto demonstrate
thatall of the requirements of Rule 23(a) are m#tat is, that(1) the class is so numerous that
joinder of all members is impracticable; (2) there are questions of law or fantaoto tle
class; (3) the claims or defenses of the representative parties are typical of teeckdaienses
of the class; and (4) the representative parties will fairly and adequately pinetetderests of
theclass, Fed. R. Civ. P. 23(a). Additionally, “the proposed class must satisfy at least dvae of t
three reuirements listed in Rule 23(bWakMart Stores, Inc. v. Duked31 S. Ct. 2541, 2548
(2011). One option, under Rule 23(b)@)pwsa class actioto be maintained if “the court

finds that the questions of law or fact common to class members predominate ogeestions

range of reamableness of the settlement fund to a possible recovery in light of all
the attendant risks of litigation.

In re Prudential Ins. Co. Am. Sales Practice Lititd8 F.3d 283, 317 (3d Cir. 1998) (ellipses
omitted) (quotingsirsh v. Jepsonb21 F.2d 153, 156 (3d Cir. 1975)).

8 At the preliminary approval stage, the Court may conditionally certify the fas
purposes of providing notice. Hesypra 8 21.632 (“The judge should make a preliminary
determination that the proposed class satisfies the argetiout in Rule 23(a) and at least one of
the subsections of Rule 23(b).”). “By specifying certification for segl@npurposes only, . . .
the court preserves the defendant’s ability to contest certification sheuteétttement fall
apart.”Gen. Motwos Corp, 55 F.3d at 786.



affecting only individual members, and that a class action is superior to otHabkvmethods
for fairly and efficiently adjudidéng the controversy.” Fed R. Civ. P. 23(b)(3).

B. Standard for Conditional Certification of Collective Action

A collective actiorunder the FLSAmay be maintained... by any one or more
employees for and in behalf of themselves and other employees simtiaatedi’29 U.S.C.
§ 216(b).If employeeshooseo bring a FLSA collective action in federal court, members of the
collectivemay only pin the litigation if they‘opt in” by affirmatively indicating their consent to
be part of the collectivéNo employee shall be a party plaintiff to any such action unless he
gives consent in writing to become such a party and such consent is filed in the educhi
such action is broughid.

To certifya plaintiff's case as a collective action under FL.S&plaintiff must produce
some evidence, ‘beyond pure speculation,’ of a factual nexus between the manner ihavhich t
employer’s alleged policy affected her and the manner in which it affectetentipboyees.”
Symczyk v. Genesis HealthCare Cp6®6 F.3d 189, 193 (3d Cir. 20118y’d on other
grounds Genesis HealthCare Corp. v. Sym¢A&3 S. Ct. 1523 (2013). Our Court of Appeals
has cited approvingly to the Second Circuit’s formulation of the steps in a FLSAloa$est
step consists of “deteinfing] whether'similarly situated’ plaintiffs do in fact exist,” and during
the second step, the court determines “whether the plaintiffs who have opted in ere in fa
‘similarly situated’ to the named plaintiffsZavala v. Wal Mart Stores In&691 F.3d 527, 536 &
n.4 (3d Cir. 2012) (quotinilyersv. Hertz Ca. 624 F.3d 537, 555 (2d Cir. 2010)). Thus, at the
condifonal certification stage, theart conducts a preliminary inquiry into whether the
plaintiff’'s proposed members were collectively “the victims of a singbesdam, policy, or plan

...." Ruehl v. Viacom, Inc500 F.3d 375, 388 (3d Cir. 2007).



[I. DISCUSSION

Here, the Court concludes, the circumstances demonstrate thattteen8&nt is fair to
the Class/Collective Memberthat it shouldbe preliminarily approved for settlement purposes,
andthat the Class and the Collective shoedadhbe conditionally certified

A. Preliminary Approval of Class Action Settlement

The Court finds that the proposed settlement has no obvious deficiencies. No
Class/Collective Members have objected to the settlerardthe settlemens the product of
extensive negotiations that occurred over several weeks and repattadity's lengthSeePl.’s
Mot. at 4.1t also appears th#tere was sufficient discevy to allow counsel to assess the merits
and risks of the case before agreeing to sé&#élaintiff's Motion explains:

Based upon the volume of information supplied by the Defendants, and the Plaintiffs’

evaluation of the information supplied to date, this $225,000 settlement pool represents

over 90% of the best case scenario total for FLSA/wage claims (i.e. threefyears o

hours—26,353 hours—multiplied by $4.42 per hour multiplied by 2 for liquidated

damages) and credit card tip discount claims (approximately $11,000).” (Pl.’etMot

26). Plaintiffs’ counsel carefully evaluated the merits of the case anceddbiat it is a

worthwhile settlement, especially since the Hikaru Manayunk restauranpised eind

there are concerns about a potential bartksup
Id. at 27. Because the greatpessible recovery appears to be about $250,000, the settlement
amount of $225,000+eflectinga 10% discount for risk and the avoiding the cost of litigation—
is well within therange of reasonableness.

Neither the proposed service award nor the requested attorneys’ fees present obvious
deficiencies in the settlemerithe settlement provides for only a modest service award for Mr.
Leap ($5,000 out of $225,000) because, as the Motion explains, Mr. Leapitweasto having
the case go forwar@eed. at 2526 (explaining that Mr. Leap convinced the attorneys to take

the case and helped them gather useful evijeGoeen that “t is surely proper to provide

reasonable incentives to individual plaintiff&ose willingness to participate as lead plaintiffs



allows class actions to proceed and so confer benefits to bidasiees of plaintiffs,Rosenau

v. Unifund Corp,.646 F. Supp. 2d 743, 755 (E.D. Pa. 2009), the modest additional incentive
award of $5,00 is reasonabl@Similarly, the settlement provides for attorneys’ fees not to
exceed onghird of the settlement fuhand reimbursement of expenses. Fee awards in common
fund cases generally range from 19% to 45% of the faed.Bredbenner v. Liberty Travel, Inc.
Civ. A. Nos. 09-905, 09-1248, 09-4587, 2011 WL 1344745, at *21 (D.N.J. Apr. 8, 2011).
Consequently, the Court preliminarily finds Class counsel’s request doneyt’ fees to be
reasonable.

The Court also notes that the attribution of damagdéise FLSA claim rather than the
class action claims does not present an obvious deficiency at this stagétofairen. In some
cases, raintaining a class action and a collective action in a single lawsuit has thegbdten
prejudice a subset plaintiffs. For example, the FLSA has a tyear statute of limitations that
is only tolled when the collective member opts in to the litigatiom the statute of limitations
for class action claims is tolled upon fileng of the putative class actioGeeSymczyk656 F.3d
at 200. Thus, whedamages are attributeddad-LSA claim rather than a class action claim

plaintiffs’ remedies may be limited depending on when they opted in to the ditig8ti

® The Court recognizes that some courts have required a named plaintiff, “totleel émin
incentive award,” to show, in addition, “(1) the risks that the named plaintiff undertook in
commencing class action; (2) any additidmardens assumed by named plaintiffs but not
unnamed class members; and (3) the benefits generated to class membersdmd)
plaintiff's efforts.” Fry v. Hayt, Hayt & Landaul198 F.R.D. 461, 473 (E.D. Pa. 2000). Here, the
Court will not require Mr. Leap to make any additional showing. Mr. Leap (1) présytoak
little risk in prosecuting this action; his counsel are now receiving, and had epectation of
receiving, if he prevailed, attorneys’ fees paid for by Defendants. B leertainly asumed
the additional burden of prosecuting the litigation, and (3) the Class menibbeesaive
benefits (in the form of damages) commensurate with the number of hours ttkey \abthe
Hikaru restaurants.

19 For exampleif John Doe worked for Defende from dine 14, 2011 to October 4, 2012,
and opts into this lawsuit on February 1, 2015, he is eligyble to recover FLSA damages

10



However, the Settlement Agreement treats all Cladlg€@ive Members the same regardless of
when they opt in to the litigatio®eeJoint Stip. of Settlement & Release 8&.%.Because a
Class/Collective Member will be unable to recover their share of the NtnSeit Fund due to
the attribution of danges to the FLSA claifrsuch attribution preseniittle risk of prejudice.
Similarly, attributing damages to the FLSA claim also means that Class/Collective
Members must affirmatively opt in to the litigation in order to receive a settlement payme
whereasattributing damages to the class action claims nmatibtv settlement payments e
distributed to all Class/Collective Members without a claims proéesa.resultfhere is a risk
that thoseClass/Collective Members wheeither opt in nor opt out mayaive their class action
claimsandreceive no settlement payment. NeverthelggsCourt does not believe that this
possibility presents an obvious deficiendytlais stage of the litigatiorkirst, Plaintiffs
represented to the Couhiatevidence gathered durimigscovery makethe FLSAclaim much
stronger than the class @t clains, so it may be appropriate to attribute the Settlement Payment
to FLSA damagesSecond, because the Settlement Agreement treats meohitleesputative
Class and the putativeolective identically, attributing damages to the FLSA claim will not
prevent any Class/Collective Member who opts into the lawsuit from receiviagnaept. In
other words, no Class/Collective Member will be unable to redesver her share of the Net
Settlement Fund because the damages are attributed to the FLSA claima Tigidpercentage
of Class/Collective Membersay yetopt in to the litigation, thus obviatirtbis particular
concernFor these reasongnder the circumstances of this cabe, Court finds that there is no

obvious deficiency at this stage of the litigation. Nevertheless, the @itidikely consider this

accruing after February 1, 2013. Becatlsefacts show thddoe has no such damages, he would
be ineligible torecoverunder the FLSA.

11



aspect of the settlememtore closely at the final fairness hearimigen more certainty about the
actual exercise of opins by the Class/Collective Members will be known

Finally, the Court observes that “the proponents of the settleméméitis, Class
counsel—are experienced in similar litigaticnGen. Motors Corp.55 F.3dat 785.Mr.
Goldman and Ms. Ballarés desédbed in further detail below, are experienced in prosecuting
class actions. Their recommendation accords with this Court’s judgmentdigetttement
Agreement is presumptively fair.

For the foregoing reasons, the Court finds that the Settlement Amount is witham¢fge
of reasonableness and that theefgbrovided as to the Class, Mr. Leap, and Class counsel, is
presumptively fair for purposes of preliminary approval.

B. Preliminary Certification of the Class for Settlement Purposes

At the prelimirary approval stage, if the court has not already certified the prospective
settlement class, it must “determitimat the requirements for class certification under Rule 23(a)
and (b) are met.Sullivan v. DBInvs, Inc,, 667 F.3d 273, 319 (3d Cir. 2011) (en banc) (quoting
Pet Food Prods.629 F.3d at 341 (3d Cir. 2010)). The plaintiffs must satisfy all four Rule 23(a)
factors—numerosity, commonality, typicality, and adequacy of representation; addiichiaé
proposed class must satisfy at least drite@three requirements listed in Rule 23(lDukes

131 S. Ct. at 2548

1 An additional requirement for class certification not mentioned in Rule 23 is
ascertainability of the classee generally, e.gCarrera, 727 F.3d 300; “[tjhe method of
determining whether someone is in the class must be ‘administratively feastlat’ 307
(quotingMarcus 682 F.3d at 594)). These requirements are clearly met here, because the
Defendants have employment records idginty all of the Class/Collective Members.

12



1. Rule 23(a) Factors

The proposed Settlement Agreement easily meets Rule 23(a)’s requirements of
numerosity, commonality, typicality, and adequacy of representation. i, rhinimum
number of plaintiffs is required to maintain a suit as a class action, but geifaralyamed
plaintiff demonstrates that the potential number of plaintiffs exceeds 40,ghpréing of Rule
23(a) has been metStewart v. Abrahan275 F.3d 220, 226-27 (3d Cir. 2001). Here, payroll
records show that there are-85 putative Class members. Becaube ‘tlass is so numerous
that joinder of all members is impracticableed. R. Civ. P. 23(a)(1), Rule 23(a)’s first prong is
satisfied.

Second, the named plaintiff(s) must show that they “shialiesast one question of fact or
law with the grievances of the prospective claBadriguez v. Nat'City Bank 726 F.3d 372,
382 (3d Cir. 2013) (quotinBaby Neal v. Casey3 F.3d 48, 56 (3d Cir. 1994 he purpose of
the commonality requirement is to test “whether the named plaintiff's claim amnthdseclaims
are so interrelated that the interests of the class members will be fairly andtatiegrotected
in their absence.Gen. Tel. Co. of SW v. Falco#b67 U.S. 147, 157 n.13 (198Bere, the class
members have several questions of fact in common because all servers allegeddquired to
(a) participate in a tip pool over which they had no control, (b) share their tips witbyeegpl
who did not render services directly to customers, (c) share their tips with the ana¢d)
give 5% of their cedit card tips tananagemenSeegenerallyDeclaration of Derek Leap
(Docket No. 22-4)Declaration of JuliaGuerra(Docket No. 225). In addition,the class
members have common questions of law, namely whether Defendants’ policies—thts safbje
the common questions of fact4elated the relevant statutéhe Court finds that this case, like

many other cases involving wage claims, presents perhaps “the most perfeohgudesclass

13



treatment.’Iglesias-Mendoza v. La Belle Farm, In239 F.R.D. 363, 373 (S.D.N.Y. 200As a
result, Rule 23(a)(2)’s commonality requirement is satisfied.

Third, Rule 23(a)(3) requires that the claims or defensédseakepresentative parties be
typical of the claims or defenses of the class. “[Clases challenging the sameubiotangiuct
which affects both the named plaintiffs and the putative class usually shégfypicality
requirement irrespective of the varying fact pattemdeulying the individual claims Baby
Neal 43 F.3d at 58 (citation omitted). Here, Rule 23(a)(3)’s typicality requirermaatisfied
because Mr. Leap’s claims are virtually identical in all respects to thoke oftter class
membes, as they albllegedlyparticipated in the same improper tip pools at Defendants’
restaurants.

Fourth and finally, Mr. Leap and Class counseil“fairly and adequately protect the
interests of the classFed. R. Civ. P. 23(a)(4). The adequacy inquiry “serves to uncover
conflicts of interest between named parties and the class they seek to répBesdn,
Maximus, InG.457 F.3d 291296 (3d Cir. 2006) (quotindmchem521 U.S. at 625and
“assures that the named plaintiftdaims are not antagistic to the class and that the attorneys
for the class representatives are experienced and qualified to prosecute th@clbehalf of
the entire class,it. (quotingBaby Neal43 F.3d at 55)T'he Court must be satisfied that (a)
plaintiffs’ attorneys are qualified, experienced, and generally able to conduct the litigation; and
(b) the interests of the named representatives are not antagonistic tof thibse olass
membersSee In re Warfarin Sodium Antitrust Liti@91 F.3d 516, 532 (3d Cir. 2004). Here,
Mr. Leap appears to have no interests antagonistic to the interests of theckssemembers

(except for the service claim, which is rawt adverse interest or otherwise a problese, supra

14



In addition, as discussed below, in the section on the appointment of class counsel, Mr. Goldman
and Ms. Ballard have appropriggperience with class action litigation.
2. Rule 23(b)’'s Requirements
The parties have elected to proceed under Rule 23(b), which requires the court to
find[] that the questions of law or fact common to class members predominate
over any questions affecting only individual members, and that a class action is

superior to other available methods for fairly and efficiently adjudicatiag t
controversy. The matters pertinent to these findings include:

(A) the class membeérmnterests in individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 2B)(3). See also generall@omcast Corp. v. Behrenti33 S. Ct. 1426 (2@).
The “focus of the predominance inquiry is on whether the defendant’s conduct was casnmon a
to all of the class members, and whether all of the class members were harmeed by th
defendant’s conductlh re Ins. Brokerage Antitrust Litig579 F.3d 240, 266 (3d Cir. 2009).
Each element of plaintiffs’ claims need not be susceptible to common proof in ordisfio sa
the predominance requirement of Rule 23(b)8&e Amgen, Inc. v. Conn. Ret. Plans and Trust
Funds 133 S. Ct. 1184, 1197 (2013).

Although “Rule 23(b)(3)’s predominance criterion is even more demanding than Rule

23(a),”Comcast133 S. Ct. at 1432, it is easily met h&rés the Motion explains, and the

12|n fact, as the Supreme Court recently explained, Rule 23(b)(3)’s four mtache
considerations are designed as “procedural safeguards” “for situationgimackdssaction
treatment is not [so] clearly calléar,” id. (internal quotation marks omitted); they constitute a
“nonexhaustive list of factors pertinent to a court’s ‘close look’ at the predoneirzanat
superiority criteria” in order to ensure that “[cJommon questions . . . ‘predonorateany
guestions affecting only individual members’; and class resolution [is] ‘sugerother
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Court agreesHikaru managemerfallegedly]had an unlawful system, and all servers were
subjected to it. The class’ interests are aligned and unified, and common questiamnsipate.”
(Pl’s Mot. at 16).

The Court also finds that a class action is a superior mechanism. First, llandée
class members have limited financial resourogsdsecute individual actions, so there appears
to be little interest in bringing separate actidi@iven the relatively small amount recoverable
by each potential litigant, it is unlikely that, absent the class action mechanisoneany
individual would pursue his claim, or even be able to retain an attorney willing to being t
action.”Lake v. First Nationwide Bank56 F.R.D. 615, 626 (E.D. Pa. 1994). Second, the Court
is unaware of any other lawsuits that have been filed against Defendants veidimige
allegations. Third, the allegedly wrongful conduct occurred in Philadelphia, so thisi€aurt
desirable forum for the litigation. Finally, there are no foreseeable diiisun managing a
class action in this case.

3. Appointment of Class Counsk

Under Rule 23, “a court that certifies a class must appoint class counsel . . . [ugto] m
fairly and adequately represent the interests of the class.” Fed. R. Civ. PLZA{g)B8). The
Motion describes how Mr. Goldman and Ms. Ballard hawealthof experience with both
employment cases and class acti@eeMot. at 17-18 (listing cases handled by Mr. Goldman
and Ms. Ballard). As a resulhe Court will appoint them Class counsel in this matter.

B. Conditional Certification of a FLSA “Opt-In” C ollective Action

At this stage of the collective action, the Court must determine whether “similarly

situated” plaintiffs actually exisGee Zavala691 F.3d at 536 & n.4. The question of whether the

available methods for the fair and efficient adjudication of the controvesyithem521 U.S.
at 615 (quoting Fed. R. Civ. P. 23(b)).
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plaintiffs who have opted in ane fact“similarly situated” to Mr. Leap will be addressed at the
final fairness hearindut for now, “a showing that opt+ plaintiffs bring the same claims and
seek the same form of relief has been considered sufficient for conditionfadatesh.” Adami

v. Cardo Windowdnc., 299 F.R.D. 68, 79 (D.N.J. 2014).

Mr. Leap has made the requisite showing that a single decision, policy, or plad caus
injuries to the Class/Collective Members and that similarly situated plaintiffs €hest.
Class/Collective Membetral worked for Defendants as tipped employees at Hikarue€ €ty
and/or Hikaru Manayunk. Mr. Leaglleges that they were paid less than the required minimum
wage because Defendants illegally clairttegltip credit while retaining and/or misappropriating
the Collective Plaintiffs’ tipsSeeShahriar v. Smith & Wollensky Restaurant Grp.,,1669 F.3d
234, 240 (2d Cir. 2011) (“Under the FLSA an employer may not avalil itself of the tip ¢nédit i
requires tipped employees to share their tips with employees who do not “customdrily a
regularly receive tips.”). More specifically, Mr. Leap alleges #tlanembers of the Collective
were required to participate in a tip pool, and those tips were shéretipaneligible
employees including the owner, the kitchen chefs, and the sushi$befard v. Lehigh Valley
Restaurant Grp., IncNo. 14-227, 2014 WL 3385128, at *4 (M.D. Pa. July 9, 2014) (noting that
chefs who do not provide direct customer ggnare generally not eligible to participate in the
tip pool). In support of his allegations, Mr. Leap relies on (a) his own declaration, (b) the
declaration oflulianGuerra another server at Defendants’ restaurgedsa picture of the tip out
instruction sheet, and (d) Mr. Leap’s diagram of the tip out sBeeDocket Nos. 17-4, 17-5,
17-6, & 17-7. As only a “modest factual showing” is required before the Court may
conditionally certify a collective actiosge Symczyk56 F.3d at 193, the evidence to which Mr.

Leap cites is sufficient for th@ourt to conditionally certify the collective action in this case.
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C. Plan for Notice and Fairness Hearing
Under Federal Rule 23(c)(2)(B),

[f] or any class certified under Rule 23(b)(3), the court musttdwestass

members the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.
The notice must clearly and concisely state in plain, easily understood language:

(i) the nature of the action;
(ii) the definition of the class certified;
(ii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through an attorney if the
member so desires;

(v) thatthe court will exclude from the class any member who requests
exclusion;

(vi) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on members under Rule 23(c)(3).

Fed. R. Civ. P. 28)(2)(B). Further, where, dgere, the parties have proposed settlement but the
class has not already been certified, the notice must “affordfjvaopportunity to request
exclusion to individual class members who had an earlier opportunity to requastaxbut

did not do sd.1d. 23(e)(4).

Similarly, “[u]pon conditional certification of a FLSA collective actiorgaurt has
discretion to provide couftcilitated notice to potentially eligible members of the collective
action.” Pearsall-Dineen v. Freedom Mortg. Cor@7 F. Supp. 3d 567, 573 (D.N.J. 2014). Such
notices ensures that employees receive “accurate and timely notice concexagdbncy of
the collective action, so that they can make informed decisions about whetheictpgtaftand
“serves the legitimate goal afoiding a multiplicity of duplicative suits and setting cut off dates
to expedite the disposition of the actioRléffmannLa Roche Inc. v. Sperling93 U.S. 165, 170

(1989).
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Plaintiffs have retained the Garden Q@youp (“Garden City”jasthe claims
administrator in connection with this litigation. Garden Gayl disseminate the Notice to all
Collective/ClassMembers via first class mail to their last known addresses, as maintained by
Defendants? SeeJoint Stip. of Settlement and Release &3{(E).For any Notice returned as
undeliverable, Garden City will attempt a skip trace using the computeradatahvailable and
the information provided by Defendants. Individuals who are located will be seddiiorzal
copy of the Notice. “Generally speaking, where there is a relatively small nufisaties in
the class, delivering notice via first classiinm@athe last known address in defendant’s records
... [i1s] the most efficient and effective means for reaching individual menobéne class.”
American Sales Co., Inc. v. SmithKline Beecham Caia F.R.D. 127, 137 (E.D. Pa. 2010)
(internal quotation marks and citatiomsiitted).In this caseas the putative class'‘igselatively
small; first class mailing of the notices comports with due pescand Federal Rule of Civil
Procedure 23(c)(2) as “the best notice practicable under the circumstances.” Ced FR.
23(c)(2).See generally, e.gzisen v. Carlisle & Jacqueliml1l7 U.S. 156, 174-75 (1974)
Mullane v. Cent. Hanover Bank & Trust C839 U.S. 306, 318-19 (1950)foreover, because
the Court is satisfied that tiNotice ofSettlement of Class and Collective Action Lawsuit and
Fairness Hearingdequately summarizes the information requicegippear in the Notioender
Federal Rule 23(€2)(B), the Court will approve the Notice, along with the Opt-In and Quut-

Forms (Docket No. 30, pp. 17-26

13 “Because the settlement will e been preliminarily approved by way of this
Memorandum and Order, notice of the certification and the proposed settlement can be
combined."Gates 248 F.R.D. at 445.
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V. CONCLUSION
For the foregoing reasons, the Court will preliminarily approeepdrties’ Settlement

Agreement, preliminarilgertify theClass for settlement purposes, and conditionally certify the

Collective An Order with relevant dates follows.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K. PRATTER
United States District Judge
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