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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JOHN CICHONKE,

CIVIL ACTION
Plaintiff,
V.
NO. 144243
BRISTOL TOWNSHIP, et al.,
Defendants
MEMORANDUM
BUCKWALTER, S. J. Decembei4, 2015

Currently pending before the Court is the Motion by Defendants Bristol Topynshi
William McCauley, and Scott Swichar (collectively, “Defendantst)Summary Judgment as to
all federal andtate law claims asserted Biaintiff John Cichonke (“Plaintiff’). For the
following reasons, the Motion is granted in part and denied in part.
l. FACTUAL BACKGROUND *
Plaintiff John Cichonke (“Plaintiff’) was employed by Defendant BriStmvnshipin its
Sewer Treatment Plant operations from DeceritBed 988until his retirement odune 18,
2013. (Defs.” Mem. Supp. Mot. Summ. J. 2; Ex. 1, Deposition of John Cichonke, Feb. 26, 2015

(“Plaintiff Dep.”) 10:5-9, 77:21-23 At the time Plaintiff retired, hevas a fulitime station lift

! The statement of facts is compiled from a review of the parties’ statementssof fact
briefs, and the evidence submitted in conjunction with those bfiefshe extent the parties
allege a fact that is unsupported by evidence, the Court does not include it in Himnegft
facts. Where the parties have specifically cited athditached to their briefs, the Court has
reviewed and considered those cited materi@eeFed. R. Civ. P. 56(c)(3) (“The court need
consider only the cited materials, but it may consider other materials irctrd.rg
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mechanic for Sewer Plant OperationBefs.” Mem. Supp. Mot. Summ. J. 2-Plaintiff Dep.
10:17-19)

Defendant William McCauley (“McCauley”) has been employed by DefendanbBrist
Township as Township Manager sinkanuary2012. (Defs.” Mem. Supp. Mot. Summ. J. 3;
Deposition of William McCauleyApr. 7, 2015*McCauley Dep.”)15:4—-6) At the time
Plaintiff retired, his supervisor w&efendanScottSwichar (“Swichar”). Defs.” Mem. Supp.
Mot. Summ. J. 3; Plaintiff Dep. 56:4—6.) According to McCaufyjchar was not pleased with
Plaintiff's job performance because Plaintdidn’t work too hard or accomplish too much in
terms of job duties and pump station inspections.” (Defs.” Mem. Supp. Mot. Summ. J. 3
McCauley Depl131:11-13.)Defendants were not satisfied with Plaintiff's job performance with
respect to pump station maintenance and collection at a time when Defendants weere und
pressure to comply with a United States Environmental Protection Agenci’(*Eéhsen
decree. Defs.” Mem. Supp. Mot. Summ. J, BicCauley Cep. 128:13-24132:14-23.) The
EPA, along with the Pennsylvania Department of Environmental Protection () izl
written a “scathing inspection report” which criticized the conditions of theaah systems,
themaintenance of which fell under Plaintiff's responsibilitieBefs.” Mem. Supp. Mot. Summ.
J. 3; McCauley Dep. 128:13-24.)

In his deposition testimony, Plaintiff acknowledged that he and Swichar did not have a
good working relationship from the start. (Defs.” Mem. Supp. Mot. SummPRlaiitiff Dep.
56:15-21.)Many of their disagreements were related to Plaintiff's role as the Unign Sho
Steward. Defs.” Mem. Supp. Mot. Summ. J, Blaintiff Dep. 60:418.) Plaintiff filed
numerous grievances against Bristol Township management during the course of his

employment, alleging violations of the Collective Bargaining Agreement (“GB&'well as



“harassment.” Qefs.” Mem. Supp. Mot. Summ. J, Blaintiff Dep. 19:620, 23:3-21, 65:9—
78:24 and Plaintiff Dep. Ex. 4.)

In 2010, Plaintiff was diagnosed with trigeminal neuralgia, a condition whichdairse
to regularly suffer from severe and debilitating pain, described as “shootmdikaia shock
pain,” and which at times prevented him from moving his jaw to eat. (Pl.’s Resp. Opp'n. Sum
J. 2; Ex. 1, Transcript of Pennsylvania Labor Relations Board Heatrti®)y7—14, Transport

Workers Union of America, Local 282 v. Bristol Township (Mar. 28, 2014) (No. PERA-C-13-

236-E)? (“Pa. Labor Rehtions BdHrg. Tr."); Plaintiff Dep. 27:4—16.) In 2013Plaintiff
underwent surgery in an attempt to alleviate his symptoms, but the surgery wasssisiliand
he continued to suffer from “frequent, severe, and debilitating” flare-ups, whiiches required
him to mis work. (Pl.’s Resp. Opp’n Summ. J. 2; Plaintiff Dep. 27:17-22, 28:24-29:1.) During
flare-ups, the pain is such that Plaintiff must immediately lay down, put pressure on,lasigaw
at times take medication to decrease the pairs.(lResp. Opp’n Summ. J. 3-Plaintiff Dep.
36:7-14.)

On or about February 19, 2013, Plaintiff spoke with Paula K¢dfesrns”), a human
resources officer, about his trigeminal neuralgia. (Pl.’s RespnGGumm. J. 3; Plaintiff Dep.
33:24-34:12.) Plaintiff testified at his deposition that he wanted to speak to hesiakdume,

and that Kearns told him that he should go on family medical led¥8. Gn February 19,

2 plaintiff indicates thathe cited hearing testimony appearspgt.“7—14" of that
trarscript. (Pl.’s Resp. Opp’8umm. J. 2.) In fact, Plaintiff's hearing testimony regarding his
trigeminal neuralgia appears on page fiftge of that transcript, at lines seven through fourteen.
The Court included the correct citation above.

% In his deposition testimony, when asked whether his surgery was in 2011, Plaintiff
responded that it was “[l]Jate 2010, | believe.” (Plaintiff Dep. 27:17-19.) Defendantssel
attempted to clarifghe date because he beliexked Complaint indicated that Plaintiff's surgery
was in February 2011, and Plaintiff stated that he was “not sure on dates”’ngdasdurgery.
(Id. at 27:20-28:1.)



20132 Plaintiff submitted a request for intermittent leave pursuant to théyFand Medical

Leave Act (“FMLA”). (Defs."Mem. Supp. Mot. Summ. J. 3—4; Ex. 3, Bristol Township FMLA
Request Form; Ex. 4, Plaintiff's Medical Certification Form dated Feb. 19, 2@18intiff

testified at an Unemployment Compensation Appeal Hearing that Kearns told hins that h
application was gmoved. (Pl.’s Resp. Opp’n Summ. J. 3; Ex. 3, Transcript of Unemployment
Compensation Appeal Hearing at 10, Claimant John Cichonke (Oct. 28, 2013) (Appeal No. 13-
09-F-7922) (“*Unemployment Compensation Appeal.Y According to Plaintiff, Kearns told

him he was on FMLA leave a couple of times, and when he gave her his FMLA applichi

told himboth that it was approved and could not be denied, and that his second doctor’s note
was on the manager’'s deskdawas aproved. (Pl.’'s Resp. Opp’n Summ. J43Ynemployment
Compensation Appeal Tr. at 10P)aintiff also testified that when he called out, he did not
distinguish between sick leave and intermittent FMLA leave, but that Kearngrtoltas
beingdesignated as FMLAeave. (Pl.’s Resp. Opp’n Summ. J. 4; Unemployment Compensation
Appeal Tr.at 18.) According to Plaintiff, he called Kearns a few times to ask her foryaotop

his FMLA request and to ascertain whether McCauley had siggetd (Pl's Resp. Opp’n

Summ. J. 4; Plaintiff Dep. 49:24-50:4)aintiff stated that Kearns told him that the FMLA
requests and Medical Certifications were on McCauley’s desk for his signatuithat Kearns
never told him that McCauley refused to approverdigiest for intermittent FMLAeave. (Pl.’s

Resp. Opp’n Summ. J. 4; Plaintiff Dep. 49:5-23, 50:5-15.) On February 25, 2013, Kearns sent

* The form is dated February 19, 201SeéDefs.’ Ex. 4.) Plaintiff testified at his
deposition that his wife dropped the form off for him on February 20, 2013, because he was in
the hospital. (Plaintiff Dep. 37:9-15.)

® Presumably this refers to the March 4, 2013 medical certification formdétate
Plaintiff’'s hospitalization for a pulmonary embolism, discussed below.
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an email to Defendant Swichar regarding Plaintiff which said “[e]mploge¢inues on FMLA.”
(McCauley Dep. 70:21-73:1.)

Defendants assert that tBastol Township FMLA form was incomplete because all of
the questions on the second page regarding intermittent leave were left blank, Hrel that
Medical Certification Form was incomplete because the se@garding “Explanation of
Extent to Which Employee is Unable to Perform the Functions of His or Her Joléfivekank.
(Defs.” Mem. Supp. Mot. Summ. J. 3; Ex. 3; Ex. Bg¢fendant McCauley returned the
incomplete FMLA forms tdearnsand askedher to request th&laintiff submit a completed
form. (Defs.” Mem. Supp. Mot. Summ. J. 3; McCauley Dep. 49:2-12, 76:14-21; EX. 5,
McCauley’s Confidential Secretary’s Log at Ihere was no request that Plaintiff obtain a
second medical opinion. (Defs.” Mem. Supp. Mot. Summ. J. 5; McCauley Dep. 61:5 -11; EX. 6,
Deposition of Paula Kearns, Dec. 16, 2014 (“Kedep.”) 14:1-5, 25:19-23.Plaintiff never
submitted a completed version of the February 19, 2013 form. (Defs.” Mem. Supp. Mot. Summ.
J. 4; Plaintiff Dep. 42:3-6, 42:13-15.) Plaintiff testified at his deposition that he never spoke t
Defendant Swichar about his request for FMLA leave. (Defs.” Mem. Supp. Mot. Sui®dm. J
Plaintiff Dep. 60:19-21.Plaintiff testified at his Unemployment Compensation Appeal lHgari
that Defendants never provided him with written notification that they conditiezemedical
certification for intermittent FMLA leave incomplete, @rwhat additional information they
required. (Pl’s Resp. Opp’n Summ. J. 4; Unemployn@@mpensatio Appeal Tr. at 10, 18.)
McCauley testified at his depition that he did not provide in writing any reasons why
Plaintiffs FMLA was not approved, but answered affirmatively when askedhwhbe had
delegated that task to Kearns. (McCauley Dep. 79:4-17.) Kearns testified at h@roeihad

she did not receive a copy of a signed approval from McCauley, and that she dill toot tal



McCauley about why he did not give the form back to her. (Kearns Dep. 13:4-10.) Kearns did
not see a document approving or disapproving Plaintiff's forigs.a{ 21:5-9.) Kearns
answered affirmatively when asked whether other employees’ time was tre&tdtlasime
even when McCauley had not signed their fornid. at 21:18-21.)

On February 20, 2013, Plaintiff was admitted to the hospital for a pulmonary embolism
and remained hospitalized until February 25, 2013. (Defs.” Mem. Supp. Mot. Summ. J. 5; Ex. 7,
March 4, 2013 Medical Certification Form.) During his hospitalization, Plamigted three
consecutive work days, which meant he was required to provide a doctor’s note pursuant to the
CBA and the Bristol Township Employee Handbook. (Defs.” Mem. Supp. Matn® J. 7;
Plaintiff Dep. 46:19-24; EX. 8, Collective Bargaining Agreement Between Towo§Eristol
and Transport Workers Union of America, Local 282, AFIO (Treatment Plant Agreement)
for January 1, 2006—December 31, 20a0Art. Xlli(a)”; Ex. 9, Bristol Township Employee
HandbookArt. XV 8§ B.) According toDefendants, Plaintiff submitted the March 4, 2013
Medical Certificaion pursuant to the three-day provisforiDefs.” Mem. Supp. Mot. Summ. J.
5; Ex. 7.) Plaintiff testified at his deposition that his hospitalization in FepA@H3 was
unrelated to the medical diagnosis referred to in his FMLA request forms.(Dkm. Supp.

Mot. Summ. J. 5; Plaintiff Dep. 45:7—-20.) Plaintiff requested that the days he toooff fr

® Defendants dmot indicate whether this 2006—2010 CBA was still in effect during the
relevant events in this case, which occurred in 2013.

" Defendants incorrectly refer to the relevprovision as Article XV(B).

8 Defendants assert that “the Second Medical Certification provides no statbatent
Plaintiff cannot perform his essential job duties or that his condition continued beyond his
hospitalization and followt treatment.”(Defs.” Mem. Supp. Mot. Summ. J. 5-6 (citing EX.
7).) Presumably Defendants refer to the section of the document that askspland&on of
Extent to Which Employee is Unable to Perform the Functions of His or Her Job”ch vine
doctor who completed the form wrote “Cites Discomfort.” (Ex. 7.)



work following his hospitalization count as vacation days, and his request waseapp(Defs.’
Mem. Supp. Mot. Summ. J. 6; Ex. 10, Plaintiff's Time Off Activity Report.)

Plaintiff called out sick from work on June 5 and June 6, 2013. (Defs.” Mem. Supp. Mot.
Summ. J. 6; Ex. 11, June 2013 Call Out Line Informatidtgintiff went to G/S around noon
to pick up medication for his trigeminal neuralgia. (Pl.’'s Resp. Opp’n Summ. J. &jfPep.
53:1-54:8; Pa. Labor Relations Bdrg. Tr. 60:1-3; 66:16—20.) Defendants contend that they
received a report that on June 6, 2013, Plaintiff was drinking at a Veterans ohRdaaig)
(“VFW”) establishment. (Defs.’ Mem. Supp. Mot. Summ. J. 6.) Keaamsl Defendant
Swichar went to the VFW to investigate if Plaintifas abusing sick leave undgnistol
Township’s sick leave policy, whigbrohibits employees from using sick days as additional paid
time off. (d.; Ex. 9; Ex. 12, June 10, 2013 Memorandum from Swichar to McCauley.) Kearns
and Defendant Swichar did not see Plaintiff when they were inside the VFW,douhaft
exited the building, they saw Plaintiff walking from the front of the VFW buildangis car,
which was parked in the VFW parking lot. (Defs.” Mem. Supp. Mot. Summ. J. 6; Ex. 12.)
Kearns testified at her deposition that she did not smell alcohol, and that Pthdiét appear
intoxicated. (Kearns Dep. 38:88.) Plaintiff testified at his deposition thaw]hen | came out
and they seen [sic] me there-l was threatened again that they were going to accuse me of
drinking.” (Plaintiff Dep. 73:16-19.)

Plaintiff asserts that he was at the VFW that day to assist the VFW President with
paperwork. (Defs.” Mem. Supp. Mot. Summ. J. 6; Plaintiff Dep. 54:12-1e) VFW President

called Plaintiff to ask for his help while Plaintiff was out tokpup medication. (Pd&.abor

® Defendants do not include a citation to any record evidence for this contelPkiomtiff
asserts that Defendant McCauley’s claim regarding the tip is not crediblesbédmaaould not
recall who the tip®r was, and did not document the call. (Pl.’'s Resp. Opp’n Summ. J. 5; Pa.
Labor Relations Bd. Hrdlr. 24:6-14.)



RelationsBd. Hrg. Tr.60:3-9.) Plaintiff lives across the street from the VFW, but parked his car
in the VFW parking lot. If. at60:9-11.) Plaintiff assisted with paperwork for approximately
thirty minutes to one hour. (Pl.’s Resp. Oppumm. J5; Pa.Laba RelationsBd. Hrg. Tr.

60:1-14; 66: 16—11.) Plaintiff also called out sick the following day, June 7,'2qL®&fs.’

Mem. Supp. Mot. Summ. J. 6; Ex. 11; Ex. 12.)

Plaintiff returned to work on June 10, 2013, and was met at the Silver Lake Pumping
Station by Defendant Swichar. (Defs.” Mem. Supp. Mot. Summ. J. 6; Plaintiff Dep. 61:19-22.)
Defendant Swichar told Plaintiff that he was taking Plaintiff to a neadajthlworks to have a
Breathalyzer test administeredeffs.” Mem. Supp. Mot. @nm. J.6-7; Plaintiff Dep. 62:4—7.)
Defendant McCauley testifigateviouslythat as he understood from a conversation with
Defendant Swichathe basis for reasonable suspicion to administer the test to Plaintiff was that
Plaintiff “appeared to have been drinking” on June 6, 2{Pa.Labor Relation8d. Hrg. Tr.
16:4-11.) Defendant Swichar testified at Plaintiff's Unemployment Compensation Apgal th
his reasonable suspicion on June 10, 2013 was “based on the fact that [Plaintiff] wasat/the V
[on June 6, 2013], [and] it was indicative to me of a possible drinking problem.”
(UnemploymehCompensation Appeal Tr. at 17Defendant Swichar testified that he was not
familiar with the drug and ebhol testing policy, and that he relied on his inssitetdetermine

if someone was impaired. (Id. at 12-13.) Defendant McCauley testified that Bristol Township

19 Defendants assert that there is “no indication that [Plaintiff] requestéd\Fdave
apply” to June 5, 6, or 7 in 2013. (Defs.” Mem. Supp. Mot. Summ. J. 6). In support of that
assertion, Defendants cite a portion of Paula K&amteposition testimony where she explained
how someone would let the call out line know that they wanted to use a sick day as opposed to a
day of FMLA leave. Id. (citing Kearns Dep. 10:21-24, 11:1-4).) It should be noted that
Defendants’ citation is incorrect, and that the referenced testimony actpp#grs on later
pages of the cited depositiorSeeKearrs Dep. 16:2-17:15.)

1 DefendanBristol Township’s policy regarding alcohol testing states the following:



had an obligation to review and understand the drug and alcohol testing policy, but that he was

not familiar with pats of that policy. (Pd.aba RelationsBd. Hrg. Tr.28:8-19.) Supervisors,

including Defendant Swichar, had not been trained in accordance with the p8le®y. e(g.Pa.

Labor Relation®d. Hrg. Tr.22:11-23:9.) Defendant McCauley testified previously that this

was because “[vg just haven't gotten around to it yet.ld.(at 23:11.)

At his deposition, Plaintiff testified about whether he consented to the Breahtdgt

as follows:

Q. Okay. Did you say, | refuse to take [the Breathalyzer test]?

A. Itold him I could refuse it, but | will take it.

[...]

Q. Okay. And you told him you had the right to refuse it, but you
were going to take it?

A. Yes.

(Defs.” Mem. Supp. Mot. Summ. J. 7; Plaintiff Dep. 62:8-£8Rlaintiff subsequently

submitted an Affidavitting that he “did not voluntarily agree to submit to the breathalyzer

The required observations for alcohol and/or controlled substances
reasonable suspicion testing must be based on specific
contemporaneous, articulable observations concerning the
appearance, behiav, speech, or body odors of the employee and
must be made by a supervisor or manager who is trained in
accordance with the following requirements:

(a) Supervisors/managers designated to determine whether reasonable

suspicion exists to require an employee to undergo alcohol or
controlled substance testing must receive at least one hour of
training on alcohol misuse and at least one hour of training on
controlled substances.

(b) The training provided by the contractor must cover the physical,

behavioral, speecland performance indicators of probable alcohol
misuse and use of controlled substances.

(Pl’s Resp. Opp’n Summ. J. 6; Ex. 7, Mar. 1, 2013 Settlement of Drug Testing Grig¢vance

12 Defendants also cite Exhibit 4 to Plaintiff's deposition, whichdsmy of aseries of
Plaintiff's handwritten notes regarding treatment that Plaintiff believes wasdment.

9



test. | only submitted to the test because | would have been subject to imrdestmassal if |
refused” and that “[t]he union advises all of its bargaining unit members tchadtrig or
alcohol test and challenge it afterwards.” (Pl.’s Resp. Opp’n Summ. J. Ex. 20, July 10, 2015
Affidavit of John Cichonke (“Plaintiff Aff.”).) Plaintiff finished working thakay, but asked to
take the rest of the week off as vacation time fronediinto June 14, 2013, which was
approved. (Defs.” Mem. Supp. Mot. Summ. J. 7; Plaintiff Dep. 79:15-20, 80:2-6.)
Plaintiff also called out sick on June 17, 2013, which exhausted his sick leave. (Defs.’
Mem. Supp. Mot. Summ. J. 7; Plaintiff Dep. 86:21-87:2, 92:24-9R&intiff testified at his
deposition that he could not recall whether he called out sick on June 17, 2013 because of his
trigeminal neuralgia. 14.; Plaintiff Dep. 87:£20.) On June 18, 2013, Plaintiff called out sick
again, but did norecall whether the reason he called out sick was the trigeminal neurddigia. (
Plaintiff Dep. 88:1-7.)
On June 18, 2013, Defendant McCauley, Defendant Swichar, and a human resources
employee named Kate Murphy exchanged a series of emails abotitfPlain
e Subject Line: FW: Day Off Approval
e Text: [Plaintiff] out sick again today. He exhausted all his sick

time. Tomorrow is the big day!

(Pl’s Ex. 12, Email from Def. Swichar to DéflcCauley June 18, 2013, 9:07 a)n

e Subject: RE: Day Off Approval

e Text: Scott, Deliver a letter to [Plaintiff] telling him that he is
absent without approved leave. Tell him that he is subject to
disciplinary action up to and including discharge from
employment. Order him to return to work immediately. Let’s
turn upthe heat on him. He may think he is going to keep
calling in sick until he is ready to retire. He needs to
understand that this is not one of his options. Should you have

Defendants do not provide a quotation from that Exhibitdo theyindicatethe page or pages
on which they rely.

10



any questions, please let me know. Thank you for your
attention to this matterBill.

(Pl’s Ex. 12, Email From Def. McCauley to D&wichar June 18, 2013, 9:26 a.m.)

e Subject: John Cichonke

e Text: | just spoke with Alison and as | am sure you know
[Plaintiff] called out again and he is out of sick time. Last
week [Plaintiff] caman and asked if he could get a copy of his
FMLA paperwork—| have looked in his file and through the
computer with Paula’s files to no avail. When speaking with
Alison she stated that if this paperwork is not correct and
complete with the appropriate documentation from a doctor
then the request more than likely would be denied. During our
conversation last week [Plaintiff] did state that he was told by
Paula that FMLA cannot be denied because it is a-aw
understanding is that the employee requesting.AMeeds to
provide documentation stating their reasoning for the request;
my late night reading yesterday was very informativas it
stands now per Alison she is placing his absences in TIMES as
No Pay.

(Pl.’s Ex. 13, Email from Kate Murphy @ef. McCauley June 18, 2013, 10:14 a.m.)

e Subject: RE: RE: John Cichonke

e Text: Kate, his FMLA request is on my desk. Unfortunately,
being a bum is not enough to qualify for FMEA. I will dig
out the paperwork this afternoon.

(Pl.’s Ex. 13,Email fromDef. McCauley to Kate Murphy, June 18, 2013, 2:28 p.m.)

13 Defendant McCauley tesigfd at his deposition that “obviously | shouldn’t have said
that, but it was—Mr. Cichonke wasn’t a good employee. He didnfte-took excessive sick time
and he didn’t—when he did show up, he just didn’t work too hard.” (McCautpydd:14—19.)
DefendantMcCauley explained that his conclusions were based on the fact that he “saw the
numerous—I saw the numerous instances of sick leave and that the majority of théihwas
three days when you have to come in with . . . a doctor’s note, | mean, he would take two and
then come back and work a day. | think there was—I think | recall there being a Meéndizy-
pattern. [...] with the numerous sick days [on top of the amount of vacation time Plaastiff w
entitled to] he just wasn’t that productive an employedd’ gt 66:23—67:16.) Defendant
McCauley also testified that he had no evidence that any of Plaintiff's siskndae not
legitimate. [d. at 67:17-24.)

11



e Subject: Revised Letter
e Text: Scott, Drop off the letter today and mail one to him
regular mail. See what happens. He thinks he has FMLA and
can hang around for 12 weeks.
(Pl.’s Ex. 14, Email fronDef. McCauley to DefSwichar and Kate Murphylune 18, 2013,
2013, 2:46 p.m.)
e Subject Another one bites the dust!
e Text: [Plaintiff] is here letting people know that today is his
last day.

(Pl.’s Ex. 15, Email from Kate Murphy Def. McCauley June 18, 2013, 3:56 p.m.)
e Subject: Another one bites the dust!
e Text: Good riddance!

(Pl.’s Ex. 15,Email fromDef. McCauley to Kate Murphy, June 18, 2013, 4:19 p.m.)
e Subject: Another one bites the dust!
e Text:1didn’t think you'd be sad!

(Pl.’s Ex. 15,Email from Kate Murphy tdDef. McCauley, June 18, 2013, 8:19 p.m.)

Bristol Township’s Employment Handbook defines sick leave as “approved absance f
work” for various healthrelated reasons, whereas absence without leave (“AWOL”) is defined
as “the absence ohamployee from duty that is not authorized. AWOL shall be without pay
and subject to disciplinary action or dismissal.” (Defs.” Mem. Supp. Mot. Summ. ¥. 9aE
Art. XV, Art. XIX.) The CBA contains similar language. (Defs.” Mem. Supp. Mot. Summ. J. 7—

8; Ex. 8atArt. XV 8 4(b).) The CBA also has a Afault attendance policy which provides that

% In his brief,Plaintiff incorrectly quotes the subject line of this email exchasge
“Another bum bites the Dust!”SeePl.’s Resp. Opp’n Summ. J. 10 (citing Pl.’s Ex. 15).) The
correct subject line quotation is above.

12



any employee who has exhausted all allowable sick leave will be permittade@bsences
without pay. (Pl.’'s Resp. Opp’n Summ. J. 8; Ex. 16, CBAratXIll.)
On June 18, 2013, after Plaintiff did not appear for work, Defendant Swichar hand-

delivered a letter to Plaintiff, which stated the following:

This letter is to inform you that you have exhausted your sick leave

as of June 18, 2013. However, you failed to report to work today

and are now in an unpaid status. Since this sick leave has not been

approved, you are ordered to return to work immediately.

If 1 do not hear from you today, | will assume that you have

abandoned your position and youllvbe subject to disciplinary

action, up to and including discharge from employment.

| look forward to hearing from you very soon. You can reach me

at: [phone number]. Thank you for your prompt attention in this

matter.
(Defs.” Mem. Supp. Mot. Summ. J. 8; Ex. 13, June 18, 2013 Letter from Defendant Swichar to
Plaintiff.) No disciplinary action was taken at the time the letter was writtdPefs.” Mem.
Supp. Mot. Summ. J. 8; McCauley Dep. 100:20-101:Zhat same daylaintiff voluntarily
retiredfrom his position, and on the following day he submitted a formal letter advising of his
retirement (Defs.” Mem. Supp. Mot. Summ. J. 8; Plaintiff Dep. 77:21-78:2; Ex. 14, Letter from
Plaintiff informing Bristol Township of his retirementBlaintiff resgned because he felt he

could no longer endure what he perceived as Defendants’ harassment. (Pl.’s Resp. Opp’n

Summ. J. 10; Plaintiff Dep. 78:14-79:1.)

15 plaintiff asserts that, in accordance with the CBA'sadt attendance policy, he
could not be terminated until receiving a first warning, a second warning, anddayne-
suspension after eleven abseraed/or lateness occurrencasd that a written warning would
be issued at each stefPl.’s Resp. Opp’n Summ. J. 8; Ex. 16, CBAAdt XIIl.) None of these
procedural steps were taken and Plaintiff was not counseled pursuant toféhugt policy.

(Pl’s Resp. Opp’n Summ. J. 8; McCauley Dep. 85:24-95:2.)

13



On June 19, 2013, Plaintiff asked “Kate” for copies of his FMLA docunt&ntBlaintiff
Dep. 93:17-Q.) Plaintiff testified that Kate told him the FMLA application was still on
Defendant McCauley’s desk, and that he did not receive copies that day. (R).’©ORp®
Summ. J. 10; Plaintiff Dep. 93:22.) According to Plaintiff, he called Bristol Thipreeveral
times during the weeks of June 20, 2013 through July 10, 2013 to inquire about getting copies of
his FMLA documents, but was repeatedly told that they were on Defendant McGaldsl.
(Pl.'s Resp. Opp’n Summ. J. 18.)

On April 21, 2015, counsel for Bristol Township sent Plaintiff a check for his accrued
and unused vacation pay in the amount of $2,102.48efs.” Mem. Supp. Mot. Summ. J. 9;
Ex. 16, Cover Letter, certified mail receipts, payroll record, and check imAgeheck for
Plaintiff's accrued and unused vacation time had been prepared on June 30, 2013, but, according
to Plaintiff, Defendant McCauley refused to allow payment to be made. (Plps @eg’'n
Summ. J. 10; Ex. 9, Township of Bristol Payroll Account Check No. 1379, Payable to John
Cichonke for $2,102.45.) The April 2015 check did not include any interest which would have
accruedsince Plaintiff's last day of work(Pl.’'s Resp. Opp’n Summ. J. 10-11.)

Plaintiff filed a Complaint in this case on July 15, 2014, and filed an Amended Complaint

on October 14, 2014. Defendants filed a Motion to Dismiss the Amended Complaint on

16 presunably “Kate” is Kate Murphy, a Bristol Township humasources employee.

7 plaintiff citeshis testimony before the Unemployment Compensation Board of Review
during his unemployment compensation appeal hearing in support of his assertion that he
repeatedly called Bristol Township during June and July of 2088eR|.’s Resp. Opp’n Summ.

J. 10(citing UnemploymehCompensation Appeal Tr. at 3)The cited testimony makes no
mention of phone calls, the number of phone calls, or the dates during which they were made.

'8 In their Memorandum of LawDefendants incorrectly refer to tdellaramouwnt of the
check as “$2,107.46.” (Defs.” Mem. Supp. Mot. Summ. J. 9.) In fact, the photocopy of a check
made out to Plaintiff indicates that he was paid $2,102.45, which is the amount the Court refers
to above. $eeDefs. Ex. 16.)
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November 3, 2014. Defendants’ Motion to Dismiss was granted in part and denied in part by

this Court on March 25, 2015eeCichonke v. Bristol Twp., No. Civ.A.14-4243, 2015 WL

1345439 (E.D. Pa. Mar. 25, 2015). Defendants filed a Motion for Summary Judagrterdl|
of Plaintiffs’ remaining claim®n June 15, 2015. Plaintiff filed a Response in Opposition on
July 15, 2015. Defendants filed their Reply on July 27, 2(A&intiff filed a Suireply on
August 5, 2015. Defendants’ Motion for Summary Judgment is now ripe for judicial
consideration.
I. STANDARD OF REVIEW

Summary judgment is proper “if the pleadings, the discovery and disclosuréaiate
file, and any affidavits show that there is no genuine issue as to anyatfaigrand that the
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c)(2). A facpalelis

“material” only if it might affect the outcome tfie case. Anderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986). For an issue to be “genuine,” a reasonable fact-finder must be able to
return a verdict in favor of the non-moving partg.
On summary judgment, the moving party has the initial burden of identifying evidence

that it believes shows an absence of a genuine issue of materidl éexcishenti v. Pub. Serv.

Elec. & Gas Cq.364 F.3d 135, 145-46 (3d Cir. 2004). Itis not the court’s role to weigh the

disputed evidence and decide which is more probative, or to make credibility detemsina

Boyle v. Cty. of Allegheny, 139 F.3d 386, 393 (3d Cir. 1998) (citing Petruzzi’'s IGA Supermkts

Inc. v. Darling-Del. Co. Inc., 998 F.2d 1224, 1230 (3d Cir. 1993)). Rather, the court must

consider the evidence, and all reasonable inferences which may be drawn iinahreilight

most favorable to the non-moving party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
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U.S. 574, 587 (1986) (citing United States v. Diebold, Inc., 369 U.S. 654, 655 (1B68));

Corp. v. Dow Corning Corp., 822 F.2d 358, 361 (3d Cir. 1987).

Although the moving party must establish an absence of a genuine issue of rizaterial
it need not “support its motion with affidavits or other similar materials negdtenggponent’s

claim.” Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). It can meet its burden by “pointing

out . . . that there is an absence of evidence to support the nonmoving party’s clainas.”
325. If the nomnoving party “fails to make showing sufficient to establish the existence of an
element essential to that party’s case, and on which that party will beartles [t trial,”
summary judgment is appropriat€elotex 477 U.S. at 322. Moreover, the mere existence of
some evidenca support of the non-movant will not be adequate to support a denial of a motion
for summary judgment; there must be enough evidence to enable a jury to reaoddbhthe
non-movant on that issue. Anderson, 477 U.S. at 249-50.
1. DISCUSSON

Plaintiff alleges numerous federal constitutional and statutory claims, as \acltate
law breach of contract claimtemming fronconduct attributable to Defendants Bristol
Township, William McCauley, and Scott Swichakfter careful considerain, the Court finds
that Defendants have demonstrated an absence of genuine issues of material featinand t
reasonable fadinder would be able to return a verdict in Plaintiffs’ favor, with respect to the
“second certification” aspect of PlaintiffBMLA interferenceclaims in Counts Eight, Nine,
Ten, Eleven, Twelve, and Thirteen, as well as the “second certification” asp@tasndiff's
FMLA retaliation claims in Counts Fourteen, Fifteen, and Sixt&sfendantsMotion for
Summary Judgment is also granted with respect to Plaintiffs’ ABIRi#ns in Counts Eighteen,

Nineteen, and Twenty, on the basis of Plaintiff's withdrawal of those claimsCadinm,
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however finds that there are genuine issues of material fact which preclude grsummmgary
judgment as to Plaintiff’'s claims in Counts Two, Thiaeg Seven, the remaining aspects of
Plaintiff's FMLA interference and retaliation claims in Coultght, Nine, Ten, Eleven, Twelve,
Thirteen, Fourteen, Fifteeand Sixteen, the breach of contraetiwl in CountSeventeen, and
Plaintiffs’ claims for punitive damages in connection with Counts Two and Three. dkuglyy
Defendants’ Motion for Summary Judgment is denied as to those claims. The Cassebksc
each of Plaintiff's claims in turn.

A. Alcohol Testing Without Reasonable Suspicion (Counts land 111)

Plaintiff asserts Fourth Amendment claims, pursuant to 42 U.S.C. § 1983, against
DefendantdMcCauley and Swichdor requiring him to take a Breathalyzer test on June 10,
2013 aginst his will,without the required training and knowledge, and witlaotitulable
observations. (Am. Compl. 11 98, 100, 112-14, 120-25.) Plaintiff asserts his Fourth
Amendment claims against Defendants McCauley and Swichar in their offidiatdimidual
capacities.(Id. 11 118, 128.)

“Cases interpreting the scope of the Fourth Amendment establish that drugdésting

public employees may raise search and seizure issDg&€és v. Se. Pa. Transp. Auth., 68 F.3d

1564, 1567 (3d Cir. 1995) (citing Skinner v. Ry. Labgeé&s.” Assog.489 U.S. 602 (1989);

Nat’l Treasury Emps. Union v. Von Raab, 489 U.S. 656 (1989)). “Itis equally clear that the

Fourth Amendment applies only to unreasonable searches and seitdrésiting Skinner, 489
U.S. at 619). “What is reasonable ‘depends on all of the circumstances surroundiagdhese
seizure and the nature of the search or seizure itsédf. (quoting_Skinner, 489 U.S. at 619).
Where an employee alleges that an employer’s drug and/or alcohol testaygwas not

followed and that the employer sought to have the employee submit to testing iretheeadfs
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reasonable suspicion, “[i]t is [the employer’s] violation of its own policy thegedly renders
the proposed search unreasonab@ykes 68 F.3d at 1568.
“Ultimately, the question of whether a particular search is reasonable farsesrpf the

Fourth Amendment is not a question of faddykes 68 F.3d at 1568 (citing Bolden v. Se. Pa.

Transp. Auth., 953 F.2d 807, 822 (3d Cir. 1991) (en banc) (“Unlike a determination of
‘reasonableness’ in ordinary tort cases and some other contexts, this lggpaacess presents a
question of law . . . .")¢ert. denied504 U.S. 943 (1992)). In order to decide whether a search
was reasonable, it must first be determingxther there was reasonable suspicion underlying an
employer’s request that an employee submit to tesfndkes 68 F.3d at 1568. “If there was
reasonable suspicion, and [the employer], therefore, complied with the tersdmigtand

alcohol testingolicy, there is no Fourth Amendment issue; the policy, evaluated against the
background of precedent, is reasonable in the broad constitutional sehsél'he dispositive

issue is thus whether an employer had reasonable suspicion to subject theenaglesting.

Id.

“A search of a person is constitutional if the person freely and voluntarily rastise

Bolden, 953 F.2d at 82¢iting Schneckloth v. Bustamonte, 412 U.S. 218, 219, 224 (1973)).

Consent to search is a question of fact to be datedhirom the totality of the circumstances.

Id. (citing Schneckloth412 U.S. at 226). Consent may be found involuntary if the consequence
for refusing consens the loss of employmenSeeBolden 953 F.2d at 825 Yiewed in the

light most favorabl@o the verdict, the evidence showed tila¢ plaintiff] submitted to drug

testing without voicing any objection, not because he was truly willing to undergesthbut

because he understood that the test was compulsory and that the alternativedsiculwvas
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loss of his job—perhaps permanently or until after another round of potentially lengthy
grievance proceedings or litigation.

Defendant Bristol Township’s policy regarding drug and alcohol testing femfdoyees
includes the following guideies:

The required observations for alcohol and/or controlled substances

reasonable suspicion testing must be based on specific

contemporaneous, articulable observations concerning the
appearance, behavior, speech, or body odors of the employee and

must be made by a supervisor or manager who is trained in

accordance with the following requirements:

(&) Supervisors/managers designated to determine whether
reasonable suspicion exists to require an employee to undergo
alcohol or controlled substance testingsinteceive at least
one hour of training on alcohol misuse and at least one hour
of training on controlled substances.

(b) The training provided by the contractor must cover the
physical, behavioral, speech, and performance indicators of
probable alcohol misuse and use of controlled substances.

(Pl’s Resp. Opp’n Summ. J. 6; Ex. 7, Mar. 1, 2013 Settlement of Drug Testing Grig¢vance

Defendants argue that Plaintiff's Fourth Amendment claims against Defendants
McCauley and Swichar fail because Plaintiff “camt®el, without duress or coercion,” to the
Breathalyzer test. (Defs.” Mem. Supp. Mot. Summ. J. 11.) According to Defenddaistiffs
express acknowledgment that he was aware of his right to refuse the breattmalyagreement
to submit to it anywsarebuts any argument that his consent was not voluntaigy.’at(12.)

Plaintiff maintains that Defendants did not have reasonable suspicion to requicetake a

Breathalyzer test, and that he did not voluntarily consent to the test. (Pl.’'s Resp. @ppin 5
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15.) Plaintiff asserts that his consent to the test was not voluntary because hiedtriesv
employment could be terminated if he refused to take the tdstt (L4 (citing Plaintiff Aff.).)}?

The record evidence appears to support Plaintiff's view that Defendants did ndtéave
contemporaneous, articulable reasonable suspicion required by Bristol Towadshgand
alcohol testing policy at the time they administered a Breathalyzer test to Plaihifif,
undermines Defendant$iotion for Summary Judgment on the alleged Fourth Amendment
violation. In addition, lecause the issue of whether Plaintiff voluntarily consented to the test is
in dispute, summary judgment as to Plaintiff's Fourth Amendment claims againstiBetfen
McCauley and Swichar is not appropriate. Accordingly, Defendants’ Motion for Summary
Judgment is denied with respect to Counts Two and Three.

B. Failure to Train in Violation of § 1983 (Count VII)

Plaintiff asserts that Defendant Bristol Township faileth&truct, supervise, control, or
discipline Defendants McCauley and Swichar with regard to alcohol and dring tefst
employees without reasonable suspicion and in violation of Plaintiff's rights. Gdmpl.
158.) Plaintiff further alleges that Defendant Bristol Township “knew or should havenkhaiv
its failure to provide [necessary] training” for testing “would predictablg teaviolation of the

constitutional rights of employees such as Plaintiff,” and that Bristol $hiprwas on notice of

19 Defendants argue ththe statements in Plaintiff’s affidavit contradict his deposition
testimony that he could refuse the test, but that he would take it. (Defs.” R@plyPlaintiff's
claim in his affidavit that he knew he could be fired if he refused to take the test does not
contradict his deposition testimony that he could refuBkintiff could technically refuse the
test, but he would have faced serious consequences for refusing.

Defendants also argue that Plaintiff's Fourth Amendment claims fail be&aseifthe
Court finds that consent was involuntary, “the alleged involuntariness of the consehéwas t
result of Plaintiff's intention to follow union directives and not fear of the potemmdrcussions
that could stem from his refusal to submit.” (Defs.” Reply 2.) First, Deferidagtament is not
persuasive for the reasons the Third Circuit Court of Appeals identified in Bold&PTAS
Second, the fact that Plaintiff may have acted on his union’s advice to give invplcoraent
rather than be fictdoes not automatically render the consent voluntary. Accordingly, the Court
rejects Defendants’ arguments
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that possibility because of a prior settlement agreement related to randomdestimgoyees.
(id. 1 159.§°
“[1]f a concededly valid policy is unconstitutionally applied by a municipgbleyee,
the city is liable if the employee has not been adetyrained and the constitutional wrong has

been caused by that failure to trairCity of Cantonv. Harris 489 U.S. 378, 387 (1989)[A]

municipality can only be liable under § 1983 where the failure to train demonstrates a

‘deliberate’ or ‘conscious’ choice by the municipalitydoev. Luzerne &., 660 F.3d 169, 179

(3d Cir. 2011)citations omitted). “To determine whether a municipality’s alleged failure to
train its employees amounted to a deliberate or conscious choice, it must be shé@n tha
municipal policymakers know that employees will confront a particular stuaf2) the
situation involves a difficult choice or a history of employees mishandling; anldg3)rong
choice by an employee will frequently cause deprivation of constitutiomasrig Id. at 179-80

(citing Carter v. City of Phila.181 F.3d 339, 357 (3d Cir. 1999) (additional citation omitted)).

“Moreover, the identified deficiency in [the] training program must be clogédyed to the

ultimate [constitutional] injuy.” Woloszyn v. G@y. of Lawrence396 F.3d 314, 325 (3d Cir.

2005) (internal citations and quotations omitted).

Defendants argue that they are entitled to summary judgment on Plaintitite fa train
claim because Plaintiffs Amended Complaint diat fiexpose any official policies or customs of
the Township that caused Plaintiff's alleged damages, and discovery has added nd@upport

these claim$ (SeeDefs.” Mem. Supp. Mot. Summ. J. 11-12.) This Court previously explained

2 Plaintiff also alleged that Defendant Bristol Township approved or ratifeed th
“unlawful, malicious, reckless, and wanton conduct of DefetsdlsicCauley and Swichar.”ld.
1 162.) This Court previously found that this aspect of Plaintiff's claim in Count Sevarotvas
supported byhefactual allegations in the ComplairgeeCichonke v. Bristol Twp., No.
Civ.A.14-4243, 2015 WL 1345439, at *9 n.15 (E.D. Pa. Mar. 25, 20AB)his time, Plaintiff
has not submitted record evidence to support this allegation.
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thatwhile Plaintiff's factual allegations did not support a Moradlim based on an
unconstitutional policy or custom, the Amended Complaint adequately stated attathaia
claim. SeeCichonke, 2015 WL 1345439, at *1RAccordingly, the “policy or custom” case law
on which Defendants rely does not dictate a finding of summary judgment in their févor wi
respect to Plaintiff's failure to train claiff.

Defendants next argue that there is “no evidence to support [Plaintiffis] ¢teat the
Township failed to properly traiMr. Swichar and/or that the alleged failure to train led to any
constitutional violations,” because since “Plaintiff consented to the breaghadst, he cannot
claim that he suffered any damages from this test.” (Defs.” Mem. Supp. MotnSJ. 13see
alsoDefs.” Reply 3.) First, as detailed above, there is record evidence that Betf&wichar
was not trained at all regarding the drug and alcohol testing policy. Secorsiussdd above
in connection with Counts Two and Three, it is not cleat Plaintiffvoluntarily consented to
the Breathalyzer test. &ordingly, Defendants’ argumeistnot persuasive, and their Motion for

Summary Judgment on Count Seven is deffied.

%1 Defendants also argue that “[t]he mere fact that one employee had not been trained on
the Township’s new ‘policy’ is insufficient to show that the Township engaged in a practic
custom of unauthorized tests.” (Defs.” Mem. Supp. Mot. Summ. J. 13.) Again, Plaiaiiffief
to train claim is concerned with whether Bristol Township failed to train its em@ayethe
drug and alcohol testing policy, resulting in a violation of constitutional rights, nahertibe
policy or custom is itself unconstitutionakurthermore, the record evidence submitted by
Plaintiff shows that no supervisors had received training on the drug and alcohobpchtiyse
Bristol Township had not “gotten around to it yetSe€Pa.Labor Relations Bd. Hrdr.
22:11-23:11))

22 Defendants assert in their Reply that because the drug and alcohol polieyrésult
of a grievance” under the CBA, and bese “similar alleged violations have been addressed
through the grievance process|,]” Plaintiff must pursue a remedy under the OBS.’ Reply
3.) Defendants do not cite to any provision in the CBA which limits Plaintiff to teeace
process, or which purports to prohibit Plaintiff from seeking a remedy in federalpcowsuant
to 8 1983 for the allegedly unconstitutional Breathalyzer test. Accordingdyaiipiment is not
persuasive.
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C. EMLA Violations for Interference by Failing to Process Plaintiff's FML A
Documents (Counts VIl and 1X)

Plaintiff claims that Defendant Bristol Township, through Defendant McCaulelated
29 U.S.C. § 2615(a)(1) by (a) refusing to accept Plaintiff's first submittetifiCaion of
Employee’s Serious Health Condition, “dissing it as ‘just’ trigeminal euralgia;” (b) failing
to provide Plaintiff with written notification that it considered Plaintiff's First Ciediion
incomplete and without indicating what additional information was necessary totineake
certification complete and sufficient; (c) failing to sign and process Plasntidimpleted FMLA
forms in a reasonable timeframe, thus causing unreasonable delay; (d)cihcorferming
Plaintiff that his FMLA documents had been properly handled and processed when hi
application was never processed; and (e) failing to notify Plaintiff of amgtdeih his Second
Certification, and failing to notify him what additional information was necesesanake the
certification complete and sufficient. (Am. Compl. 1 172, 183.)

“In order to assert a claim of deprivation of entitlements, the employee only tee
show that he was entitled to benefits under the FMLA and that he was denied thelisdn@al
City of Phila, 430 F.3d 117, 119 (3d Cir. 2005) (citing 29 U.S.C. §§ 2612(a), 2614(a)). The
FMLA provides that “[i]t shall be unlawful for any employer to interfeithywestrain, or deny
the exercise of or the attempt to exercise, any right provided under this suhth2ptd.S.C. §
2615(a)(1). To assert an FMLAtarference claim, “the employee need not show that he was
treated differently than othersCallison 430 F.3d at 119. “Further, the employer cannot justify
its actions by establishing a legitimate business purpose for its decigioat’119-20.
Ultimately, “[a]n interference action is not about discrimination, it is only abouthehée

employer provided the employee with the entitlements guaranteed by th&. FNi. at 120.
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“To make a claim of interference under the FMLA, a plaintiff must eskalfl) he or
she was an eligible employee under the FMLA; (2) the defendardamasployer subject to the
FMLA’ s requirements; (3) the plaintiff was entitled to FMIeave; (4) the plaintiff gaveotice
to the defendant of his or her intention to take FMLA leave; and (5) the plaintiff wasideni

benefits to which he or she was entitled under the FMLA.” Ross v. Gilhuly, 755 F.3d 185, 191-

92 (3d Cir. 2014) (citations omitted).

As a preliminary matter, the record evidence indicates that Plaintiftalted “Second
Certification” was not a second attempt to give notice to Defendants of Flainténtion to
take FMLA leave. Rather, that document was a doctor’sthatesrequired by both Bristol
Township policy and the CBAyhen an employee retigo work after three or more days of
sick leave Plaintiff submitted that fornm connection with the sick leave he used in relation to a
pulmonary embolism. Accordingly, Defendants’ Motion for Summary Judgmerdnsegk with
respect to that element Bfaintiff's FMLA interference claims in Counts Eight and Nine.

With respect to theemainingaspects of Plaintiff's claims in Counts Eight and Nine
which concern his request for intermittent FMLA leave in connection witlrigesninal
neuralgia, Defedants make several arguments in support of their Motion for Summary
Judgment. The Court discusses each in turn and finds none of them to have merit.

First, Defendants argue that Plaintiff cannot establish a prima facie clakivitok
interference becae he did not provide sufficient evidence to prove that he suffered from a
“serious health condition.” (Defs.” Mem. Supp. Mot. Summ. J. 14.) According to Defendants,
Plaintiff failed to establish that he had a serious health condition becassbrhigtel an
incomplete request for FMLA leawand did not resubmit his FMLA applicatiorespite a

request that he do sold(at 15-17.)
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The record evidence does not support Dedetsl assertion that thesyccessfully
communicated a requestPlaintiff to resubmit his FMLA applicatianAs discussed above,
deposition testimony, as well as testimony in other proceedings, shows thatf Pdad
possibly also Paula Kearns, believed that Plaintif's FMLA forms had beepted and/or
approved, that some ofdntiff's time off was treated as FMLA leavand that Defendant
McCauley did not know whether Paula Kearns had ever communicated requests for more
information to Plaintiff. Nonethelesd)efendants argue thathbugh [Paula Kearns] could not
remember th specifics with regard to Plaintiff's FMLA applicatiorRtaintiff must have
received noticdecause her practice regarding an incomplete application would be to ask the
employee to completieé (Defs.” Reply 4 (citing Kearn Dep. 24:11-24:18Kgarns’stestimony
creates a genuine issue of material fact in light of Plaintiff's testigmurtyit does not entitle
Defendants to summary judgment.

According to Defendants, Plaintiff knew that his first medical certification was
incomplete because he alleged that he was informed that Defendant McCauley waspiotgac
his FMLA application. Id. at 3-4 (citing Am. Compl. §130-32) pefendants argue that
Plaintiff's Response in Opposition to Defendants’ Motion for Summary Judgment—ih whic
Plaintiff argueshat he did not know that Bristol Township considered his medical certification
incomplete, and that he believed request had been approvedes in the face” of the
allegations in the Amended Complaint. (Defs.” Reply 3—4 (citing Pl.’s Resp. Opp’n Summ
20).) But Plaintiff's complete allegation was that he was told that Defendant McCaakeyot
approving FMLA leave because Defend®tdCauley did not believe that trigeminaduralgia
was a serious medical conditiemot that the certification waseéomplete or insufficient. See

Am. Compl. § 32.) In other wordRlaintiff's Amended Complaint sets forth allegations
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regarding Defendant McCauley’s opinion of the seriousness of Plaintétcal condition, not
Plaintiff's knowledge regardinthe incanpleteness of the medical certification. Thus, the
Amended Complaint is not in conflict with Plaintiff’'s current arguments.

Notably, the record evidence submitted in conjunction with the parties’ briefs does not
establish thaivritten noticeregardinghe inadequacy of Plaintiff's FMLA applicatiomas
provided to him.“[l]n * any circumstance where the employer does not have sufficient
information about the reason for an employee’s use of leave, the employer shouldfurthere
of the employee . .to ascertain whether leave is potentially FMbAalifying.”” Hansler v.

Lehigh Valley Hosp. Network, 798 F.3d 149, 153 (3d Cir. 2015) (quoting 29 C.F.R. §

825.301(a)). “In addition, an employeshall advise an employee whenever the employer finds a
cettification incomplete or insufficient, and shall statevriting what additional information is
necessary to make the certification complete and sufficietd. (quoting 29 C.F.R. 8§
825.305(c)(emphasis added)A certification is incompleg’ if the ‘employer receives a
certification, but one or more of the applicable entries have not been compldtedduioting

29 C.F.R. § 825.305(c))The Third Circuit Court of Appealseld ‘that when a certification
submitted by aemployee isvague, ambiguas, or non-responsive’ (or ‘incomplet&t that
matter) as to any of the categories of information required under 29 U.S.C. § 2613(b), the
employer Shall advise [the] employee .what additional information is necessary to make the
certification compete and sufficient’ andmust provide the employee with seven calendar days .
. .to cure any such deficienty. 1d. at 155 (quoting 29 C.F.R. 8§ 825.305(c)). In other words,
written notice to an employee must (1) advise the employee that the applaration medical
certification was insufficient, (2) state in writing what additional information cessary to

make such documents sufficient, and (3) provide the employee with an opportunity to cure
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before denying the leave requekt. at 156 (citing 29 C.F.R. 8§ 825.305(c)). Thiis plaintiff
can prove that he was denied benefits to which he was otherwise entitled, thét plaint
premise an FMLA interference claim on an alleged regulatory violaticalafd to provide
written notice and an opportunity to curel. at 156.

This Court previously found that Plaintiff had sufficiently pled entitlement th &AM
benefitsbased on the dates and circumstances of his employamehthat he had sufficiently
alleged that he was denied those benefseCichonke, 2015 WL 1345439, at *12-13.
Defendantsiow assert that “[e]ven if Plaintiff was not notified in writing, this mere technicality
does not preclude summary judgment, particularly where Defendant has otheatisied the
notice and opportunity to cure requirement.” (Defs.” Reply 5.) In light of the ThiothiCs
decision inHansler however, this argument $smply incorrect Based orPlaintiff’'s various
forms of testimonyhat he never receivatle statutorilyrequiredwritten notice fom Defendants
that his FMLA leave application was incomplea@d theabsence of record evidence
establishing thaDefendants providethe statitorily-requiredwritten noticeand opportunity to
cure Defendants are not entitled to summary judgment o ttlagns

Defendants also assert that Plaintiff's FMLA interference claims fail becaiséfP
“never provided notice of his intention to take FMLA leave or that any of the dayslée afil
sick were related to his prior request for FMLA leave.’ef® Mem. Supp. Mot. Summ. J. 18.)
Defendantsalso rely on Plaintiff’s inability to recall at his deposition whether thearhe
called out sick on June 17, 2013 and June 18, 2013 was because of his trigeminal nelgtalgia. (
citing Plaintiff Dep.86:24-88:7).) Plaintiff, however, believed that least some of his sick
leave was being treated as FMLA leave, tastified previouslyhatPaulaKearns told him his

sick leavewas being designated as FMLA leave. (Bé&s Resp. Opp’n Summ. J. 4;
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Unempbymert Compensation Appeal Tat 18.) Moreover, it appears likely that Plaintiff
somehow communicated that his sick time needs wereddia his trigeminal neuralgkeecause
Paula Kearns sent an email to Defendant Swichar regarding Plaintiff whictiedaigdloyee
continues on FMLA.” $eeMcCauley Dep. 70:21-73:1Jhus, material issues of fact remain as
to whether and what kind of notice Plaintiff provided to his employer with respedutdlgc
taking FMLA leave.

Finally, Defendants argue that Riaff was not actually denied any bedris because (1)
he voluntarily retired without ever correcting his incomplete FMLA formrigetminal
neuralgia; and (2) he was permitted to apply vacation time to the days he was out due t
pulmonary embolism. (Defs.” Mem. Supp. Mot. Summ. J. B8aintiff's submissions,
however, successfully rebut these contentidfisst, Plaintiff has alleged that his retirement
amounts to a constructive discharge. Second, Plaintiff maintains that he never teadnoetie
that his forms were incomplete, and thus was not aware that he needed to subneidcorrec
completed forms. Third, the fact that Defendants permitted Plaintiff to useovattane for
leave thate needed for the treatment of a medical conditionlatectto his trigeminal
neuralgia does not mean that Plaintiff was not denied FMLA benefits rétabesitrigeminal
neuralgia. AccordinglyDefendantsarguments do not entithtemto summary judgment on
Plaintiffs FMLA interference claims.

In light of the above discussion, Defendants’ Motion for Summary Judgment on
Plaintiff's FMLA interference claims in Counts Eight and Nine must be denie

D. FMLA Violations for Interference by Counting FMLA -Qualifying Leave
Against Plaintiff (Counts X and XlI)

Plantiff claims that Defendant Bristol Township and Defendant Swichar violated 29

U.S.C. § 2615(a)(1) by (a) giving Plaintiff a letter informing him that he had exdthbis sick
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leave, that his sick leave had not been approved, and that he must refokt ¢o face
disciplinary action or discharge; (b) failing to provide Plaintiff with writtetifrcation that his
First and Secon@ertifications werencomplete and failing to inform him about what additional
information was necessary, as required by 29 C.F.R. § 825.305(c); and (c) by cBivitilng
qgualifying leave against Plaintiff for purposes of disciplinary action amcinetion. (Am.

Compl. 11 188, 189-193, 197, 198-202.)

Both Defendants and Plaintiff relied on the same arguments for each offfPdeiLA
interference claims. Thus, for the reasons discussed above, Defendants’ Md8omfoary
Judgment is denied as to Counts Ten and Eleven, extbptespect tahoseclaimsrelated to
the saecalled Second Certification, for which Defendants’ Motion for Summary Judgment is
granted.

E. EMLA Violations for | nterferencein Violation of 29 U.S.C. 2615(a)(1)
(Counts XII and XIII)

Plaintiff alleges that Defendant Bristol Township and Defendant William McCauley
violated 29 U.S.C. § 2615(a)(1) by requg Plaintiff to obtain a Second Certification of
Employee’s Serious Health Condition, failing to inform Plaintiff in writing that thst Fir
Certification was insufficient or incomplete, and by not providing Plaintiff wititten
notification of what additional information would be needed to make the certificatioplete
and sufficient, as is required by 29 C.F.R. § 825.307(b)(1). (Am. Compl. 11 206213, 217-223.)
Plaintiff further alleges that Defendant Bristol Township did not cover the BtestHff
incurred in obtaining a Second Certificationd. ( 224.)

29 C.F.R. § 825.307(b)(1) provides that:

An employer who has reason to doubt the validity of a medical

certification may require the employee to obtain a second opinion
at the employer’s exgnse. Pending receipt of the second (or third)
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medical opinion, the employee is provisionally entitled to the
benefits of the Act, including maintenance of group health
benefits. If the certifications do not ultimately establish the
employee’s entittemento FMLA leave, the leave shall not be
designated as FMLA leave and may be treated as paid or unpaid
leave under the employer’s established leave policies.

29 C.F.R. § 825.307"

As discussed above, the record evidence indicates that the “Second&entifiis in
fact a doctor’s notthat Plaintiff was required to submit in order to return to work after missing
more than three days in connection with his hospitalization and treatment for a pulmonary
embolism,andis wholly unrelated to his applicatidor FMLA leave due to trigeminal
neuralgia. Accordingly, Defendants’ Motion for Summary Judgment is granted withcetpe
those aspects of Plaintiff's claints Counts Twelve and Thirteevhich allege FMLA
interference on the basis of requiring a seccertification and for not covering the costs of a
second certification. To the extent that Counts Twelve and Thirteen sta# iRMrference
claims against Defendant Bristol Township and Defendant McCauley on the baaisitoirgt
violations in connetion with the first medical certification Plaintiff submitted with his
application for FMLA leave, Defendants’ Motion for Summary Judgment is denieldefor t

reasons discussed above in connection with Counts Eight, Nine, Ten, and Eleven.

F. FMLA Violations for Retaliation (Counts XIV, XV, and XVI)

Plaintiff's final category of FMLA claims allege retaliation in violation2¥ U.S.C. §
2615(a)(2)against Defendants Bristol Township, McCauley, and Swichar for taking adverse

action against Plaintithbased on his request for and/or use of FMLA leave. (Am. Compl. 11

23 Seeals029 U.S.C.A. § 2618'In any case in which therloyer has reason to doubt
the validity of the certification provided under subsection (a) of this sectioedee lunder
subparagraph (C) or (D) of section 2612(a)(1) of this title, the employereqgaye, at the
expense of the employer, that the iblig employee obtain the opinion of a second health care
provider designated or approved by the employer concerning any informatidiecentider
subsection (b) of this section for such legve.
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231-32, 240-41, 251-52.) Plaintiff alleges that (1) Defendants Bristol Township and McCauley
harassed Plaintiff about the severity of his condition, including telling Platinétfhe would not
be gproved for FMLA leave for “just” trigeminaleuralgia, and by requiring him to obtain a
Second Certification; (2) all Defendants conducted undue and harassing sweel#®laintiff;
(3) all Defendants forced Plaintiff to undergo an unnecessary aalkba8reathalyzer test
during work hours “for the purpose of harassment;” (4) all Defendants threatenedfvéh
disciplinary action or discharge for using FMLA leave, and (5) DefendaiaMley refused to
provide written notice to Plaintiff that$iFMLA application was incomplete and that additional
information was necessary to make it complete and suffici&htf{ 231, 240, 251.) Plaintiff
alleges further that the conditions of his employment became so intolerabledasbiaable
person in Plaintiff's situation would be forced to resign, and that, under the circuesstanc
Plaintiff's resignation on June 18, 2013 was involuntary and amounted to a constructive
discharge. I€l. 11 233-34, 242-43, 253-254.)

The FMLA provides thaffi] t shall beunlawful for any employer to interfere with,
restrain, or deny the exercise of or the attempt to exercise, anpmyided under this
subchapter and that “[i]t shall be unlawful for any employer to discharge oy iotlagr manner
discriminate againstny individual for opposing any practice made unlawful by this subchapter.”
29 U.S.C. § 2615(&))(2). “Because FMLA retaliatiorlaims require proof of themployer’s
retaliatory intent, courts have assessed these claims through the |lemdayineamt
discrimination law. Accordingly, claims based on circumstantial evidence haneabsessed

under the burden-shifting framework established in McDonnell Douglas Corp. v. Green, 411

U.S. 792 (1973), while claims based on direct evidence have been assessed under the mixed-

motive framework set forth in Price Waterhouse v. Hopkins, 490 U.S. 228, 276—77 (1989)
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(O’'Connor, J., concurring).”_Lichtenstein v. Univ. of Pittsburgh Med. Ctr., 691 F.3d 294, 302

(3d Cir. 2012). In this case, both parties have structured their arguments based on the burden
shifting frameworkapplied to claims based on circumstantial evidence

Under the McDonnell Douglasodel, the plaintiff is first required to set forth sufficient

evidence to establish a prima facese. “Under that familiar test, the plaintiff must first
establish grima faciecase of discrimination by showing that: (1) s/he is a member of a
protected class; (2) s/he was qualified for the position s/he sought to attaairgr(®) s/he

suffered an adversamployment action; and (4) the action occurred under circumstances that

could give rise to an inference of intentional discrimination. Makky v. Chertoff, 541 F.3d 205,

214 (3d Cir. 2008) (citing McDonnell Douglas, 411 U.S. at;@¥eridan v. E.l. DuPormte

Nemours & Co., 100 F.3d 1061, 1066 n.5 (3d Cir. 1996) (en batit]he elements of a prima

facie case depend on the facts of the particular casmés v. Sch. Dist. of Phila., 198 F.3d 403,

411 (3d Cir. 1999). To establislpama faciecase of etaliation under FMLA, Plaintiff must
show that “(1) [[he invoked [his] right to FMLAualifying leave, (2) [|he suffered an adverse
employment decision, and (3) the adverse action was causally related movibesition of
rights.” Lichtenstein 691 F.3cat 302.

Once gorima faciecase is established, the second stage shifts the boirgemduction to
the defendanwvheren the defendant must produce evidence sufficient to support a finding that

there was a legitimate, nondiscriminatory reason for the employment aStiodary’sHonor

Ctr. v. Hicks, 509 U.S. 502, 506-07 (1993). The burden on the defendant at this juncture is
“relatively light,” and the defendant can satisfy it “by introducing evidevtueh, taken as true,
would permit the conclusion that there was a non-discriminatory reason for the abfavor

employment decision.”_Fuentes v. Perskie, 32 F.3d 759, 763 (3d Cir. I'99)employer
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need not prove that the tendered reasdnoallymotivated its behavior, as through this burden-
shfting paradigm the ultimate burden of proving intentional discrimination always wath the
plaintiff.” 1d.

Once the defendant articulates such reasons, the burden revertsthaqgiaimtiff, who
must show by a preponderance of the evidencdlibae legitimate reasons were a pretext for
discrimination. Fuentes32 F.3d at 763In order to defeat aummary judgment motion, the
plaintiff must produce evidence which would allow a factfinder “reasonablyéo tinhteachof
the employer’s proffed nondiscriminatory reasons was eithep@st hoc fabrication or
otherwise did not actually motivate the employment action (that is, the gabffeason is a

pretext).” Id. (internal citations omittedgee alsdRobinson v. Matthews Int’l Corp., No.

Civ.A.09-1965, 2010 WL 763869, at *3 (3d Cir. Mar. 8, 2010). To disctieeliemployer’s
proffered reason . . . the plaintiff cannot simply show that

the employer’s decision was wrong or mistaken, since the factual
dispute at issue is whether discrimimgt@nimus motivated the
employer, not whether the employer is wise, shrewd, prudent or
competent. Rather, the nonmoving plaintiff must demonstrate such
weaknesses, implausibilities, inconsistencies, incoherencies, or
contradictions in the employer’s prefed legitimate reasons for its
actions that a reasonable factfinder could rationally find them
unworthy of credence.

Fuentes32 F.3d at 765. In other words, “the question is not whether the employer made the
best, or even a sound, business decisiosvhether the real reasondiscrimination.” Keller

v. Orix Credit Alliance, Inc., 130 F.3d 1101, 113l Cir.1997) (quoting Carson v. Bethlehem

Steel Corp.83 F.3d 157, 159 (71@ir. 1996)).
In an effort to further define the boundaries of theégxteinquiry at thesummary
judgmentstage, théJnited States Court of Appeals for the Third Circuit has emphasized that the

plaintiff must “point to some evidence, direct or circumstantial, from which difetgr could
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reasonably either: (1) disbeliettee employer’s articulated legitimate reasons; or (2) believe that
an invidious discriminatory reason was more likely than not a motivating onde#tive cause

of the employer’s action.Fuentes32 F.3d at 764. Under the first method, the plaintiff mast
noted above, “demonstrate such weaknesses, implausibilities, inconsisten@es;aalictions

in the employer’s proffered legitimate reasons for its action that anaaledfactfinder could
rationally find them ‘unworthy of credence’ and hender that ‘the employer did not act for

[the assert@] non-discriminatory reasons.’ld. (internal citations omittedsee alsdsilbert v.

Phila. Media Holdings, 564 F. Supp. 2d 429, 434 (B?B.2008). Unless there is evidence of

discrimination, the court is permitte@itherto get involved in the subjective business decisions

of the employer, nor teet its own employment standards for the emplo$eeEzold v. Wolf,

Block, Schorr & Solis—Cohen, 983 F.2d 509, 527 (3d Cir. 1992).

“Alternatively, thiough the second method outlined=mentedo prove that the
defendant’s proffered legitimate and ndiseriminatory reason is merely pretext, a plaintiff
could show that invidious discrimination was more likely than not a motivating or detgivei
factor in the defendant’s adverse employment acti@ilbert, 564 F. Supp. 2d at 434 (citing

Fuentes32 F.3d at 764). In other words:

the plaintiff must point to evidence with sufficient probative force
that a factfinder could conclude by a prepaadee of the
evidence that [the protected characterjstias a motivating or
determinative factor in the employment decisiéor example, the
plaintiff may show that the employer has previously discriminated
against [him or her], that the employer had discriminated against
other persons within the plaintiff's protected class or within
another protected class, or that the employer has treated more
favorably similarly situated persons not within the protected class.

Simpson v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d 639, 644—45 (3d Cir. 1998) (internal
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citations omitted).

1. Prima Facie case

Defendants argue that Plaintiff cannot establish a prima facie case of retakaausdx
(1) Plaintiff cannot assert that he invoked an FMLA right because he nevdrséstd that he
was entitled to intermittent FMLA leav€2) Plaintiff voluntarily retired from hiposition on
June 18, 2013, has not established that he was constructively discharged “beyond the bald
allegations in his Amended Complaihgnd cannot establish a caubak between his
retirement and request for FMLA leaad @) Plaintiff has not adduced evidence to support the
other alleged adverse employment actidsst forth in the Amended Complaint. (Defs.” Mem.

Supp. Mot. Summ. J. 19-20, 21The Court will adiress each of Defendants’ arguments in turn.

a. Whether Plaintiff Invoked His Right to FMLA Leave

In response to Defendants’ argument that he never established his entitlement to
intermittent FMLA leave, Plaintiff first asserts that he invoked his righiMaA leave “when
he explained his medical condition to Paula Kearns, she advised him to take inéfvite
leave, he filled out the application with Kearns’ help, fre] submitted it as instructed by
Kearns.” (Pl.’'s Resp. Opp’n Summ. J. 24 (citing Plaintiff Dep. 33:24-34:12, 34:3-21, 35:7—
36:17; 37:15).)Plaintiff nextargues that Defendants’ contention that Plaintiff never established

his entitlement to FMLA leave because his medical certification was incompletdtys fa

24 The other alleged adverse employment actionglaredling Plaintiff that his FMLA
leave request wadd not be approved for “just” trigeminal neuralgia and requiring Plaintiff to
obtain a Second Certification; (2) conducting harassing surveillance of RlgB)tiorcing
Plaintiff to submit to a Breathalyzer tegt) refusing to provide Plaintiff with notice that his
FMLA application was incomplete; anl)(threatening Plaintiff with disciplinary action or
discharge for using FMLAligible leave. (SeBPefs.” Mem. Supp. Mot. Summ. J. 20.)
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because Plaintiff never received written notice of any deficiency asedduwrstatute. Id. at 24
n.52.)

“An employee giving notice of the need for FMLA leave does not need to expressl
assert rights under the Act or even mention the FMLA to meet his or her obligation tdeprovi
notice, though the employee would need to state a qualifying reason for the needaddeave
otherwise satisfy the notice requirements set forth in § 825.302 or § 825.303 depending on
whether the need for leave is foreseeable or unforesee@8e«C’F.R. § 825.3(qh). “When an
employee seeks leavor the first time for a FMLAqualifying reason, the employee need not
expressly assert rights under the FMLA or even mention the FMLA.” 29 C.F.R. § 825.302
“An employee shall provide at least vdrbatice sufficient to make the employer awtrat the
employee needs FMLAualifying leave, and the anticipated timing and duration of the leave.
Depending on the situation, such information may include that a condition renders thgesmpl
unable to perform the functions of the job . . Id! “An employee has an ob&gon to respond
to an employer’s questions designed to determine whathabsence is potentially FMEA
qualifying. Failure to respond to reasonable employer inquiries regardireptleerequest may
result in denial of FMLA protection if the employer is unable to meitge whether the leave is
FMLA-qualifying” Id. “[A] n employer may require that written notice set forth the reasons for
the requested leave, the anticipated duraifdhe leave, and the anticipated start of the leave.
Where an employee de not comply with the employer’s usual notice and procedural
requirements, and no unusual circumstances justify the failure to comply, pktitécted leave
may be delayed or deni€d29 C.F.R. § 825.3(2).

Under this standard, Defendants’ claim that Plaintiff never invoked his rigivité\ F

leave must fail. First, Plaintifave his employer notice of his FMLA request, both when he
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spoke with Paula Kearns and when he submitted the Bristol Township FMLA applicatidreand t
accompanying medical certificatiohe fact that Defendants considered his medical
certification incomplete does not erase the actions Plaintiff took to notify his eznpth@g he
wished to apply for FMLA leave. Second, as discussed above, Plaintiff was not provided the
required written notice and seven day opportunity to anyedeficiencies in the medical
certification that Defendants deemed incomplé&hether Plaintiff had other communications
from hisemployer regarding the certification is disputdthe first element oh prima facie case

of FMLA retaliation merelyequires Plaintiff to establish that he invoked his right to FMLA
leave, which helid by giving notice of his need for leave to his emplo Accordingly,

Defendants’ argumemegarding the first element of a prima facie daset persuasive.

b. Whether Plaintiff Suffered Adverse Employment Actions

The second element of a prima facie case of FMLA retaliation requires Pleirgifow
thathe suffered adverse employment actioAs.stated above, Defendants argue that Plaintiff
was not constructively discharged because he voluntarily retired from hispasitdune 18,
2013, andhat hehas not adduced evidence to support the other dliedeerse employment
actions, specifically that Defendan($) told Plaintiff that his FMLA leave request wia not be
approved for “just” trigeminal euralgia and requiredlaintiff to obtain a Second Certification;
(2) conductedharassing surveillancd Blaintiff; (3) forcedPlaintiff to submit to a Breathalyzer
test;(4) refusedto provide Plaintiff with notice that his FMLA application was incomplete; and
(5) threatenedPlaintiff with disciplinary action or discharge for using FMiefigible leave.
(SeeDefs.” Mem. Supp. Mot. Summ. J. 2Qt)is not entirely clear from the manner in which
Plaintiff structured his argumenthether each individual act ssill alleged to be a staralone
adverse employment actioor, whether Plaintifhow only asserts that they meepart of the
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ongoing acts of antagonism which led to his constructive discharge. Based on thgirasin
the Amended Complaint, the Court will proceed as though Plaintiff still intends to ckim th
each event was a retaliatory act in vimatof the FMLA, and that together they led to his
constructive discharge.

An adverse employment action is “an action by an employer that is sertbtengible
enough to alter an employee’s compensation, terms, conditions, or privileges oyraenl.”

Storey v. Burns Int'l Sec. Servs., 390 F.3d 760, 764 (3d Cir. 2864mende(Dec. 20, 2004)

(quotations omitted). The Court now turns to a discussion of each a@ifegedadverse

employment actions.

i. The Individual Events

a. “Just” Trigeminal Neura lgia and the Second
Certification

Plaintiff makes no argument in support of his allegation that Defendant McCauley
refused to approve his FMLA application because it was for “just” trigeminahlyga and that
he was required to obtain a second medical certification. Plaintiff does not poigtrecard
evidence to establish that Defendant McCauley made that particular remark igieountl
neuralgia. As discussed above, thecatbed second certification was actually a doctor’s note in
connection wh a separate medical condition for which Plaintiff received treatraedtwhich
was required by Township Policy and the CBA in order for Plaintiff to return to wddwiiolg
threeor more sick days. Thus, Plaintifedlegation is nosupportedy therecord evidence,
either on its owror aspart ofany alleged ongoing antagonism. Accordin@gfendants are

entitled to summary judgment as to this aspect of Plaintiff's FMLA retaliation claims.
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b. Harassing Surveillance

Defendants do not make any siieargumentin support of their Motion for Summary
Judgmenss to whether the trip to the VFW by Defendant Swichar and Paula Kearns was an
adverse employment actioRlaintiff argues that their “surveillance” was an adverse
employment action, becausg (t.caused him to feel threatened, because an accusation of
drinking could have resulted in his termination; and (2) Defendants later used his @stec
VFW on June 6, 2013 as the basis for the Breathalyzdrlastiff tookon June 10, 2013.

(Pl’s Resp. Opp’n Summ. J. 29As discussed above, there are factual discrepancies regarding
Defendants’ motivations for sending Defendant Swichar and Paula Kearns toviheo 6ok

for Plaintiff. Based on the current evidence of record, it is posdiakeareasonable jury could

find that such conduct was an adverse employment action. Accordingly, summarynudgme

to whether the “surveillance” was an adverse employment dstioappropriate.

c. Breathalyzer Test

Plaintiff asserts that requiring hita take a Breathalyzer test on June 10, 2013 was an
adverse employment action because he would have been subject to discipline ayelistlear
refused to take the test, and because the tegjivers in the absence of reasonable suspicion and
in violation of his Fourth Amendment rights. (Pl.’s Resp. Opp’n Summ. J. 28.) Plaintifsargue
that a jury could find that the test constituted retaliation for invoking his FNti&s, because it
was administered on Plaintiff’s first day back at work after uBiMigA leave. (d.) Defendants
argue only that Plaintiff voluntarily consented to the test, and that he was ndlydotgad to
take it. (Defs.” Mem. Supp. Mot. Summ. J. 21.) Because the issue of whetherfPlaintif

voluntarily consented to the test is disputed by the parties, and because a tayyawllg find
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that subjecting Plaintiff to an alcohol test in violation of Bristol Township policy avaadverse
employment action, summary judgment as to whether the Breathalyzer tegttsohan
advese employment actiois inappropriate.

d. Failure to Provide Notice of Incomplete FMLA
Application

Plaintiff did notaddresdis allegation that Defendant McCauley retaliated against him by
failing to provide him with notice of his incomplete FMLA applicattiin those portions of his
briefs regarding his FMLA retaliation claimgAm. Compl. § 251.Defendants argue simply
that Plaintiff adduced no evidence to support his contentions of this, or anyaohhense
employment action. SeeDefs.” Mem. Supp. Mot. Summ. J. 20.) This conclusory assertion does
not establish the absence ofissue of material fact as to whett@efendant McCauley’s failure
constituted retaliatianNeither party has provided satisfactory briefing on whether this
allegation may support both Plaintiff’'s FMLA interference claims and anA-kéitaliation
claim against Defendant McCauley, in the context of an individual adverse engplbgiction,
as opposed to in connection with termination of employment via constructive dis€harge.
Thereforg in spite of the fact th&laintiff did not include Defendant McCauley’s alleged failure
to provide written notice as part of his constructive discharge claim, and did nehoeféhat
allegation in connection with the FMLA retaliation portion of his briefs in opposition to
summary judgmenthe Courtdeclines to grant Defendants’ Motion for Summary Judgment as to

this aspect oPlaintiffs FMLA retaliation claims.

%> The Third Circit has stated that “we interpret the requirement that an employee ‘take’
FMLA leave to connote invocation of FMLA rights, not actual commencement of leave.”
Erdman v. Nationwide Ins. Co., 582 F.3d 500, 509 (3d Cir. 2009). Thus, “firing an employee for
a valid request for FMLA leave may constitute interference with the empiolfd4 A rights as
well as retaliation against the employedd’.
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e. Threat of Disciplinary Action or Discharge

The next alleged adverse employmadation concerns the June 18, 2013 ldtiat
Defendant Swichar delivered to Plaintifefendants first argue that Plaintiff never sought to
take FMLA leave on June 17, 2013 or June 18, 2013, and that he was unable to recall if the
reason he called osick on those days was because of his trigeminal neurg@eds.” Mem.
Supp. Mot. Summ. J. 20 (citing Plaintiff Dep. 87:1-20, 88:1-7).) To be precise, however,
Plaintiff testified at his deposition thats to June 17, 2013, he did not remember ib# tis
jaw, but that he believed it was his jaw acting up, and that he did not remember velfigdhéc
sick on June 18, 2013. (Plaintiff Dep. 87:4-5, 88:3—h§ mere fact tha®laintiff could not
recall, approximately onanda-half years later, whiaer he called out sick on those days due to
his jawdoes not conclusively protkat Plaintiff was not attempting to use intermittent FMLA
leave on those days, or that Defendants did not think that Plaintiff was attemptiedg=id u&
leave. In fact, the emails exchanged among Defendant McCauley, DefendamurSand Kate
Murphy on June 18, 20IiB8dicate that Defendants believed that Plaithifught he was using
FMLA leave on those dates. (Sek's Exs. 12-14.)

The Third Circuit has previously remarked on “the language of 29 C.F.R. § 825.303(a),
which provides that ‘where the employer does not have sufficient information aboeasioa r
for an employee’s use of leavwbe employer should inquire further of the employee . . . to

ascertain whether leave is potentially FMigMalifying.” Lichtenstein v. Univ. of Pittsburgh

Med. Ctr., 691 F.3d 294, 303 (3d Cir. 2012). “The regulations thus clearly envision situations
where an employee can satisfy her notibkgation without providing enough detzdl
information for the employer to know if FMLA actually appliedd. “How the employee’

notice is reasonably interpreted is generally a question of fact, not ldw(citations omitted).
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Accordingly, genuine issues of material fact remain d&$)tevhether Plaintiff believed he was
using FMLA leaveon the relevant date@) whether Plaintiff's notice was sufficient or whether
Defendants should have enquired further about Plaintiff's leave should be characterized;
and @) whether Defendants astt in retaliation for Plaintiff'sntention orattempts to use FMLA
leave.

Defendants next argue that “[n]o evidence exists that Plaintiff was threatehed wit
discipline or discharge for using ‘eligible’ FMLA leave” and that “[i]regle Plaintiff was
notified that he had exhausted his sick leave[trad] continued failure to appear at work would
result in discipline up to and including discharge.” (Defs.” Mem. Supp. Mot. Summ. J. 20-21.)
If, however, Defendants had provided Plaintiff with written notice and an opportunityetdisur
incomplete FMLA application, as is required by statute, Plaintiff would not havedpsgating
under the impression that he was using FMLA leave while Defendants apparentiyednt
treating Plaintiff's absences as ordinary sick leave. As discussed al®wecdhd evidence
submitted by the parties does not establish that Plaintiff was provided whtimstice either
verbally or in writing Accordingly, given the absence of notice by Defendamtg failure by
Plaintiff to revise his FMLA applicationannot establish the lack of adverse employment
action for purposes of an FMLA retaliation claim. Furthermore, it is not cleether and why
some of Plaintiff's absences were counted as FMLA leave, while other daysowetted as sick
leave. Thus, a reasonable jury could find that the June 18, 2013 lettemnaab/erse

employment action

f. Withholding Vacation Pay

Plaintiff nextasserts that Defendants took adverse employment action against him by
withholding payment of his accrued and unused vacation time until nearly twoajtearss last
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day of work and that “[w]ithholding the vacation pay constituted withholding Plaintiff's wage
which was a serious and tangible consequence altering Plaintiff's anticquatgensation.”
(Pl’s Resp. Opp’n Summ. J. 30.) According to Plaintiff, “[tlhe payment of accruetdoraca
time came on the heels of the adverse acts [described in Plaintiff's briefingchlaintiff's
constructive discharge . . ..” (Pl.’s Resp. Opp’n Summ. J.Blaintiff asserts that “[i]n the
absence of any legitimate reason for delaying the payment to Plaintif§anadde inference can
be made that withholding Plaintiff's vacation pay was another act of retalrafiiecting
Defendantsanimus for Plaintiff's use of FMLAeligible leave.” [d.)?®

In support of his argument, Plaintiff cites Lupyan v. Corinthian Collégabe

proposition that “FMLA protects employees against retaliation even aftentpmyee has
returned from FMLA leave.” (Pl.’s Resp. Opp’n Summ. J. 30 n.64.) In that case, the Third
Circuit stated that [tjhe FMLA’s protection against retaliation is not limited to periods in which
an employee is on FMLA leave, but encompadiseemployes conduct both duringhd after

the employers FMLA leave.” Lupyan v. Corinthian Colleges Inc., 761 F.3d 314, 324-25 (3d

Cir. 2014) (quoting Hunt v. RapideéHealthcare SysLLC, 277 F.3d 757, 768—-69 (5th Cir.

2001)). The nature of retaliation claims digctly focuses on th employers conduct and
motivations for terminationTherefore, an employee is not precludess a matter of law-from
bringing a retaliation claim simply because she exceeded the tweblke FMLA entitlement.
Lupyan 761 F.3d at 235 (citation omitted).

Defendants did not adeks this issue in their brief®laintiff did not clearly delineate

how and whethetupyanshould apply to the facts of this case, nor did he adequately brief the

%6 Defendantslid not make a specific argument regarding this alleged adverse
employment action in their MemorandwhLaw, presumably because it was not specifically
identified in Plaintiff's Amended Complaint as part of his retaliation claiMereover,
Defendants did not specifically address Plaintiff's arguments as to tlgatadie in their Reply.
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issue of whether the withheld vacation pay can constitute part of the ongoing autzgainism

leading to constructive discharge. In light of these omissions in the partids, breeCourt

declines to grant summary judgment to Defendants on this aspect of Plaiatdfsition claims
il. Whether the Above Actions Viewed Together,

Constitute Ongoing Antagonism Resulting in
Constructive Discharge

As stated above, Plaintiff alleges that certain of the individual adverse engsioy
actionsthe Court has just discussaldo constitute acts of ongoing antagonism thatddds
constructive discharge. “To find constructive discharge, a court ‘need meckthéit the
employer knowingly permitted conditions of discrimination in employment so inbiéetiaat a

reasonable person subject to them would resigoebofsky v City of Phila., 394 F. App’x 935,

939 (3d Cir. 2010) (quoting Goss v. Exxon Office Sys. Co., 747 F.2d 885, 888 (3d Cii. 1984)

Defendants argue that Plaintiff voluntarily retired on June 18, 2013, and that he cannot
identify evidence to support his @djations “that conditions of discrimination existed at all, let
alone identify conditions” that satisfy the legal standard for finding cartsteudischarge.

(Defs.” Mem. Supp. Mot. Summ. J. 19-20.) Plaintiff responds that there was a period of ongoing
acts of antagonisitihatbegan with his invocation of FMLA rights atttat continued up to and

after June 18, 2013, which rendered the conditions of his employment so intolerable that a
reasonable person in his situation would be forceddign. (Pl.’'s Rsp. Opp’n Summ. J. 25.)
Plaintiff identifies four specific incidents which were part of this peribdngoing acts of

antagonism: (1) the June 18, 2013 letter that ordered Plaintiff to return to work or face discipline
or discharge(2) the June 10, AB Breathalyzer test that Defendants required Plaintiff to take;

(3) surveillance of Plaintiff at the VFW on June 6, 2013; and (4) withholding Plaintitfreied

and unused vacation pay for a period of nearly teary (Id. at 25-31.)
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As discussed more thoroughly above, a reasonable jury could find that these events
constitute adverse employment actions. Thus, based on the record evidence submisted in thi
case, Plaintiff has identified conduct by Defendants that, when viewed assacdeavents,

coud be found to be so intoleralileata reasonable person would be forced to resign.

c. Whether the Adverse Employment ActiondNere Causally Related
to Plaintiff's Invocation of FMLA Rights

“To demonstrate a prima facie case of causd@oplaintiff] must point to evidence
sufficient to create an inference that a causative link exists betweefihé|] leave and [the]

termination’ Lichtenstein v. Univ. of Pittsburgh Med. Ctr., 691 F.3d 294, 307 (3d Cir. 2012)

(citing Farrell v. Planters Lifesavers CQ06 F.3d 271, 279-81 (3d Cir. 2000))Vhen the

‘temporal proximity’between the protectexttivity and adverse action is ‘unduly suggestive,’
this ‘is sufficient standing alone to create an inference of causality and defeat summary

judgment.” Id. (quding LeBoon v. Lancaster Jewish Cmty. Ctr. Ass’n, 503 F.3d 217, 232 (3d

Cir. 2007)). “Where the temporal proximity is not ‘unusually suggestive,’ [courts rasist]
whether ‘the proffered evidence, looked at as a whole, may suffice to raiséetkade.” Id.

(quoting_Leboon, 503 F.3d at 232) (additional citation omitted)).

Defendants first argue that Plaintiff has not established evidence to suppasséitions
that he suffered from adverse employment actions because of his requesLfotdave, orthat
he was constructively discharged. (Defs.” Mem. Supp. Mot. Summ. J. 21.) According to
Defendants, there is insufficient temporal proximity because “Plainbfhgted his incomplete
FMLA application four months prior to his voluntary retirement . . . [and thus] theedlkging
is not ‘unusually suggestive’ of a retaliatory motive.ld.J In support of that assertion,
Defendants cite a casewhich the court found that a time period of two months between the
plaintiff's last use of FMLA leavand her termination was too long to show causation between
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protected activity and retaliationSé€eid. (citing Allen v. Nutrisystem, In¢.No. CivA.11-4107,

2013 WL 1776440, at *8 (E.D. Pa. Apr. 25, 20af)d, 546 F. App'x 98 (3d Cir. 201R)
Defendants’ argument is misleading, however, becatide the total time between Plaintiff's
initial FMLA application and June 18, 2013 is approximately four months, each event that
Plaintiff asserts was an adverse employment action occurred within a maksgsair at most
weeks,of his use of leave. Genuine issues of material fact reregarding whether Plaintiff
was using leave for trigeminal neuralgia or for other reasons, whether éxelddiie was using
sick time or FMLA time, whether Defendants imtienally treated Plaintiff's absences as sick
time as opposed to FMLA time after failing to give Plaintiff written notice that hecaleted
correct his FMLA applicationand whether Plaintiff voluntarily retired or was constructively
discharged. Accordaly, summary judgment would not be appropriate on the basis of
Defendants’ argument thttere is no “unduly suggestivegmporal proximity between
Plaintiff's initial application for FMLA leave and hlast day of work.

Defendants nexdrgue that Plairfi has not shown that the alleged adverse employment
actions were causally connected to his FMLA applicaé@opposed theing caused by “his
admittedly strained relationship with the leadership in Bristol Township.fs(CiReply 5
(citing Plaintiff Dep. 56:15-56:21).According to Defendants, “the evidence of record shows
that Plaintiff's poor working relationship with [Defendant Swichar] began poibid request for
FMLA leave and arose mainly out of disagreements to the CBA agreement.”’ ({D&fs.

Supp. Mot. Summ. J. 21.)At his deposition, Plaintiff testified that his working relationship
with Defendant Swichar was “[n]ot good.” (Plaintiff Dep. 56:15-17.) When asked whie¢her t
relationship started off “not good,” Plaintiff responded that they “[jJust dicgt'tadpng. Like, he

had his thoughts and | had mineld.(at 56:18—-21.)Defendants maintain that Plaintiff's
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allegations of “harassment” are unrelated to his FMLA leave request and thatetteeinstead
related to “disagreementstieen Plaintiff and Mr. Swichar on operation of the sewer plant.”
(Defs.” Mem. Supp. Mot. Summ. J. 22 (citing Plaintiff Dep. 60:6—11)li the portion of
Plaintiff's deposition that Defendants cite, Plaintiff testified that he and Dafer@ichar had

“a lot of disagreements.”ld.) Plaintiff also testified, however, that he viewed those
disagreements as beibgtween himself as a union shop steward and Defendant Swichar, as
opposed to between himself as a worker and Defendant Swi¢thaat §0:12—18.)

In support of their argumerdefendants citéeBoon v. Lancaster Jewish Community

Center Associatiofor the proposition that “[tjhere can be no inference of retaliation when the

employee and the employer have had a strained relationshpdftztes the protected
activity.” (Defs.’ Reply 5 (citing_eBoon, 503 F.3d 217, 234 (3d Cir. 2007¥).)n LeBoon, the
Third Circuit determined that

although the evidence in the record clearly shows a tense
relationship betweefPlaintiff] and [her sugrvisor] it does not
sustain the inference that it was causedmigintiff's] protected
activity. Rather, there is a clear patternBlintiff’'s] complaining

to Board members about [her supervisorinsisting on respect for
formalities andher supevisor’'s] displeasure at these reports and
limitations on her authority even before any mention of possible
discriminatory conduct on the part of the LICC; there are also clear
indications thafPlaintiffl was not the only person who suffered

*’Defendants also assert that because Defendant Swichar never spoke to Plaintiff abo
his FMLA leave, Plaintiff is unable to establish that the alleged antagoodstduct had any
relation to the FMLA request. (Defs.” Mem. Supp. Mot. Summ. J. 22 (citing Fidbefp.
60:19-21).) However, as discussed abeven if Plaintiff and Defendant Swichar never spoke
to each other directly about Plaintiff's FMLA leave request or use of FMh&ketis record
evidence which shows that Defendant Swichar was aware that Plaatti&pplied for FMLA
leave and that Plaintiff believed he was using FMLA leave at various timasordingly,this
argument is not dispositive with respect to any causal connection betweerifBI&NILA
request or use of FMLA leave and the allegeceesly employment actions.

28 Both Defendants and Plaintiff provided the incorrect citatior.é&Boon in their Reply
and Sur-reply briefs. JeeDefs.” Reply 5; Pl.’s Suraply 9.) The correct citation is above.
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the consequences of complaining to the Board aljthe
supervisor].

LeBoon, 503 F.3d at 238y contrast, in this case, each of the events Plaintiff identified as part
of theongoing acts of antagonism occurred in close temporal proximity to Plaint#€ or
attempted use of FMLA leave, or sick leave that Plaintiff may have believed wagdteeited as
FMLA leave. While Plaintiff and Defendant Swichmaynot havehada good working
relationship generally, that fact would not negate any causal connection metaiedff’s
attempts to use FMLA leave and the conduct of Defendant McCauley. Likewadact that
Plaintiff and Defendant Swichar did not have a good working relatiorsitiygrbecause of
Plaintiff's role as shop stewarat for other reasonsloes Bt negate any causal connection that
may be inferred from the temporal proximity between Defendant Swichar’'s ¢amlic
Plaintiff's invocation of his FMLA rights and/or attempts to use FMLA leaBecause Plaintiff
has shown some evidence to suppornéerence that he may have been constructively
discharged because of his attempts to use FMLA leave, the Third CircuitisgindieBoon
do not require a finding of summary judgment in Defendants’ favor simply beckaiseffFhad
also previously expeznced conflicts with Defendant Swichar or Defendant McCauley.
Ultimately, Plaintiff has adduced evidence to show that the adverse employment actions
he identified are causally connected to his invocation of FMLA righitst, with respect to the
encoungr between Plaintiff and Defendant Swichar and Pautarket the VFW on June 6,
2013, a rational juror could find that this alleged surveillance was causally teshiec
Plaintiff's invocation of FMLA rights. Second, with respect to the Breathalggergenuine
issues of material fact remain as to whether Plaintiff’'s consent to the testlwatsmoand
whether subjecting Plaintiff to the test was in retaliation for using leaves, Birational juror

could also find that requiring Plaintiff to take the Breathalyzer test on June 10, 2018 was
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retaliation for Plaintiff taking leave the week befofghird, in light of the emails exchanged
among Defendant McCauley, Defendant Swichar, and Kate Murphy, as weleaseuibrd
evidence, a reasonableywould find that the June 18, 2013 letter ordering Plaintiff to return to
work or face discipline or discharge was causally connected to Plaing& and/or attempts to
use FMLA leave prior to that date. Fourth, genuine issues of materiedfiaain as to the
reason for a nearly twgear delay in Defendants providing Plaintiff with a check for his accrued
and unused vacation pallowinga reasonable jury find that the delay was causally
connected to Plaintiff's invocation of FMLA leave. Finally, based on the foreg@ngelhas
the above discussion as to whether Plaintiff can make out a claim for constructinaeghisc
sufficient to survive summary judgment, a reasonable jury could conttladBlaintiff was
constructively discharged and thlé termination of his employment was causally connected to
his invocation of FMLA rights.

On the basis of the above discussion, Defendants have not shown that they are entitled to
summary judgment on the third element of a prima facie case of FMLatieta Accordingly,
the Court turns to the second and third steps of the bsitd&mg frameworka discussion of
Defendants’ proffered evidenagesupport of their assertions thhere werdegitimate,
nondiscriminatory reasarior the employment @ions, and Plaintiff's arguments that those

reasons are pretextual.

2. Evidence of Pretext

Defendants argue thBtaintiff's FMLA retaliationclaims fail because he cannot prove
that Defendants’ actions were a pretext for unlawful retaliation. (DdEsm. Supp. Mot.
Summ. J. 22.)Defendants deny that Plaintiff suffered any adverse employment sciioh
assert that they have “clearly established that their notice of potestigilsie, and other
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alleged harassment, arose from the parties’ disagrets over the institution and application of
the CBA and Plaintiff's abuse of sick leaveld.(at 23.) In support of this contention,
Defendants point to Defendant McCauley’s belief that Plaintiff had beeniaggag pattern of
taking sick days on Mondays and Fridays, and that Plaintiff had reportedly beem theeW AWV
on a day that he had called out sicld. (citing McCauley Dep66:20—67:16Defs.” Ex. 9

Bristol Township Employee HandboakArt. XV).)

This argument fails for several reasoifrirst, Defendants have not “clearly established”
that the conduct which Plaintiff alleges constitutes adverse employmemsasas only
connectedo unionselated disagreements and Defendant McCauley’s belief that Plaintiff was
abusing his sick timeDefendants’ burden is to produce evidence sufficient to support a finding
that there was a legitimate, nondiscriminatory reason for the employment &¢ieft. Mary’s
Honor Ctr., 509 U.S. at 506—07As discussed above, there remain many issues of material fact
regarding Defendants’ conduct, the reasoning for their actions, and, in partivellameaning of
the June 18, 2013 email exchanges which seem to indicate that Defendants knewntifat Plai
believed he was using FMLA leave while Defendantsevaiiscussing the potential terminate
Plaintiff for exhaustingnis sick leave. In light of that evidence, Plaintiff's arguments that
Defendants’ proffered reasons are pretextual are sufficient to preclude suymaggnent for
Defendants.

Second, Defendants’ arguments with regard to Plaintiff's allegations dfwcinge
discharge do not entitle them to summary judgment as to that alleged adverse employm
action. Defendants argue that, at the time Plaintiff retired, no disciplinary actiongl@ad b
instituted against him and that his supervisor “merely advised him that his sieknaav

exhausted and that he was expected to return to work.” (Defs.” Mem. Supp. Mot. Summ. J. 23.)
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Defendants maintain that they had a legitimate;eieariminatory reason to notify Plaintiff o
potential disciplinary actiobecause Plaintiff had taken one and a half days of unapproved sick
leave immediately after a owgeek vacationand Plaintiff should have addressed any concerns
with the manner in which Defendants notified him on June 18, 2013 pursuant to the Union
grievance procedureld() But the occurrence of Plaintiff's retirement, which he alleges was
actually a constructive discharge, is not evidence that Defendants did nateetghinst

Plaintiff for invoking his FMLA rights. Similarly, the fact that Plaintiff did not pursue a union
grievance before turning in his retirement papers is not evidence thatiBefgidid not act
based on discriminatory reasons. In light of the record evidence regardimgl&efe and
Plaintiff's conflicting understandings of whether and when Plaintiff veisguFMLA leave as
opposed to sick leave, and the additional issues of material fact that remasncestthe
explanations that Defendants have offered for tlegatl adverse employment actions do not
entitle them to summary judgment.

On the basis of the above discussion, Plaina# establishelotha prima facie case of
retalation in violation of the FMLAandthe existence ajenuine issues of material fact
regarding whethethe Defendants’ proffered reasare pretextudor retaliation under the
FMLA. Thus, Defendants’ Motion for Summary Judgment with respect to Counts Fgurtee

Fifteen, and Sixteen is denied.

3. Defendant Swichar

Defendants make a separatgument for summary judgment as to Count Fourtéen,

which alleges an FMLA retaliation claim against Defendant Swichafendant Swichar asserts

29 ppparently, Defendants wish to make thigument with respect to Plaintiff's FMLA
interference claims in Count Ten as well as the FMLA retaliation claims in CourteEn,
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that Plaintiff cannot establish an FMLA claim against him because he is not an “emiploger
the terms othe FMLA, and that therefore all FMLA claims for individual liability against
Defendant Swichar should be “dismissed with prejudice.” (Defs.” Mem. Supp. Mot. Summ. J
24.)

Under the FMLA, an “employer” isdhy person who acts, directly or indirectly, in the
interest of an employer to any thie employees of such employe29 U.S.C. §
2611(4)(A)(i)(1). Such languagepfainly contemplates that liability for FMLA violations may

be imposed upon an individual person who would not otlserve regardeddhe plaintiff's

‘employer” Haybarger v. Lawrence Cty. Adult Prob. & Parole, 667 F.3d 408, 413 (3d Cir.
2012). In the Third Circuit, “this language means that an individual is subject to FIlsfiliyi
when he or she exercisesipervisory authority\er the complaining employee and was
responsible in whole grart for the alleged violation’ while acting in the employer’s intérest.

Id. at 417 (quoting Riordan v. Kempiners, 831 F.2d 690, 694 (7th Cir. 198@¢ Third Circuit

has determined that courts should use an “economic reality” testfjglyzing an individual
supervisor’'s control over the employee under the F[@RAthe FMLA, .. examining whether
the individual supervisor carried out the functions of an employer with respectamfloyee.”

Haybarger667 F.3d at 417 “[W] hether a person functions as an employer depends on the

though this argument does not appear in the portion of Defendants’ brief devoted to Count Ten.
(SeeDefs.” Mem. Supp. Mot. Summ. J. 24 (“Thus, Counts X and XIV should be dismissed.”).)

%0 plaintiff notes that Defendants neglected to #ite Third Circuit's decision in
Haybargeiin their brief. (Pl.’s Resp. Opp’n Summ. J. 32 n\6Defendants instead relied on an
opinion by this Court which predated the Third Circuit’s decisiodagbarger (SeeDefs.’

Mem. Supp. Mot. Summ. J. 24 (quoting Fleck v. WILMAC Corp., No.A0-05562, 2011
WL 1899198, at *13 (E.D. Pa. May 19, 2011 ourts have held that such individuabiigy
attaches undeghe FMLA when an employee has ‘exercised control’ over a plam#WLA
leave or acts on behalf of the emploY)efcitation omitted)).)
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totality of the circumstances rather than eechnical concepts of the employment relationship.’

Id. at 418 (quoting Hodgson v. Arnheim & Neely, Inc., 444 F.2d 609, 612 (3d Cir. fi7d)

sub nom. Brennan v. Arnheim & Neely, Inc., 410 U.S. 512 (1973)). The Third Circuit expressed

approval of the factors identified by the U.S. Court of Appeals for the SecondtGarsich can
include “whether the individal ‘(1) had the power to hire and fire the employee[ ], (2)
supervised and controlled employee work schedules or conditions of employment, (3)
determined the rate and method of payment, and (4) maintained employment records.’

Haybarger667 F.3d at 418 (quoting Herman v. RSR Sec. Servs. Ltd., 172 F.3d 132, 139 (2d Cir.

1999) (urthercitations omitted)holding modified by Zheng v. Liberty Apparel Co. Inc., 355

F.3d 61 (2d Cir. 2003)). The Third Circuit also noted the Second Circuit’s caution that “courts
must consider ‘any relevant evidence’ and ‘no one of the four factors standingsalone

dispositive” Haybarger 667 F.3d at 418 (quotin@arter v. Dutchess Cmty. CqI35 F.2d 8,

12 (2d Cir. 1984{citing Rutherford Food Corp. v. McComb, 331 U.S. 722, 730 (1947))

According to Defendants, Defendant Swichar was not Plaintiff's “emplégepurposes
of FMLA interference or retaliation claims for the following reas@fhy Defendant Swichar was
not involved in approving or disapproving PlaintifF81LA leave;(2) Plaintiff never spoke to
Defendant Swichar about his leave nor submitted any paperwork to him; and (3jfPlasnitiot
adduced evidence showing that Defendant Swichar had any involvement in applying FMLA
leave to Plaintiff's time off ofvork. (Defs.” Mem. Supp. Mot. Summ. J. 24.) The record
evidence submitted by the parties doesdefinitively support Defendants’ characterization of
the evidence. On the one hand, Plaintiff testified at his deposition that he never spoke to
DefendanSwichar about his request for FMLA leave. (Plaintiff Dep. 60:19-21.) On the other

hand, Paula Kearns sent an email regarding Plaintiff to Defendant Swickabruary 25, 2013,
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which said “[e]mployee continues on FMLAindicatingthat Defendant Swichavas aware that
Plaintiff was using or attempting to use FMLA ledweseveral months prior to Plaintiff's last
day of work (SeeMcCauley Dep. 70:21-73:1 (discussing email from Kearns to Defendant
Swichar).) Moreover, the emails exchanged among Defendant McCauley, Defendduatr S
and Kate Murphy show that Defendant Swichar was aware that Plaintiff belieweaishout on
FMLA leave, but that his time off was actually being treated as sick ti8eeP(.’'s Exs. 12—
14.)

In addition to the foregoing record evidence, Plaintiff relies on the followutg fa
support his argument that Defendant Swichar was a supervisor who exerciseldos@ntr
Plaintiff such that he may be individually liable under the FM{JA:Defendant Swichar was
Plaintiff's direct supervisor; (2) Defendant Swichar supervised and controlled employee work
schedules(3) Defendant Swichar managed attendance isfieBefendant Swichar had the
ability to approve vacation leavés)(Defendant Swichar had the ability to “write up” @oyees,
including Plaintiff, for misconduct; (6) Defendant Swichar was dispatched to igatest
Plaintiff's presence at the VFW on June 6, 2013; (7) Defendant Swichar requiredfRtainti
submit to a Breathalyzer test on June 10, 2013; &nalt Oefendnt McCauley’s direction,
Defendant Swichar prepared, signed, and delivered the June 18, 2013 letter wanniifigtiRia
he could face discipline or discharge if he did not return to work after exhaustingkhime.
(Pl.’s Resp. Opp’n Summ. J. 33; Unemployment Compensation Appesl7;Pa.Labor
Relations Bd. Hrg. Tr. 55:7—®Jaintiff Dep.43:10-23, 80:2-82:9, 85: 4%, Pl.’s Ex. 8 June
18, 2013Letter from Defendant Swichar to PlaingjffThus, genuine issues of material fact
remain as to whether Defendant Swichar engaged in adverse employmers theticconstitute

interference and/or retaliation under the FMLA, and whether, under a totality of the
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circumstanced)e acted as Plaintiff's faployer” such that he may be individually liable end
the FMLA.

In light of therecord evidence in this case, the Court finds that genuine issues of material
fact remain as to whether Defendant Swichar exercised sufficient controllaveiff
employment such that he was Plaintiff's “employer” fargoses of Plaintiff's FMLA
interference and retaliation claims. Put differently, a rational poald find thatDefendant
Swicharhad sufficient control ovePlaintiff’'s employment so as to be subject to liability for
FMLA violationsthat he caused tmccur. SeeHaybarger667 F.3d at 418. Accordingly,
Defendants’ Motion for Summary Judgment as to the individual claims agairestdaeit

Swichar for FMLA interference and retaliation in Counts Ten and Fourteen eddeni

G. Breach of Contract (Count XVII)

Plaintiff also asserts a breach of contract claim against Defendant Brigtosfiip for
failure to provide him with payment for accrued and unused vacation time totaling $3,237.18,
in violation of the Collective Bargaining Agreement (“CBA”") between the Tpartation
Workers Union of America, Local 281 and Defendant Bristol Township. (Am. Compl. {1 256—
59.)
Defendants assert that Plaintiff's breach of contract claim must be disnsssexbg
becausgon April 15, 2015Pefendants’ counsel sent Plaintiff a check for the accrued and
unused vacation time, and because Plaintiff did not state any objection to the payeént. (
Mem. Supp. Mot. Summ. J. 24.) Plaintiff argues that the issue of his unpaid vacation pay has not

been adequately resolved, and that he “has adduced sufficient evidence from wasdnabie

31 plaintiff alleged breach of contract damages in the amount of $3,23B&8Ar.
Compl. T 258.)Neither party addresses or explains the difference between the damages claimed
in the Amended Complaint and the amount, $2,102.45, thatituastely paid to Plaintiffn
April 2015. SeeDefs.” Ex. 16.)
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jury could find the withholding of the accrued but unpaid vacation pay was an adverse
employment action which constituted retaliation for Plaintiff's invocation of his AMghts
and use bFMLA -eligible leave.” (Pl.’s Resp.@’n Summ. J. 35.) Plaintiff asserts that if a
jury finds in his favor with regard to his FMLA retaliation claims, then “hentgtled to
liuidated damages (or interest, whichever is higher), attorney fees, andmcase withheld
wages.” [d.)

An employer who violates a plaintiff's FMLA rights may be liable for lost wages
salary, any interest on those lost wages or salary, and/or an additional amapntiated
damages. 29 U.S.C. § 2617(a)(1)(1))-( Under Pennsylvania law, “wages” “[ijncludes all
earnings of an employee, includingftinge benefits’ which is in turn defined as including

vacation pay. 43 Pa. Con. Stat. § 260s2& als@Braun v. WalMart Stores, In¢.24 A.3d 875,

956 (Pa. Super. Ct. 201(stating that the Pennsylvania Wage Payment and Collection Act
“specifically covers monetary compensation such as separation, maaditoliday pay, and
bonusey aff'd, 106 A.3d 656 (Pa. 2014). Where an FMLA plaintiff has been reimbursed for
lost wages, but where there was a significant delay prior to the reimbutsénae plaintiff may
claim both interest and liquidated damages on the lost wages if the trier of factaktima
concludes that the lost wages were withheld in retaliation for the invocation of Fight&.

See McCall v. City of Phila, No. CivA.11-5689, 2014 WL 735583, at *12 (E.D. Pa. Feb. 25,

2014)aff'd, No. 14-4374, 2015 WL 7274068 (3d Cir. Nov. 18, 2Q1ifyling that a plaintiff
could claim liquidated damages and/oenaist as part of aAMLA retaliationclaim where there
was a fifteermonth lapse prior to payment of back pay).
Neither party has addressed whether the damages provisions of the FMLA would apply

in the context of Plaintiff's state law breach of contrdaine, whether these damages should
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instead only be considered in connection with Plaintiff's claim of FMLA retatidbased on the
withheld vacation pay, discussed above with regard to Counts Fourteen, Fifteen, amg @ixtee
whether Plaintiff capand ntends, to assert damages in the form of accrued interest on the
delayed payment of his vacation pay as part of this state law breach of cdatnactlo light of
these omissions in the parties’ bridiefendants’ Motion for Summary Judgment as to €oun
Seventeen is denied.

H. ADEA Violation for Disparate Treatment (Counts XVIII, XIX, and XX )

Defendants argue that they are entitled to summary judgment on Plaintif£d ARims
because Plaintiff has not established that age was a factor in the de@kitatsto his FMLA
requests or any other employment actions atlégtaken against him. (Defs.” Mem. Supp. Mot.
Summ. J. 26.) Plaintiff “does not agree with the Defendants’ position” but “réshectquests
to withdraw the ADEA claims alleged” in Cots Eighteen, Nineteen, and Twenfy(Pl.’s
Resp. Opp’n Summ. J. 35.) Thus, Defendants’ Motion for Summary Judgitieméspect to
Counts Eighteen, Nineteen, and Twentgranted

. Punitive Damages Claims

Finally, Defendantargue that they are etdid to summary judgmenin Plaintiff's
punitive damages claims against Defendants McCauley and Swichar for FoletiAent
violations because Plaintiff knowingly and voluntarily consented to the Breathadst.
(Defs.” Mem. Supp. Mot. Summ. J. 27; Defs.” Reply 5.)

In order “for a plaintiff in a section 1983 case to qualify for a punitive award, the

defendant’s conduct must be, at a minimum, reckless or call@aarese v. Agris883 F.2d

%2 plaintiff incorrectly refers to Counts Seventeen, Eighteen, and Nineteen/3tss
claims. Count Seventeen is the breach of contract clBewause Plaintiff refers to the claims
as “his age discrimination claims under the ADEA,” the Court presumes thatifPtioes not
wish to withdraw his claim in Count Seventeen, but rather his claims in Counts Eighteen,
Nineteen, and Twenty.SeePl.’s Resp. Opp’n Summ. J. 35.)

57



1194, 1204 (3d Cir. 1989) (citing Smith v. Wade, 461 U.S. 30, 56 (1983) (“We hold that a jury
may be permitted to assess punitive damages in an action under 8 1983 when the defendant’s
conduct is shown to be motivated by evil motive or intent, or when it involves recklessoascall
indifference to the federallyrptected rights of others.”)). “Punitive damages might also be
allowed if the conduct is intentional or motivated by evil motive, but the defendants aeed

not necessarily meet this higher standard.”

Defendants argue that Plaintiff has nstablished that they acted with the necessary
motive and intent required to impose punitive damages in connection with the Breatlest/zer t
(Defs.” Mem. Supp. Mot. Summ. J. 281 light ofthe record evidence discussed above in
connection with Counts Two and Thres,well as Plaintiffs FMLA retaliation claima Counts
Fourteen, Fifteen, and Sixteen, Defendants have not demonstrated the absence néasgepui
of material factas to Defendants McCaulsyand Swichar’'s motivations for requiring Pitff to
take the Breathalyzer test. Accordingly, Defendants’ Motion for Sumdualyment is denied
with respect to Plaintiff' punitive damageslaims against Defendants McCauley and Swichar in
their individual capacities for alleggdviolating Plaintff’'s Fourth Amendment rights.

IV.  CONCLUSION

In light of the foregoing, Defendants’ Motion for Summary Judgment iseplantpart
and denied in part. Having reviewed the briefs and their exhibits, the Court finds that
Defendants havestablished thenight to summary judgmerais toPlaintiff's FMLA
interference claims regarding the second certification in Counts Eight, NineEleven,

Twelve, and Thirteen, as well as Plaintiffs FMLA retaliation claims reggrttie second
certification in Counts &urteen, Fifteen, and Sixteen. Defendants’ Moticalgsgranted with

respect to Counts Eighteen, Nineteen, and Twenty, based on Plaintiff's volurttadyemnal of
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those claims.Genuine issues of material fact remain, howeagtpPlaintiff’'s Fourth

Amendment claims, the municipal liability failure to train claim, the remaining aspects of
Plaintiffs FMLA interference and retaliation claims, the breach of cohtidaim, and Plaintiff’s
claims for punitive damages against Defendants McCauley and Swichar imdngdual

capacities in connection with Plaintiff's Fourth Amendment claiffiserefore, the Court must

deny Defendants’ Motion for Summary Judgment as to Counts Two, Three, Seven, ialihgma
aspects of Counts Eight, Nine, Ten, Eleven, Twelve, Thirteen, Fourteen, Fifteenxiaed Si

Count Seventeen, and the punitive damages claims in connection with Counts Two and Three.

An appropriate Order follows.
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