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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

RANDALL WINSLOW : CIVIL ACTION
: NO. 1404550
V.
STEVENS, et al.
O’NEILL, J. : January 21, 2015

MEMORANDUM

Plaintiff Randall Winslow proceeding pro sebrings this action pursuant to § 1983
against the Honorable Correale Stevens, the Honorable Anne Lazarus and the Honoeable Rob
Colville? seeking declaratorgnd otherelief onthe grounds that Pennsylvamale of Civil
Procedure 1042.8 unconstitutional. Presently before me are defendants’ motion to dismiss
plaintiff's complaint (Dkt. No. 3) and plaintiff's response (Dkt. No. 5). For theoresathat
follow, | will grant defendants’ motion.

BACKGROUND
On April 6, 2006 plaintiff was arrested faallegedlydriving under the influenceSee

Dkt. No. 6, Winslow v. Rubino, et al., No. 2010-1342%.(Comm. Pleas Chestenty., Jan. 30,

2012). Plaintiff pled guilty, served 72 hours in prisordhad his driver’s license suspended for

! Becauseplaintiff is proceedingro se, | “must liberally construe his pleadings,

and . . . apply the applicable law, irrespective of whether the pro se litigant hthsnae it by
name.” Dluhos v. Strasberg, 321 F.3d 365, 369 (3d Cir. 2003). “[H]Jowever inartfully pleaded,”
pro se pleadings must be held to “less stringent standards than formal pleadtedsbgra
lawyers.” Haines v. Kerned04 U.S. 519, 520-21 (1972ge alsdJnited States ex rel.
Montgomery v. Brierley, 414 F.2d 552, 555 (3d Cir. 1969) (noting that a petitipanectby a
prisoner may be inartfully drawn and should be read “with a measure of tolerance”).
Justice Stevens is a judicial officer who served on the Pennsylvania Superior
Court from November 1997 until he was sworn in as a Justice of the Penns@upreane
Court on July 31, 2013. Judge Lazarus is a judicial officer of the Superior Court of
Pennsylvania. Judge Colville served as a judicial officer of the Pennsylvanig® Querrt
from March 20, 2006 until January 6, 2018eeDkt. No. 3 at 1.
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one year. Plaintiff claims that his attorney, Paul Rubino, agreed to take ahiadpe case but
failed to do so. Plaintiffthen attempmd to sue Rubino for breach of contract in the Court of
Common Pleas for Chester County.

The Court of Common Pleas found tp&tintiff’s contract claim was properly construed
as a professional malpractice actidrule 1042.3 of the Pennsylvania Rules of Civil Procedure
requires aertificate of merit in any action based upon an allegation that a licensedgoofal
deviated from an acceptable professional standaegPa. R. Civ. P. 1042(8). Since plaintiff
had not fieda certificate of meripursuant to Rule 1042.3, the Court of Common Pleas granted
summay judgment against plaintiff and in favor of Rubino.

In opposition to Rubino’s motion for summary judgment in the Court of Common Pleas,
plaintiff “alleged that Rle 1042.3 is unconstitutionbkecause it violates the Due Process Clause
and the Equal Protection Clause of the Fourteenth Amendment” and violates the @éctrine

separation of powers. Dkt. No. 6, Winslow v. Rubino, et al., No. 2010-18t28¢mm. Pleas

Chester Cnty.Jan. 30, 2012). Plaintiff appealed to the Superior Court, which affir®eel.

Dkt. No. 6, Winslow v. Rubino & Hoey, LLC, 55 A.3d 151 (Pa. Super. Ct. 20RR)intiff next

filed a petition to appeal the Superior Cosidédsionto the Pennsylvania Supreme Court,

which denied plaintiff's petition.SeeWinslow v. Rubino & Hoey, LLC, 63 A.3d 1249 (2013).

On July 31, 2014, plaintiff filed this action in federal coBeeDkt. No. 1. Plaintiff
now attempts to challenge the congidgoality of Rule 1042.3 on the grounds that it violdtes
Contract Clause found in Article I, Section 10 of the Constitution and the Fourteenth
Amendmeris Due Proces and Equal Protectiatauses.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(1)



Federal Rule of Civil Procedure 12(b)(1) authorizes dismissal of a complalatk of
subject matter jurisdictionFederal courts are courts of limited jurisdiction, and when there is a
guestion as to our authority to hear a dispute, it is incumbent upon the courts to resolve such
doubts, one way or the other, before proceeding to a disposition on the nigautselli

Fireworks Mfg. Co. v. Wood, 592 F.3d 412, 418 (3d Cir. 20¥0plaintiff bears the burden of

persuasion when subject tte jurisdiction is challengedSeeKehr Packages v. Fidelcor, Inc.

926 F.2d 1406, 1409 (3d Cir. 1991). A motion under Rule 12(b)(1) may be treated as either a
facial attack on the complaint or a factual challenge t&€Cthats subject matter jurisdiction.

Gould Elecs., Inc. v. United States, 220 F.3d 169, 176 (3d Cir. 2000). A court reviewing a facial

attack may consider only the allegations of the complaint and any documergsaefetherein
or attached thereto in thght most favorable to the plaintiffd. In reviewing a factual attack, a
court may consider evidence outside the pleaditdjs.
. Federal Rule of Civil Procedure 12(b)(6)

Federal Rule of Civil Procedure 12®)({ermits a court to dismiss all or part of an action
for “failure to state a claim upon which relief can be granted.” Fed. R. Civ. P.@2(b)(
Typically, “a complaint attacked by a Rule 12(b)(6) motion to dismiss does rebtintaled
factual allegabns,” though plaintiff's obligation to state the grounds of entitlement to relief
“requires more than labels and conclusions, and a formulaic recitation oéthengs of a cause

of action will not do.” _Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2ZD0“Factual

allegations must be enough to raise a right to relief above the speculative levelhe . on t
assumption that all of the allegations in the complaint are true (even if doubtfui)it fac
(citations omitted). This “simply calls for emgh facfs] to raise a reasonable expectation that

discovery will reveal evidence of” the necessary elemihtat 556. The Court of Appeals has



made clear that afté&xshcroft v. Igbal, 556 U.S. 662 (2009), “conclusory or ‘bare-bones’

allegations will m longer survive a motion to dismiss: ‘threadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” To psavesHad
all civil complaints must now set out ‘sufficient factual matter’ to showtti&tlaim is facially

plausible.” _Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009), quoting Igbal, 556

U.S. at 678. The Court also set forth a two paidtysis for reviewing motions to dismiss in

light of Twombly andigbal:

First, thefactual and legal elements of a claim should be separated.
The District Court must accept all of the complaint’s vpdédaded

facts as true, but may disregard/degal conclusions. Second, a
District Court must then determine whether the facts allegttein
complaint are sufficient to show that the plaintiff has a “plausible
claim for relief.”

Id. at 210-11, quotinggbal, 556 U.S. at 679. The Court explained, “a complaint must do more
than allege the plaintiff's entitlement to relief. A complaiastio ‘show’ such an entitlement

with its facts.” Id., citing Phillips v. Cnty. of Allegheny, 515 F.3d 224, 234-35 (3d Cir. 2008).

“[W]here the wellpleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaimas allegedbut it has not ‘show[n]*that the pleader is entitled to
relief.” Igbal, 556 U.S. at 679, quoting Fed. R. Civ. P. 8(a)(2).

DISCUSSION

The Rooker-Feldman Doctrine

To the extent that plaintiff seeks “review and rejection of decisions preyimasie by
the Pennsylvania state courts” | do not have jurisdiction over his claims under the-Rooke

Feldmandoctrine® Healy v. KaneNo. 13-4614, 2013 WL 5803806, at *4 (E.D. Pa. Oct. 29,

} A Rule 12(b)(1) dismissal on RookEeldmangrounds is a factual attack on
federal jurisdictiorsince ‘Rooker+eldmanturns on whether the issues were or could have been
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2013)aff’d sub nom. Healy v. Attorney GeraP563 F. App’x 139 (3d Cir. 2014)The

RookerFeldmandoctrine is implicated when, in order to grant the federal plaintiff the relief

sought, the federal court must determine that the state cdgrhgnt was erroneously entered or

must take action that would render that judgment ineffectddl, citing In re Madera586 F.3d

228, 232 (3d Cir. 2009). The Court of Appeals has held that:

[T]hereare four requirements that must be met for the Rooker-
Feldmandoctrine to apply: (1he federal plaintiff lost in state

court; (2) the plaintiff “complain[s] ohjuries caused by [the]
statecourt judgments”; (3) those judgments were rendered before
the federal suit was filed; and (#h)e plaintiff is inviting the district
court to review and reject trstate judgments.

Great W. Mining & Mineral Co. v. FoRothschild LLR 615 F.3d 159, 166 (3d Cir. 2018jting

Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 285 (2005). “The second and

fourth requirements are the key to determining whether a federal suit prasentlependent,
non-barred clan.” Id. Theserequirements “are closely relatedd. at 168. Plaintiff has net
the first and third requirementhe state trial court entered summary judgment against plaintiff
plaintiff lost on appeal in the Superior Court and those judgments were entered before plaintiff
filed this action in federal court. Thus, | will next address the second and fourth Rooker
Feldmanrequirements.

“The second requirementthat a plaintiff must be complaining of injuries caused by a
statecourt judgment—-mayalso be thought of as an inquiry into the source of the plagtiff’

injury.” Great W. Mining 615 F.3cat 166. For example, if “a federal plaintiff assentgury

caused by the defendastictions and not by the state-court judgment, Roéletsmanis nd a

bar to federal jurisdiction.’ld. at 167. “A useful guidepost is the timing of the injury, that is,

raised andadjudicated in the state court . . ..” McCurdy v. EsmpNade02-4614, 2003 WL
223412, at *4 (E.D. Pa. Jan. 30, 2003)ing cases).




whether the injury complained of in federal court existed prior to the statéqroceedings and
thus could not have beécaused by’ those proceedingdd.

Plaintiff complains of injuries caused byetstate court’decision requiring hinto file a
certificate of merit pursuant to Rule 1042.3 in order to proceed with his action against.Rubi
Specifically, plaintiff requests that | grant him the right to go to “trial . airesj attorney
Rubino” and a “proper proceeding for redress or remedy” against Rubino. Parstiiiested
remedy is thus directed squarely at an injury arising due to the state conréd il
requirements. The injury plaintiff seeks to remedy by challenging Rule 104Pn®igixist
beforeplaintiff’'s action and cannot be derived from Rubino’s actions.

Related to the question of plaintiff's alleged injury is the rule ‘flogeneral
corstitutional challenges which are not inextricably intertwined with the meritstatexcurt

judicial decision in a particular case are not precludeddnkerFeldman.” McCurdy v.

EsmondeNo.02-4614, 2003 WL 223412, at *9 (E.D. Pa. Jan. 30, 2(@}tions omitted).In a

case raising a constitutional claaddressed by the state court, the federal court “must determine
whether [the] action presents a general constitutional challenge permiteEdRoo#er—

Feldmanor a challenge so intertwinedtivthe state court adjudication that the relief sought
would have the imperissible effect of overturning [the}ate court judgment.id.

Courts have looked to the nature of the relief sought by the plaintiff to distinguish
between a “challenge to a state court adjudication in a particular case” and a “general
constitutional challenge.1d. at *10. For example, the Court of Appeals has applied the Rooker-
Feldmandoctrine tobaran attornelg claims where héhad been disbarred by the Supreme
Court of Pennsylvania and was challenging his disbarment” in federal court mitt@ean

attorneys claims where héhad been denied reinstatement by the [Pennsylvania] Supreme Court



and was trying to change the procedures applicable to future petitions for eanesttt 1d.

(comparingStern v. Nix, 840 F.2d 208 (3d Cir. 1988) aentifanti v. Nix 865 F.2d 1422, 1425

(3d Cir. 1989).

In addition toseekinghe right to proceed against Rubino in state colatntiff asks me
to “issue declaratory relief’ as | deem appropriate and jaktintiff’'s complaint, however,
clearly demonstrates that he is not assertiggreeral constitutional challenge to Rule 1042.3 but
rather seeks a remedy in his particular cd&aintiff's response to the motion to dismiss makes
clear that he iasking this Court for an individualized review of the unfavorable decisions
against him in stateourt. Paintiff repeatedly states that he “wants a remedy” and asksaihet C
“whereis my remedy?” Dkt. No. 5 at 6. Insofar as plaintiff does seek a finding frenCturt
that Rule 1042.3 is unconstitutional, it is only in order to reverse the state grartof
summary judgment against him atedporoceed with his prior state coaction against Rubino.

Thus, plaintiff's claims satisfy the secoRdokerfFeldmanrequirement.

The fourth RookeFeldmaninquiry is “whether the plaintiff's claims will require

appellate review of stateourt decisions by the district court.Great W.Mining, 615 F.3cht

169. Prohibited appellate review “consists of a review of the proceedings alteadycted by
the ‘lower’ tribunal to determine whether it reached its result in accordaticéaw.” Id., citing

Bolden v. City of Topeka, Ks441 F.3d 1129, 1143 (10th Cir.2006)he district court retains

jurisdiction as long as the “federal plaintiff present[s] some independemt,’tkaien if that
claim denies a legal conclusion reached by the state ddurt.

At the same time, howeverRbokerFeldmanapplies to both claims that were brought

and claims thatould have been brought in state court.Villela v. City of Phila, No. 95-1313,

2000 WL 1972, at *3 (E.D. Pa. Dec. 30, 1999) (emphasis in origaoiahg D.C. Q. of Appeals




v. Feldman, 460 U.S. 462, 483 n.16 (1988fd 261 F.3d 495 (3d Cir. 2001). Additionally,
whether the federal court is exercising appellate review is not rétatieeextentof thestate
court'streatment of each asserted clagimce‘[i]f a state court consideend rejects a
constitutional claim on the merits, a paucityegplicit analysis in the coug’opinion will not

strip the holding of its validity for purposes of Rooketdmars jurisdictional bar.”_Gulla v. N.

Strabane Twp.146 F.3d 168, 172 (3d Cir. 1998) (noting thaE@lidmarthe state court was
considered to havdecided the case on the merits because it had issued an overarching decision
implicitly denying the petitioner’s claims

Here, plaintiff challenges the csiitutiondity of Rule 1042.3 on Fourteenth Amendment
andContract Clausgrounds. The state court did not expressly congidantiff's contract
clause challenge, biitdid explainthatplaintiff had “alleged that Rule 1042.3 is unconstitutional
because it violates the Due Process Clause and the Equal Protection Claus@oiftdenth

Amendment.” Dkt. No. 6, Winslow v. Rubino, et al., No. 2010-13425Comm. Pleas Chester

Cnty, Jan 30, 2012).Plaintiff could have raised his ContradiGse argumenh state court
jointly with his other grounds for efienging the constitutionalityf Rule 1042.3.Plaintiff also
argued inthe state court that Rule 1042.3 is unconstitutional uhéeeparation of powers
doctrine. The trial court’s opinion expressly considered plaintiff's constitatiarguments and
entered summary judgment against hiflus,whatplaintiff now asks me to do is effectively to
exercise appellate review of te&ate court’s constitutional findings.

The Superior Court did not clearly consig#aintiff's Fourteenth Amendment claims
independently fronhis separation of powers claim. Yae Superior Court considered the trial
court’s opinion addressing plaiffits constitutional claims. Finally, the Supreme Court of

Pennsylvania declined to consider the Superior Court’s opinion on appeal. At that point,



plaintiff's proper remedy was feetitionthe United States Supreme Cdurtreview, not to
attak the state court judgmenty filing this actionin federalcourtclaiming that that Rule

1042.3 is unconstitutionalSee28 U.S.C. § 125A/alenti v. Mitchell 962 F.2d 288, 296 (3d

Cir. 1992); Sullivan v. Little Hunting Park, Inc., 396 U.S. 229, 243 (19@®cretionary refusal

of the highest state countieans thatthe decision of the lower court, rather than the order of the
highest court refusing review” becomes the state court judgment subject émnBupourt

review under 28 U.S.C. 8 1257yheprocedural posturef this matter also implies that plaintiff

is impermissibly seeking appellate review of the state court judgments againskHis,

RookerFeldmanapplies to plaintiff's challenge to the constitutionabf Rule 1042.3 because

plaintiff seeksappellate reviewo overturntheunfavorable state court decisions onirtimeerits
| do not have subject matter jurisdiction to consider plaintiff's claims pursoidimé Rooker-
Feldmandoctrine and wi dismiss plaintiff's claims.
. Failureto Statea Claim

A. Improper Defendants

Alternatively, plaintiff fails to state a claim against defemds pursuant to Rule 12(b)(6)
of the Federal Rules of Civil Procedurelaintiff allegesno facts connecting the three named
defendants to thjudicial proceedings he seeks to challeriges not apparent from plaintiff's
complaint thathenamed defendant judges wéngolved in the adjudication of plaintiff's prior
state action all and thus plaintiff’'s complaint should be dismissed for failure to state a claim
against defendantsseeDkt. No. 3 at 13-14; Dkt. No. 1.

Further, judges charged with neutral adjudication rather than the enforaament
promulgation of state statware not proper defendants in an action in which a plaintiff seeks to

challenge the constitutionality of a state rule of civil proced@®eBrandon E. ex rel. Listenbee




v. Reynolds, 201 F.3d 194, 195 (3d Cir. 2000) (finding state court judges wen@pet
defendants in action challenging state statute authorizing commitment of minorsltmiary

drug and alcohol treatment servicdg)re Justices dbup. Ctof P. R., 695 F.2d 17, 22 (1st Cir.

1982) (finding that “§ 1983 does not provide relief against judges acting purely in their
adjudicative capacity” but distinguishing cases in which “the judges had acddgislative
capacity, which made their involvement in the litigation more direct and which lgawvean
institutional stake in the lgiation's outcome” or in an enforcement capacity). Ratftfne”

Pennsylvania Supreme Court has the exclusive power to establish rules of procedure for

Commonwealth's judicial systemDouris v. Schweiker, 229 F. Supp. 2d 391, 406 (E.D. Pa.

2002),citing Commonwealth v. Brown, 669 A.2d 984, 988 (Pa. Super. Ct. 188%),sub nom.

Douris v. Rendell, 100 F. App’x 126 (3d Cir. 2004). Thus, while he has not done so here,

plaintiff might properly name the Pennsylvania Supreme Court as a defemdanagtion

challenging the constitutionality of Rule 1042.%ee, e.gIns. Fedh of Pa, Inc. v. Sup. Cof

Pa, 669 F.2d 112, 113 (3d Cir. 1982) (challengingconstitutionality ofPa. R. Civ. P. 238).
On this basis, | would dismiss plaintiff's complaint without prejudice to amendingpthelaint
to plead a proper defendant.

B. Failureto State a Claim under the Contract Clause

Further, plaintifffails to state a claim under the Contract Claua#icle I, Section 10,
Clause 1 of the U.S. Constitution provides that “[n]o State shall . . . pass draw impairing

the Obligation of Contracts.SeeU.S. Const. art. |, 8 10, cl. State laws fay trigger Contract

4 Plaintiff inadvertently named a member of the Pennsylvania Supreme Court,

Justice Stevens, who plaintiff appareriblieved was still &uperior Court judge, as a
defendant in this cas&eeDkt. No. 1 at 2. That does not remedy the deficiency of plaintiff's
complaint or his lack of standiragldressed belaveince plaintifis complaint does not contain
anyallegation as thlow Justice Stevens is connectetii®claims.
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Clause scrutiny if they impaihe obligation of prexisting contracts Gen. Motors Corp. v.

Romein 503 U.S. 181, 189 (1992). Thus “the Contract Clause only prasestiisg contractual
relationships and legitimate expectations based on the law in &fteettime of the contract.”

N.J. Retail Merch. Ass’n v. Sidamortristoff, 669 F.3d 374, 386 (3d Cir. 2012) (emphasis in

original) finding thatContract Clause challenge to state statotdd only apply retroactively to
gift cards issued before the enactment ofstizeite).
Rule 1042.3 became effective on January 27, 28@@Pa.R. Civ. P. 1042.3 (*adopted

Jan. 27, 2003);_McCrossan v. Wiles, No. 02-8402, 2004 WL 1925057, at *6 (E.D. Pa. Aug. 30,

2004)(same) The entire trajectory gflaintiff’'s complaint begins with his arrest @épril 16,
2006° Plaintiff does not contend that Rule 1042.3 affected existing contractual obligations
between himself and Rubino when it became effective. Thus, pldailsfto state @laim under
the Contract Clausimat Rule 1042.3 is an unconstitutional infringement of his contractual
relationdip with Rubino.
1. Lack of Standing

In the same veirplaintiff’'s complaint must fail because he lackanding to bring suit
against the nametkfendants. “A @missal for lack of standing is effectively the same as a
dismissafor failure to state a claimln evaluating whether plaintiffs have adequately pled the
elements of standing, the Court applies the same standard for reviewing aiebpyssuant to
Rule 12(b)(6).” Healy v. KaneNo. 13-4614, 2013 WL 5803806, at *6 (E.D. Pa. Oct. 29, 2013),

citing Baldwin v. Univ. of Pittsburgh Med. Ctr., 636 F.3d 69, 73C3d 2011)aff'd sub nom.

> Plaintiff alleges that Rubino had worked for him before the incidents giving rise

to this action. SeeDkt. No. 1 at 8. Plaintiff does not allege, however, that his Contract Clause
claim arises out of any prior contractual relationship with Rubino.
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Healy v. Attorney Gen. &, 563 F. App’x 139 (3d Cir. 2014). To establgthnding plaintiff

must allege:

(1) an “injury in fact”; (2) “a causal connection between the injury
and the conduct complained of—the injury has to be fairly
traceable to the challenged action of the defendant, antdenot t
result of the independent action of some third party not before the
court”; and (3) a showing that it “be likely, as opposed to merely
speculative, that the injury will be redressed by a favorable
decision.”

N.J. Physicians, Inc. v. PresidenttefS, 653 F.3d 234, 238 (3d Cir.2011), quoting Lujan v.

Defenders of Wildlife 504 U.S. 555, 560-61 (1992). First, plaintiff has not shown how his

injuries are fairly traceable to the named defendants. Sedamntjfphas not spatied how any
of his injuries would be redresséd were to find Rule 1042.3 unconstitution&eeHealy,
2013 WL 5803806, at *7 (finding plaintiff lacked standing to challenge Pennsylvania code of

attorney conductaff'd sub nom. Healy v. Attorney GePa, 563 F. App’x 139 (3d Cir. 2014)

(affirming on standing grounds).

Plaintiff also lacks standing because “[t]o satisfy the standing andrcasetroversy
requirements of Article lll, a pargeeking a declaratory judgmantist allege facts from which
it appears theris a substantial likelihood that he will suffer injunythe future.”_Blakeney v.
Marsicq 340 F. App’x 778, 780 (3d Cir. 2009Plaintiff “does not allege that he will be
subjected tbRule 1042.3 in the futureld. Plaintiff cannot allege futurearm because, as

discussed earlier regarditize_Rooker=eldmandoctrine’s applicatiomo plaintiff's claims he

seekdo overturn a prior individualized state court decisi&eeid.
CONCLUSION
For the reasons set forth above, | will grant defendants’ motion to diglaissff's
complaint.

An appropriate Order follows.
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