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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TALMADGE TIPPETT and PHYLLIS : CIVIL ACTION
TIPPETT :
No. 14-4710
V.

AMERIPRISE INSURANCE
COMPANY, et al

MEMORANDUM
Juan R. Sanchez, J. March 25, 2015

Plaintiffs Talmadge Tippett and Phyllis Tippett, a married cqupteng this action
againstAmeriprise Insurance Companirferiprise) and IDS Property Casualty Company (DS
(together,Insurers),the insurance companies that issued the Tippettsebamersinsurance
policy, as well asAll American Adjusters (All America)y theinsurance adjuster hired by the
Insurers to evaluate thEippets’ claim after a fire damaged thdwouse.The Tippetts assert
contractbased and statutory claims against the Insures well as statutory, thigghrty
beneficiary, andhegligence claim against All American.The Insurers move to dismigsur
countsof the Tippetts’Complaint and to strike portions ¢fvo other counts.All American
separatelymoves to dismiss all six counts againsFir the reasons set forth below, the Court
will grant in part and deny in part the motidoslismissand strike.

FACTS!
The Insurers sold theTippetts a homeowners’ insurance policy, policy number

H100873923 This policy for their home in Philadelphieas in effect orduly 23, 2013, the day

! The following facts are drawn from the Tippetts’ Complaint.

% The Tippettsdid not attach a copy of the policy as an exhibit to their Complaint, but the
Insurers attached a copy of the policy as Exhibit B to their Motion to Dismg@sgers Mot. to
Dismiss Ex. B.In deciding a Rule 12(b)(6) motion, “a court must consider only the complaint,
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a fire caused extensive damage to Thgpetts’ houseand personal belonging¥he Tippetts
moved into temporaryhousing while they submitted their insurance clairand waited for
repairs.

The Tippettshired A-Plus Public Adjusters (#lus) to assist them witiiling insurance
claimsunderthe homeowners’ policyThe Insurerdired Defendant All Americato document
the damage to the Tippetts’ home and prepare an estimate for the cost oftfiifigr All
American preparedts estimate,the Insurersrefused to pay for the full losses th@petts
suffered.Because the Insurers re@asto pay for theTippets’ full losses, their home remains
unfit for occupancyand they continue to reside elsewhere.

DISCUSSION

To withstand a motion to dismiss undeaxderalRule of Evidencel2(b)(6), “a complaint
must contain sufficient factual mattacGcepted as true, to ‘state a claim to reliat th plausible
on its face.” Ashcroft v.Igbal, 556 U.S. 662, 678 (2009) (quotimell Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007))Factual allegations must be enough to raise a right to relief above
the speculative level. Twombly 550 U.S.at 555.In evaluating a motion to dismiss, the court
“must accept all of the complaint's wglleaded facts as true, but may disregard any legal
conclusions.”Fowler v. UPMC Shadysigd®&78 F.3d 203, 2221 (3d Cir. 2009). “A claim has
facial plausibility when the plaintiff pleads factual content that allows thetdo draw the
reasonable inference that the defendant is liable for the misconidgeda’ Igbal, 556 U.S. at

678.

exhibits attached to the complaint, mattefguoblic record, as well as undisputedly authentic
documents if the complainant’s claims are based upon these docurivansr’v. Belichik 605
F.3d 223, 230 (3d Cir. 2010) (citirigension Benefit Guar. Corp. v. White Consol. Indus., Inc.
998 F.2d 1192, 1196 (3d Cir. 1993)he Tippetts’claims are based on the homeowners’ policy
and they do not dispute the authenticity of the document. Thus, thev@lbednsider the policy

in deciding the Insurers’ motion to dismiss.



A court “may strike from a pleading an insufficient defense or any redundant, inahate
impertinent, or scandalous matteFéd. R. Civ. P. 12(f)¥[S]triking a pleading is a ‘drastic
remedy’ to be used sparingly becausethe difficulty of deciding a case without a factual
record.” BJ Energy, LLC v. PJM Interconnection, LLE8os. 083649, 092864, 2010 WL
1491900, at *1 (E.D. Pa. Apr. 13, 2010) (quothhgPenn. Transfer, Inc. v. Victaulic Co. of Am.
859 F. Supp. 154,5B59 (E.D. Pal994)). $ich motions “are not favored and usually will be
denied unless the allegations have no possible relation to the controversy and may cause
prejudice to one of the parties, or if the allegations confuse the isBudaehn. Transfe859 F.
Supp. at 158 (internal quotation marks omitted).

A. Claims Against All Defendants

All Defendantsmove to dismiss Counts V, VI, VII, and VIII from the Complaint.

The Tippetts’ Count Vallegingviolations of the Pennsylvania Unfair Inaance Practice
Act (UIPA) by all Defendants, will be dismissetCourts within the Third Circuit and the
Commonwealth of Pennsylvania continue to recognize that the UIPA does not providé&slaint
with a private cause of actionWeinberg v. Nationwidecasualand Ins. Cq.949 F. Supp. 2d
588, 598 (E.D. Pa. 2013) (citingeach v. W. Mut. Ins. Co, 262 F.App’x 455, 459 (3d Cir.
2008)). The Tippetts concede that a court cannot impose sanctions for UIPA violations, but
assertCount V should survive the motisrto dismiss because courts can consider UIPA
violations to determine whether an insurer acted in bad faith under Pennsylvania'sitad F
Statute 42 Pa. C.S.A. 8371.Regardless of whether the Couadn consider evidence of UIPA
violations for a bad faitlelaim, the Tippettscannot bring aseparateclaim for UIPA violations
because the statute does patvidethemwith a private cause of actiofhe Courtthereforewill

dismissCount V with prejudiceas to all Defendants



The Court will also dismis€ountVI, which alleges violationsfahe Uniform Trade
Practices Consumer Protection Law (UTPCRly) all Defendants The UTPCPL prohibits
“[u]nfair methods of competition and unfair or deceptive acts or practices in the condumt of
trade or commerce73 Fa. Con. &t §201-3.Section 2012(4) of the UTPCPL lists iohibited
methods and acts awdntains dcatch-all” provision, which prohibits “[e]ngaging ifraudulent
or deceptive conduct which creates a likelihood of confusion or of misunderstandir§y204-
2(4)(xxi).

The Tippettsbase their UTPCPL claim on the “deceptive conduct” prong of the-aditch
provision.Compl. 1 4644.To state a claim under the catah provision, a plaintiff museither
statethe elements of commdaw fraud or otherwisallegedeceptive conducGeeHunt v. U.S.
Tobacco Cq.538 F.3d 217, 219 (3d Cir. 2008)nder either theorya plaintiff must allege
justifiable reliance SeeHunt, 538 F.3d a24-27 (vacating order denying motion to dismiss
because plaintiff failed tallege justifiable reliancen her UTPCPL claim) Yacca v. Pitts
Steders Sports, In¢.854 A.2d 425, 438 (Pa. 2004) (“To bring a private cause of action under the
UTPCPL, a plaintiff must show that he justifiably relied on the defendantagful conduct or
representation and that he suffered hasna result of that reliance.”)

TheTippetts’ UTPCPL deceptive conduct claim is inadequately pldek Tippettsallege
the Insurers conducted an insufficient investigation of the fire and refuseddbtbeTippetts’
full losses, thus breaching the terms of the homeowners’ p&egCompl. § 17.The Tippetts
further allege that All American conducted an insufficient investigation of theaficefailed to
prepare a complete estimate of the damages, thus breachinguteradjuster contracSeeid.

1 29. These general allegatiorsse insuficient to plead Defendants’purportedfraudulent or

deceptive conducEven if Defendants made misrepresentatitms Tippettsfail to allege facts



showingthat they believed the misrepresentations, let alone that they justifiably religa on
misrepresentationsThe Tippetts’ UTPCPL claims are dismissedvithout prejudiceas toall
Defendants.

TheTippetts Count VIl allegations of fraud by all Defendants are similarly insuffityen
plead. To make outa fraud claim under Pennsylvania law, kimiff must allege: (1) a
representation; (2) which is material to the transaction at hand; (3) mazlg, fafish knowledge
of its falsity or recklessness as to whether it is true or false; (4) with the oftenisleading
another into relying on it; (5) justifiable reliance on the misrepresentation(Ganide resulting
injury was proximately caused by the relian8eeSchnellv. Bank of N.Y. Mellgr828F. Supp.
2d 798, 80405 (citingGibbs v. Ernst647 A.2d 882, 889 (Pa. 1994) (citations omitteld@deral
Rule of Evidence 9(b) requires a plaintiff alleging fraud “sbate with particularity the
circumstances constituting fraud or mistdkeéed. R. Civ. P. 9(b)see also Frederico v. Home
Depot 507 F.3d 188, 200 (3d Cir. 2007y ¢ satisfy thisstandard, the plaintiff must plead or
allege the date, time and place of the alleged fraud or otherwise injectqr@cisome measure
of substantiation into a fraud allegation.”).

The Tippetts’ boilerplate references to the elements of a fraud diaitheir Complaint
do not satisfy the requirements of Rule 9@¢eCompl 114647 (alleging “defendants made
misrepresentations of material facts to others which were fraudulent imé¢haefendants knew
they were untrue [and] intended that the plaintiffs rely on their fraudulentpresentations and
the plaintiffs did so rely . . ."). As for All American specifically the Tippetts allege All
American failed and refused to properly investigate and prepare a complete estimate of the
Tippetts’ damagesbut do not explain All American’precise miscondudieyond alleging that

its estimate was incomplete amnitted certain damages, including the costs of asbestos and



mold removal SeeCompl. 1 29. Nor do th&ippetts alleggacts showingthat All Ameilican
intended to inducthe Tippetts'reliance on their misrepresentatioBge id As discussed above,
the Tippetts also fail to allege facts showingthat they justifiably relied on All American’s
misrepresentation&ecause th&@ippettsfail to inject precisionnto their fraud claim against All
American,the Courtwill dismiss Count Vllwithout prejudiceas to All American

Count VII against the Insurers, in contrast, will be dismissed with prejutheelnsurers
arguethat in addition to being insufficiently pleatthe Tippettsfraud chim is barred by the gist
of the action doctrind,which prevents plaintiffs from recasting ordinary breach of contract
claims astort claims? See Bruno v. Erie Ins. Gol06 A.3d 48, 60 (Pa. 2014) (reviewing
application of gist of the action doctrine by Pennsylvania coMigliamsburg Commons Condo
Ass’n v. State Farm Fire & Cas. CA&07 F. Supp. 2d73, 679 (E.D. Pa. 2012) (holding the
doctrine bars tort claims “arising solely fraacontract between the parties. [or] where the
liability stems from the contract”)The Tippetts’ fraud claims not collateral to the contradaut
actually derivedrom Defendantsialleged failureto perform their duties under the insurance
contract Accordingly, it is barred by the gist of the action doctrineee eToll, Inc. v.
Elias/Savion Advertising, Inc811 A.2d 10, 221 (Pa. Super. Ct. 2002) (holding plaintiff's
fraud claims were barred by gist of the action doctrine because the acts “atlosecdurse of
the parties’ contractual relationship” and “thaud claims [were] inextricably intertwined with
the contract claimg” Count Vllis dismissedvith prejudice as to the Insurers.

Finally, all Defendantsnove to dismiss Count Vlliiwhich allegesa claim for punitive

damages, because no independent cause of action for punitive damages exists under

3 All American does not raisiis argument.

* The Tippetts do not address the gist of the action doctrine in their response. They corytend onl
that their Complaint alleges fraud with particularity as required by Heéare of Civil
Procedure 9(b)SeePl.’s Resp. to Def. Ameriprise and ID3V&ot. to Dismiss3.
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Pennsylvania lawSee Jefferies v. Ameriquest Mortg. C#3 F. Supp. 2d 368, 390 (E.D. Pa.
2008) (granting summary judgment on plaintiff's punitive damages claim beddlases not
contain an independent causf action”);Kirkbride v. Lisbon Contractors, Inc555 A.2d 800,
802 (Pa.1989) (“If no cause of action exists, then no independent action exists for a claim of
punitive damage since punitive damages is onlglamentof damages.”) TheTippettsconcee
that there is no standalone claim for punitive damages and request leave to an@ordplant
to allege punitive damages with their substantive claims. The Court will dismiss @dumith
prejudice and grant tHBppetts'request.

B. Claims Against All American Only

Defendant All American alsmoves to dismiss Counts Il and 1V thfe Complaint.

In Count 1V, he Tippettsallege All American was negligent in preparing the dwelling
loss estimate for the Tippettsbme.All American respondghatit owesno duty of care tahe
Tippetts The parties agree that Pennsylvania lappliesto the negligence analysighe
Supreme Court of Pennsylvaniaowever,has not addresseah insured’s ability to bring a
negligence claim against andependent ingance adjusteretained by the insured’s insurance
company In such a circumstancehe Court must predict howhe Supreme Court of
Pennsylvaniavould rule, looking] to decisions of state intermediate appellate courts, of federal
courts interpreting that staselaw, and of dber state supreme couttsat have addressed the
issue, as well as tanalgous decisions . . . and any other reliable data tending convincingly to
show how the highest court in the state would decide the issue at Bapedé v. ESAB Grp.,
Inc,, 623 F.3d 212, 16-17 (3d Cir. 2010)(internal citations and quotation marks omijted
Because nointermediate appellatePennsylvaniacourts or federal courts interpreting

Pennsylvania lawhave determined whether amsuranceadjusterowes aduty of care to the



insured, the Court looks to the decisions of other state supreme tourts.

The majority of state supreme courts to rule on the issue deteegminedan insured
cannot bring a negligence claim against an independent insurejoster because an
independent insurance adjuster owes the insured no duty ofSesErinity Baptist Church v.
Bhd.Mut. Ins. Servs., LLC341 P.3d 75, 82, 887 (Okla. 2014) Hamill v. Pawtucket Mut. Ins.
Co, 892 A.2d 226 (Vt. 2005Charleston Dry Cleaners & Laundry, Inc. v. Zurich Am. Ins., Co.
586 S.E. 2d 586 (S.C. 2003But see Morvay v. Hanover Ins. C606 A.2d 333 (N.H. 1986)
(holding independent adjusters owe a duty to both insurer and insured to conduct a fair and
reasonable investigatiatespite lack of privity with insurefiscf. Cont’'l Ins. Co. v. Bayless &
Roberts, Inc.608 P.2d 281 (Alaska 198 alding an individual adjusterpersonallyliable in
negligence to insured fdireachinghe general tort duty of ordinary care flaylure to alequately
investigate insurance cla)m Additionally, the Seventh Circuit Court of Appealsecently
predicted that the Indiana Supreme Court would hold adjusters owe no duty of cateddsins

and cannot be sued for negligen8eelLodholtz v. York Risk Servs. Grjg78 F.3d 635, 641 &

® In support of its motion to dismiss, All American cites to a case in this district for the
proposition that Pennsylvania law bars all tort claims by insureds againgemn#nt insurance
adjusters retained by insureBeePeer v. Minn. Mut. Fire & Cas. CoNo. 932338, 1993 WL
533283 (E.D. Pa. Dec. 23, 1998kerdoes not stand for such a broad propositiorReer, the
courtpredicted only that the Supreme Court of Pennsylvania would p&intiff’s tort suit for
punitive damages arising from thad faith practices of an insurance adjudterat *3-4.

® Lower appellate courts have reached the same conclirsmumber of other stateSee, e.g.
Akpan v. Farmers Ins. Exchange, In@61 So.2d 865 (Ala. Civ. App. 2007)Meineke v. GAB
Bus. Sevs., Inc, 991 P.2d 267 (Ariz. Ct. App. 200Banchez v. Lindsey Morden Claims Servs.,
Inc., 84 Cal. Rptr. 2d 799 (Cal. Ct. App. 199®¢ar v. Scottsdale Ins. C®47 S.W.2d 908
(Tex. App. 1997), disapproved on other groundsApgx Towing Co. v. Toljmdl S.W.3d 118
(Tex. 2001)King v. Nat'l Security Fire & Cas. Cp656 So. 2d 1338 (Fla. Dist. Ct. App. 1995).

" While the Alaska Supreme Court held that an insured could hold an individual insurance
adjuster personally liable for negligence basedgenay principlesit did not address the issue
of whether an insured can hold an insurance adjustment company liable for reegligen
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n.11(7th Cir. 2015) (predicting the Indiana Supreme Court would align itself with the ‘itgajor
rule in American jurisdictiong’

These ourts offer two rationalesas towhy adjusters owe no duty of care to insureds
First, insureds may recover for an adjustettsts through breach of contract and bad faith
actions against their insuretdamill, 892 A.2d at 230see alsarrinity Baptist Church341 P.3d
at 86 (“[FJrom a policy standpoint it makes little sense to hold that the adjuster has an
independent duty when the insurer itself is subject to liability for the adjustéstsandling of
claims in actions alleging bach of contract and bad faifh. Charlesbn Dry Cleaners 586
S.E.2d at 589 (notingn insured’s ability to recovefrom insurerfor independentdjuster’s
conduct).An insurer is subject to liability for even andependenadjuster’s torts becauske
insurer ‘tontractually controls the responsibilities of its adjuster and retains the ul{poatr
to deny coverage or pay a claithHamill, 892 A.2d at 231Because arnsured may already
recoverfor an adjuster’sorts, imposing a dutyof careon the adjuster to the insured “would
allow for potential duble recovery” from both insurer and adjuster for the same corduaty
Baptist Church 341 P.3d at 86Second,jmposing a duty on the adjuster to the insured could
create "an irreconcilable conflict between such duty and the adjuster's contrdatyato
follow the instructions of its client, the insurerld. at 85 (quoting/NVallace v. Allstate Ins. Cp.
No. 12310, 2012 WL 2060664, at *@V.D. Okla. June 7, 2012)$eeHamill, 892 A.2d at 231
(“Subjecting adjusters to potential tort liability frommsureds could create conflicting loyalties
with respect to the adjusters’ contractual obligations, given that insureds aneransfien

disagree on the extent of coverage or the amount of damages.”).

8 In this case, theontract between Ameriprise and All Americstates: “No authority is given
[to All American] on any los and Ameriprise Auto & Home Insurance will make all coverage
determinations.All American Mot. to DismissEx. B at 6.



Both rationales for why adjusters owe no duty of care to inswaszi€onsistentvith
existing Pennsylvania lawPennsylvania courtpermit insureds to sue their insurers for the
actions of the insurers’ agents, including adjusteBee e.g, Bruno v. Erie Ins. C.106 A.3d
48, 70 (Pa. 2014Pennsylania courts also recognize that independent insurance adjusters “owe
aduty of performance to their principals, the insurance comparBésday v. OUM Grp., et al.
645 A.2d 1358, 1363 (Pa. Super. Ct. 1994) (citthhglock v. Donegal Mut. Ins. C&64 A.2
668, 672 (Pa. 1972)The Supreme Coudf Pennsylvanias unlikely to impose a duiyf care on
adjustersto insureds’ Thus, in light of thepredictionthat the Suprem€ourtof Pennsylvania
will adopt the position that an adjuster owes no dfityareto an insured, the Couwill grant
All American’smotion to dsmiss Count IMwith prejudice

All American also moves to dismiss tfhgpetts Count Il third-party beneficiary claim.
Under Pennsylvania lgwa partybecomesa third-party beneficiaryto a contractonly if “both
parties to the contract express an intention to benefit the third party in thactatgelf’
Scarpittiv. Weborg609 A.2d 147, 150Ra.1992). A party may not otherwigging a thirdparty
beneficiary claim“unless[] the circumstances arso compelling that recognition of the
beneficiary’s right is appropriate to effectuate the intention of the paatieshe performance of
the promisesatisfiesan obligation of the promisee to pay moneythe beneficiaryor the
circumstancesndicate that the pronege intends to give the beneficiary the bemebf the

promised performance.ld. This exception to the express beneficiary rideknown as the

® The position taken by the New Hampshire Supreme GouMorvay v. Hanover Ins. Co.
conflicts with both rationales offered by the majority of state supreme coimtge, Tthe court
held that insuredgould sue independent adjusiefor negligence because the insureds are
“foreseeably affected” third parties to the instadjuster contrac See506 A.2d at 335As
discussed above, Pennsylvania law protects insureds harmed by the negligence méeinsura
adjusters and it recognizes the daiyjusters owe to insurers. Adopting the New Hampshire
approach would create a potential for doubl@vecy as well as conflicting loyalties.
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intended beneficiartest.See Guy v. Liederbachh59 A.2d 744, 751Ra.1983).

TheTippetts allege that the Insurers and All American entered into a contiguteftare
an estimate for the cost of repairing and replacing the damage to the dwelingsult of the
fire [and] intended and indicated in the contract that the plaintiffs should be a benefidiaey of
contract.” Compl. 1 2@7. All American attached a copy of the contraat work order—
between All American and the Insurers to its motion to disfiswhere in the work order do
the contracting parties express an intentioat the Tippetts benefit from the contraSeeAll
American Mot. to Dismiss, Ex. Bthus, toproceed with this clainthe Tippetts mussatisfy the
intended beneficiary test

For a party to be named an intended beneficiary, a court must first detefrthiegarty
meets the “standing requirement” which “leaves discretion with the trial coustéonaine if
recognition of third party beneficiary status would be ‘appropriat@riy, 459 A.2dat 751
(citing Restatement (Second) of Contracts 8§ 302 Tippetts annot satisfythis standing
requirementbecause there are no compelling circumstances that would make it appropriate to
recognizetheir thirdparty right.As discussedbove Pennsylvania law already permits insureds
to recover for adjusters’ misconduct Weeach of contract actions against insuréhe Tippetts
thusalready have remedy for All American’s conduct, and it would ibappropriate to allow
the Tippetts to also sueAll American, with whom they lack contractual privity, whehe
Insurersremain liable for breaches caused bgit agent, All AmericanSee Hudock264 A.2d
at 672.

The Tippetts als@annot satisfy the standing requirement because recognizing their third

19 The parties agree that this work order constitutes the contract betweerpisaeand All
American and do not dispute its authentic®eePl.’s Resp.to Def. All American's Mot. to
Dismiss 3. Thus, the Courwill consider the contract in deciding All American’s motion to
dismiss Count IllISee Mayer605 F.3d at 230.
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party right would not effectuate theontracting parties’ intent. The Insurers retained All
American to aid their policy coverage determination for thgpdits’ fire damages, noto
advocate for or benefithe Tippetts.That the Tippettshired their own adjuster, -Rlus, to
represent their intes¢s during the claims process, suggests that the Tippetts knew All
American’s work was not intended for their bendB¢causehe Tippettsare neither express nor
intended thirgparty beneficiaries of thensureradjuster contract, the Court wiirant All
American’s Motion to Dismiss Count Mith prejudice.
C. Motion to Strike

The Insurers move tsirike theTippetts’claim for attoney’s fees, costs, and expenges
Count | Absent a statutory or contractual baaiglaintiff cannot see&ttorneys fees, costs, and
expensesSee Scalia v. Erie Ins. Exchang®/8 A.2d 114, 1147 (Pa. 2005)iucchino v.
Commonwealth809 A.2d 264, 282 (Pa. 200Becausehe Tippettsdo not plead a statutory
basis for a feeral expenses award under Count I, nor does the insurance policy provide for such
an awardthe claim for attorneg fees, costs, and expensél be stricken fromCount |

The Insurersalso move to strike theTippetts’ claim for delay damagef?ennsylvania
Rule of Civil Procedure 238 authorizes delay damages for bodily injury, death, or ypropert
damages in civiactions.Pa. R.Civ. P. 238.Rule 238 applies only to tort, not contract, actions.
Touloumes v. E.S.C., In@B99 A.2d 343, 349 (Pa. 2006) (“Rule 238 delay damages are not
available in a breach of contract action where the damages sought are measueaitiealby
property damages.”seealso Travelers Cas. &ur. Co. v. Ins. Co. of N. AnG09 F.3d 143, 171
(3d Cir. 2010) (explaining that iouloumesthe Supreme Coudf Pennsylvanidconfirmed
that [Rule 238] is limited to tort actions’ince Count | is a contract claitine Tippettscannot

obtain delay dmages and the claims for such damagkse strickerfrom Count |
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Next, the Insurers move to strikthe Tippetts’ allegations of negligence, careless,
reckless, wanton, willful, and outrageous condacCount | The Insurersaarguethe Tippetts
failed to plead facts to support their allegations that the Insucenstuct was wanton and
willful, and that becaustheseallegations have no relevance to the breaatoofract claim, they
are immaterial and impertinent undé&ederalRule of Civil Procedurel2(f). A plaintiff who
brings a breach of contract claim under Pennsylvania law must allege: (&xistence of a
contract, including its essential ternf2) a breach of a duty imposed by the confrand (3)
resultant damages.F. Walker Co. v. Excalibur Oil Grp., Inc92 A.2d 1269, 1272 (Pa. Super.
2002) (internal quotation marks and citations omittédhether the Insurers engaged in
negligent, caaless, reckless, wanton, willful, and/or outrageous conduct is immaterial and
impertinen to a breach of contract claim, and the Tippeaitigations of negligence, careless,
reckless, wanton, willful, and outrageous conduct will be stricken from Count 1.

Finally, the Insurers move to striltee Tippetts'reference to fiduciary dutiyn Court I. A
standalone breach of fiduciary duty claim against an ingargiot survive anotion to dismiss
However,it is unnecessary to strike the reference .hgeeTubman v. USAA Cas. Ins. C643
F. Supp. 2d 525, 531 (E.D. Pa. 2013) (dismissing a starelal@ach of fiduciary duty claim
against an insurer but denying the insurer’'s motion to strike other referenadsctarfi duty in
the G@mplaint) The reference to fiduciary dutyill remain inCount I.

The Insureramove to strike the claim for compensiat and consequential damageas
Count Il. In Count Il, theTippettsallege the Insurers acted in bad fastheninvestigating their

insurance claim, in violation dPennsylvard’s Bad Faith Statute, 42 Pa. Cons. Stat. § 8371.

X There are two types of “bad faith” claims that an insured can bring against aer:iresur
contract claim for breach of the implied cowtteal duty to act in goofthith and a statutory bad
faith tort chim under 42 Pa. Cons. Stat8871.SeeBirth Ctr. v. St. Paul Cos., Inc787 A.2d
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Although the common lavelaim permits recovery of compensatory damages, the Bad Faith
Statutedoes not permit recovery of compensgtdamage®r consequential damag&eed2 Pa.

Cons. Stat. 88371 (permitting three types of recovery against the insurer: (é¥tirde the
amount ofthe claim from the date the claim was made by the insured in an amount equal to the
prime rate of interest plus 3%; (2) punitive damages; andg®t costs and attorney feesge

also Ash v. Cont’l Ins. C9.932 A.2d 877, 884 (Pa. 2007)[W]hile the nsure[d]‘may not
recover compensatory damages based on Section 8371, that Section does not alterdths] ins
common law contract rights.{guotingBirth Ctr., 787 A.3d at 38f. The Tippettsdid not bring

a common law bad faith claimpthey are precluded from seeking these damagesthe Court

will strike the Tippetts’ claim focompensatory and consequential damages from Cbunt |

An appropriate order follows.

BY THE COURT:

/s/ Juan R. Sanchez
Juan R. Sanchea.

376, 390 Pa.2001) (Nigro, J. concurring). The Tippetts bring only a statutory bad faith claim.
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