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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WESLEY CARPENTER,
Petitioner, :
V. : Civ. No. 14-4751

J.A. ECKARD, et al,
Respondents.

ORDER

On August 11,2014 state prisoneWesley Carpentemproceedingro se, soughthabeas
relief, challenging his conviction ahe basis of ineffective assistancecotinsel (Doc. No. 1);
28 U.S.C. §8 2254. | referred the matter to Magistrate Judge Thomas J. Ruetdnasvho
recommended denying reliefDoc. N0.31) Petitioner submitted objections that largely rehash
the arguments raised in liabeas Petition. (Doc. No. 41.Wwill overrule Petitioneis objections,
adopt Judge RuetsReportand Recommendatipand deg the Petition
l. BACKGROUND

On December 3, 2004 Philadelphia state coupry convicted Petitioner of firstiegree
murder and possession of an instrument of crifhim. CR51-CR-07080312006; Doc. No. 31 at
1.) JudgeRenee Cardwell Hughesimediatelysentenced Petitioner to life imprisonmentthe
murder chargeand a concurren.5-5 year sentencen the weapons offense. (Id.) The

Pennsylvania Superior Countejected Petitioner's direct appean August 14, 2009.

Commonwealth v. Carpenter, 984 A.2d 1008 (Pa. Super. Ct. 2009). The Pennsylvania Supreme

Court denieallocaturon March 30, 2010Commonwealth v. Carpenter, 992 A.2d 123 (Pa. 2010)

(Table)
Petitioners convictions arose from an ongoing feletveeen Petioner and three meian

Farmer, Quincy Ross, and the decedent, Raymond Napper. (Doc. No. 26&tEX3.) On May
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14, 2006,Petitioner’s friend Jimmy Brennan had flagged down the three measkadithem
whether their dispute with Petitioner had beesolved (Doc. No. 31 at-R.) A gold-colored car
drove by the group twigdetitioner was ipassengeseat and called out to Brennan asking if he
was “all right.” (d. at 2.) Several minutes later, Petitioner came batke scene-this time on
footand with a gun. 1d.) Petitioner fired six shots at the men, two of them killing Napgeoc.
No. 26, Ex. A at 3.)Farmer and Ross separately identified Petitiaseghe shooter. (Doc. No. 31
at 2.) For approximately two months, Petitionéid in a West Philadelphia home. (Doc. No. 26,
Ex. A at4.) He was ultimately apprehended during a consensual search whercth&fquotid
[Petitioner] covered in dog feces exiting the home’s basemeldtt,”Eik. A at 4.)

In December2010, Petitioner sought pro se relief pursuant to PennsylvaniaBost
Conviction Relief Act 42 Pa. C.S. 88 9549551. The Petitiorrallegedthathistrial and appellate
counsel wereneffective forfailing to: (1) challenge the triadourt’s jury instruction with regard
to transferred inten{?2) present and preserv@eadyclaimrespecting th&lentity of the driver of
the car in which Etitioner was iding prior to the shooting3) investigate the credibility ahe
Commonwealth’s witnesseand(4) challenge the Commonwealth’s theory of prosecution. (Doc.

26, Ex. B at 2. Appointed counsel filed a brief pursuan€ommonwealth v. Finlegnd concluded

that Petitioner's PCRA claims were without merfld., Ex. D); 550 A.2d213 (Pa. 1988) After
reviewing Petitiorer's claims counsel’sFinley brief, and the relevant trial transcripts, Judge
Benjamin Lernedismissed the Petitioand permitted counsel to withdrawDoc. No. 26, Ex. B

at 2;Doc. No. 31 at 3.) On October 31, 20E¢r Pdtioner appealed the dismissaljyudge

Lernerissued an opinion in support ofshorder. (Doc. No. 26, Ex. B),_ Commonwealth v.

Carpenter No. 2451 EDA 2012, 2012 WL 10973676, at(Ra. Com. Pl. Oct 31, 2012)0On

October 252013 theSuperior Couraffirmedand adoptedudge Lerner’swell-reasoned opinion



in full.” (Doc. No. 26, Ex. C at-6); Commonwealth v. Carpente87 A.3d 891 (Pa. Super. Ct.

Oct. 25, 2013)Table) In that appealPetitionersought to aisetwo additionalineffectiveness
claims respectingstipulating toownership”of the gold-coloredvehicle and failing to impeach
Farmer with a prior inconsistent statement. (Doc. No. 31 at 3.) The Superiod€emed these
claimswaived. (Doc. No. 26, Ex. C at 5); Pa. R. App. P. 3@n May 13, 2014, the Supreme

Courtagain denie@llocatur Commonwealth v. Carpenter, 91 A.3d 1238 (Pa. 2014) (Table).

On August 11, 2014Petitioner filed the instant Petitionjncluding the same six
ineffectivenes claims he raised in state coufDoc. Nos. 1, 29.)Judge Rueterecommeaded
denying relief on Decemb&; 2015. (Doc. No. 31.) On May 31, 2016, after receigsgeral
extensions of time, Petitioner submitted the instant objections to Judge'K&sport. (Doc.

Nos. 35, 37, 38, 40, 41.)

I. LEGAL STANDARDS

In reviewing a Report and Recommendatiomust “make ade novo determination of
those portions of the report or specified proposed findings or recommendations to whittbrobjec
is made.” 28 U.S.C. 8§ 636(b)(1)(C)I may “accept, reject, or modify, in whole or in part’she

findings and recommendationkl.; Brophy v. Halter, 153 F. Supp. 2d. 667, 669 (E.D. Pa. 2001).

As to those portions to which no objections have been made, | must “satisfyf[ithatahere is
no clear error on the face of the record in order to accept the recaatoer’ Fed. R. Civ. P.
72(b)advisory committe's note.

| may grant habeas relief only if tlséate court’'s meritdecision (1) “was contrary to, or
involved an unreasonable application of, cleastablished Federal 1&wor (2) if the decision
“was based on an unreasonable determination of the facts in light of the evidence ghiesbete

State court proceeding.”18 U.S.C.§8 2254(d)(1)2). The *“clearly established Federal law”



governing Petitioner’s ineffectiveness claims is set o@tiitkland v. Washington, 466 U.S. 668

(1984). Accordingly, | must decide whether the PCRA Court’s applicatiostatkland was

“objectively unreasonable Bell v. Cone, 535 U.S. 685, 69® (2002); Commonwealth v. Sneed

899 A.2d 1067 (P&006). | maynot “surmise whether the stateurt reached the best or even the

correct result in [a] case Collins v. Sec’y of Pa. Dep't of Corrs., 742 F.3d 528 544 (3d Cir},

denied 135 S. Ct. 454 (2014). Rathe@etitionemustshow that thetate cours decision was “so
lacking in justification that there was an error well understood and compreheraiestiimg law

beyond any possibility for fairminded disagreement.” Harrington v. Richter, 562 U.S. 86, 103

(2011).

To make ouineffectivenessPetitioner must show: (1) his attorney'presentation was
unreasonable under prevailing professional norms; and (2) but for that dsfijcikare is a
reasonable probability that the result of the proceedings would have been difsereSitrickland
466 U.S. at 6885need 899 A.2d atl075-76 the test for counsel ineffectiveness is the santeu
both the Pennsylvania and federal constitutiori3e likelihood of a different result must be
substantial, not just conceivabledarrington 562 U.S. at 112 (citin8trickland 466 U.S. at 693).
Review of ineffectiveness claims is “doubly deferential when it is conductedginithe lens of

[82254] habeas.”Yarborough v. Gentry, 540 U.S. 1, 6 (20@Bg&r curium). If I concludethat

counsel’sactionwas notprejudicial | need not addresbe reasonableness counset-and vice

versa SeeUnited States v. Lilly536F.3d 190, 196 (3d Cir. 2008 ounsel cannot be ineffective

for failing to raise a meritless claim or objecti®uss v. DistAttorney of the @ty. of Allegheny

672 F.3d 198, 211 n.9 (3d Cir. 2012).



II. DISCUSSION
Petitionerrepeat arguments fromhis habeas gdition. | will nonetheless construleis

submissions liberally and addréke objections he apparently seeks to raBseBrown v. Astrue

649 F.3d 193, 195 (3d Cir. 2011) (courts should revaswobjedbns contentionghat merely
“rehash” arguments presented belmihe Magistrate Judge)All of Petitioner’s six objections
relate to his ineffectiveness allegatior{®oc. No. 41.)They are all meritless.

A. Failure to Challenge the Trial Court’s Jury Instruction on Transferred Intent

In Petitioner’s view, the trigudge violated his due procesghtsbecauselse “fail[ed] to
apply the precepts governing undifferentiated alternative theoriesnefction.” (Id. at 8.)
Petitioner thusrgues that his trimounsel should have objected to the chalgisagree.

| may notre-examine the substantive correctnesshefjury instructions.SeeEstelle v.
McGuire 502 U.S. 62, 72 (1991) (“[T]he facthat the [jury] instruction was allegedly incorrect

under state law is not a basis for halretisf.”) ; Johnson v. Rosemeyer, 117 F.3d 1048-14 (3d

Cir. 1997) (jury instruction on state law cannot beexamined on federal habeas review)
Petitionercannotiransform a stateaw challenge into a federal claim met@hyrecharacterizing it

as a due process challenggeeLambert v. Blackwe|l 387 F.3d 210, 259 (3d Cir. 2004) (“Of

course, labeling a claim as a ‘fundamental due process violationhdbestually substantiate a
[federal] constitutional clair); Johnson 117 F.3d atl10 (“Errors of state law cannot be
repackaged as federal errors simply by citing the Due Process Qlause

After enumeratinghe elements of firslegree murder and thedrine of transferreshtent
under Pennsylvania law, Judge Lerrggected the instant claim as follows:

Judge Hughes instructed the jury that it could find petitioner guilty of the murder
of Raymond Napper if it found beyond a reasonable doubpéigoner was acting



with aspecific intent to kill Napper’s friends, Quincy Ross and/or lan Farmer, when
hefired the shots that ultimately caused Napper’'s death. This instructionymerel
suggested that the jury could find petitioner guilty of murderfdund beyond a
reasonable doubt that the Commonwealth proved the requisite predicate facts
(cause of death and specific intefii)e trial court’s jury instructions on transferred
intent was proper, and trial counsel was not ineffective for failing tdectu it.

(Doc. No. 26, Ex. B at 4-5.)
| agree with Judge Reuter that Judge Hugimss$tuctiondid not violate due process. Trial
counsel was naheffective for failing to raise a meritledsie process objection.

B. Failure to Raise aBrady Claim

Petitionemext assertthattrial and appellateounselshould havebjected when the trial
prosecutor purportedly withhettie identity of potential withess Dennis Fultdine owner of the
gold-colored car (Doc. No. 41 at 9.0.) Petitioneralleges: (1) thaEulton was a “possible suspect
that was not surrendered to thefense until the day of trigland (2) that Fulton would have
testifiedthat he did not know Petitioner and that Petitioner was never in Fulton’sidaat 9.) |
do not agree.

Thereis noBradyviolation if the“suppressedévidence is available to the defense through
sourcesotherthan the prosecutigror if the defense could have discovered it with reasonable

diligence. _United States v. Perdomo, 929 F.2d 967, 973 (3d¥31). Judge Lerner found that

“Petitioner has failed to establish the Commonwealth willfully or inadvertenfigressed the
identity of the driver. Moreover, the information regarding the identity of the leé&hmwvner or
driver was readily aailable through other sources.” (Doc. No. 26, Ex. B gt Gudge Rueter
further reasoned as follows

Petitioner has not demonstrated that the identity of Dennis Fulton as the owner of

the car in which petitioner was traveling was evidence material to the detestse

that the prosecutor should have disclosed it. Petitioner does not allege that Fulton

was present when the shooting occurred and that his testimony would have
exculpated him. . .. Moreover, [P]etitioner has not shown that even if the prosecutor



had disclosed the identity of Dennis Fulton prior to trial, the outcome of his trial
would have been different.

(Doc. No. 31 at 14.)
| agree with Judge Rueter that counsel cannot be deemed ineffective for failiregpta ra
meritlessBradyclaim. Ross, 672 F.3dt211 n.9.

C. Failure to Investigate Petitioner’'s Motive

Petitioner arguesattrial and appellateounsekhould havénvestigate theprosecution’s
contention that “bad blood” between Petitioner, Farmer, RossNapgder caused Petitioner to
shoot at Farmer and Ross. (Doc. No. 41 at1( Trial counsebbjected to Farmé&rand Ross
testimony arguingthat counsethad not been provided with sufficient information regarding the
alleged dispute.” (Doc. No. 26, Ex. B at 6.) The proseawsponded that the dispute was
disclosed in discovery provided to the defen@e.) Petitionernow apparenthargues that had
cownsel investigated, counsebuld have impeached the reliability of Rgsand Farmer’s
testimony against Petitione(ld.; Doc. No. 31 at 16.) Petitioner does not explain the basis of this
purported impeachment or what this questioning would have revelalédese circumstancels,
agree with Judge Rueter that Petitioner has not made an adequate showing thiat powpseed
failurescaused anprejudice (Doc. No. 31 at 16.)

D. Eailure to Investigate theProsecution’s Case Theory

Petitionerbelievesthat counsel should havaviestigatd an alleged exculpatory statement
made by witnesBrennan tdetective Pat Mangold(Doc. No. 41 at 12.Yet, Petitioner does not
disclose the substance of the statemaotreovernothing in the recorthdicatesBrennan made a
statement, oral or written, tDetective Mangold In his trial testimonyBrennanproclaimed
Petitioner’s hnocenceand identifiedan “unknown person” as the shoot€boc. No. 31 at 17.)

Once again, | agree with Judge Rueter that Petitioner has not made out ineiésstive



E. Stipulating to Dennis Fulton’s Ownership of theGold Car

Petitioner asserts thatal and appellateounselineffectively failed to challengBennis
Fulton’sownership of thgold-coloredcarinvolvedin the shooting. (Doc. No. 41 at 13.) Because
this objection was not made before the PCRA Cair$, procedurally defaulted her@8 U.S.C.

8 2254(b)(1)(A);_O’Sullivan v. Boerckel, 526 U.S. 838, 845, 847 (1999); Rolan v. Coleman, 680

F.3d 311, 317 (3d Cir.gert. denied133 S. Ct. 669 (2012)ludge Rueter nonetheless rejected the
claim on the merits because the parties stipulatéyg that when they searched the car, police
found nothing that involved Petitioneragree with Judge Reuttdrat because the stipulation was
not prejudicial, there was no ineffectiveness.

F. Failure to Impeach Farmer with a Prior Statement

In an interview conducted immediately after the shooting, Farmer told podicBetitioner
had committed three additional homicides. (Doc. No. 31 gt Pe@titioner believes thatial
counsel should have “impeachedrmer with this statement that Petitiobetieves was untrue.
Once again, because this claim was not raised in state court, it was procetkfeallied here.
28 U.S.C. § 2254(b)(1)(A)XD'Sullivan, 526 U.S. at 845, 84Rolan 680 F.3d at 317. Judge
Rueter nonetheless addressed the claith@merits.

| agree with Judge Rueter that raising Farmer’s prior statewaultl have done more
damage to Petitioner than good. Accordingly, I reject Petitioner’s oisfémess claim.

V. CONCLUSION
Judge Rueter concluded that Petitioner's claimscksarly lack merit that neither

appointment of counsel nor an evidentiary hearing was warranted. | agree.



AND NOW, this 19th day ofSeptember 2016, after a complete and independent
consideratiorf the Petition for Habeas Relief under 28 U.$ €254 (Doc. No. 1), the state court
record,the Commonwealth’s Answer in Opposition to the Peti{idac. No. 26),United States
Magistrate Judge Thomas J. Rueter’'s Report and Recommendation (Doc.,ldadBE}itionets
Objections (Doc. No. 41), aradl other related submissionsjs herebyORDERED that

1. The Report and Recommendation (Doc. No.iSBPPROVED andADOPTED.

2. ThePetition for Writ of Habeas Corpus (Doc. NoidPENIED with prejudice.

3. A certificate of appealabilit$HALL NOT issue;

4. The Clerk of Court shall mark this fileLOSED for statistical purposes.

AND IT IS SO ORDERED.

/s/ Paul S. Diamond

Paul S. Diamond, J.



