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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DARLENE COOK, )
Plaintiff, : CIVIL ACTION

V. : No. 14-cv-4958
ACME MARKETS, INC.,
Defendant.
MCHUGH, J. JANUARY 26, 2015
MEMORANDUM

l. Introduction
This is an employment discrimination case brought underfdderal and state law. The
guestion before me ®w to calculate the time limits for bringing a claim under the applicable
statutes, when an employee has also filed a grievance under a collectiveihguagieement.
Does the pendency of a grievance appeal extend the time limits within which ayesmplust
assert statutory claims, or does time begin to run from the date of terminationpetsuaded
thatcontrollingappellateauthority does nadllow theleewayPaintiff seeks, andhereforel am
obligated tadismiss the complaint.
1. Underlying Facts
Plaintiff DarleneCook has brought suit against her former employer, AGMikets,
Inc., alleging age discrimination in violation of the Age Discrimination in Employien
(ADEA) and discrimination based on age and national origin under the Penmsyianan
Relations Act (PHRA). Plaintiff, fortpine years old, was employed wiblefendant for thirty
two yearsand was a Fulllime Clerk/Cashier at the time of her termination. On September 25,

2011, Plaintiff alleges that she attempted to cash a henests insurance check at the store in
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which she worked outside of her normal working hours. Avodker cashed the check for
Plaintiff, but did not advise Plaintiff that the check being cashed was for aumaugreater than
thestore’scheckcashing limis. On October 4, 2011, Defendant placed Plaintiff on suspension
without pay for violating check-cashing procedures and policies, and subsequemntiated
Plaintiff effective November 4, 2011.

Plaintiff filed a grievance regarding her terminatiorotigh Defendant’s Collective
Bargaining Agreement. An arbitrator issued a final determination upholdangifls
termination on May 17, 2013. Plaintiff did not file a complaint with the Pennsylvania Human
Rights Commission (PHRQ@y the Equal Employment Opportunity Commission (EEOC) until
July 28, 2013some twenty months after her termination. The EEOC issued Plaintiff a Notice of
Dismissal and Right to Sue on May 27, 204#ter whichPlaintiff filed this suit.

IIl.  Discussion

Defendant has moved to digss the complaint on the theory that Plaintiff did not exhaust
her adninistrative remedies in a timely manner, and thus the complaint does not state a claim
upon which relief may be granted. It is weditablished that a plaintiff must exhaust all

administrative remedies before bringing a claim for judicial relRRgbinson v. Dalton, 107 F.3d

1018, 1020 (3d Cir. 1997). Both the ADEA and the PHRA require a plaintiff to exhaust such

administrative remedies before bringing s8eeSlingland v. Donahoe, 542 Fed. App’x 189,

191 (3d Cir. 2013) (“The ADEA likewise requirepkaintiff to exhaust all available remedies

when she elects to proceed administratively.”); Jacoby v. Bethlehem SuburbarSslesr820

F. Supp. 2d 609, 615 (E.D. Pa. 2011) (“In order to bring suit under the ADA, ADEA, and PHRA,

a plaintiff must first exhaust his administrative remedies.”). Failure to exhdmsgtiatrative



remedies is grounds for dismissal on a Rule 12(b)(6) motion such as thiSlmugand 542
Fed. App’x at 191.

In order to exhaust her administrative remedies under the ABEB#tiff was required
to have filed a charge with the EEOC within 300 days of the conduct giving rise toithe. cla

Ruehl v. Viacom, Inc., 500 F.3d 375, 382-83 (3d Cir. 2007); Money v. Provident Mutual Life

Ins. Co., 189 Fed. App’x 114, 117 (3d Cir. 2006). Under the PHIRéntRf was further
requiredto file an administrative complaint with the PHRC within 180 days of the alleged
discrimination. 43 Pa. Cons. Stat. Ann. 88 959(h), 98&fendantsserts that thehargedually
filed by Plaintiff with theEEOCand PHRC on July 28, 201&s not timelyunder either statute
because it was filed 632 days after Plaintiff’'s employment was termioatsidvember 4, 2011.
Ms. Cookresponds that the charges were timely because theyfieel only 72 days after ¢h
arbitrator issued a final determinai with regard tdwergrievance. Thus, the question before the
Court is whether the statute of limitatidmsganto run on the date dfie allegedly unlawful
employment actior-the date of termination in this caser on the date at whidhe arbitrator
reached his decision

With regard to ADEA claims, the timeliness of administrative charges are raddsam

the date the alleged unlawful practice occurred. Watson v. Eastman Kodak Co., 235 F.3d 851,

855 (3d Cir. 2000); 29 U.S.C. §8 626(d)(1)(B). Similarly, because the PHRA is interpreted as
identical to federal antiliscrimination laws except where the specific languz{gbe Act

requres that it be treated differently, “the timeliness of [a plaintiffishg under the PHRA may
also be evaluated by reference to the ADEA where time peniodsom the occurrence of an

‘unlawful practice.” Strang v. Ridley, No. 03-4625, 2004 WL 2331900, at *4 (E.D. Pa. Oct. 12,

2004); Fogleman v. Mercy Hospital, Inc., 283 F.3d 561, 567 (3d Cir. 2002).




The relevant precedent regarding this issue of law makes clear tstdttite of
limitations began running on the date that Plaintiff alleges she was initially termoratbd

basis of age discriminatiorA similar situation presented itself 8harpe v. Philadelphia

Housing Authority, 693 F.2d 24 (3d Cir. 1982), where a housing patraémaioyed by the

Philadelphia Housing Authorityas allegely terminated as a result of age discrimination under
the ADEA. The plaintiff in that case left work after he was informed he was legmgated,

but subsequently appealed the discharge througftemmal administrative appeal with the
Housing Authority. When his appeal was denied, the plaintiff filed an EEOC chatdben

filed a civil action in district courtld. at 25. Relying oelaware State College v. Rick#&19

U.S. 250, 261 (1980), the Third Circuit determined thattime for filing rarfrom the date of
the plaintiff's original termination and not from the conclusion of his administrappeal.
Sharpe, 693 F.2d at 2Tn Ricks the Supreme Court had found that a grievance proceeding in
the Title VII context did not toll the running of the limitation period. Its rationale wats th
because there was no indication that a university’s initial decision to eleumetand terminate a
junior professor was anything less than final, entertaiamgppeabf the decisiorthrough a
grievance proceedindjd not suggest that the earlier decision was tentative. 449 U.S. at 261.
TheThird Circuitconcluded that, althoudRicks did not completely foreclose gsibleequitable
tolling theories a plaintiff would be required to make “allegations of induced reliance on
promises, lack of clarity in communicating the termination, or other conduct on the [zart of
defendant] which would permit even an inference dogiitable toiihg might be propet Id.

The focus of the Third Circuit in Sharpeswhether the termination decision was
finalized when the initial notice was given or at the ehthe grievance action. The Cotlrere

determined that there was malication that the termination was not findéspitethe appeal. In



fact, Ricksstated that “[the grievance procedure, by its nature, is a remedy for a prior decision,
not an opportunity to influence that decision before it is niadd9 U.S. at 261 Thereafterin

Vilcheck v. Atlas Powder Co., No. 93-2990, 1993 WL 473272 (E.D. Pa. Nov. 15, 1993),

colleague Judge Buckwaltdecided an almost identicedse. He concluded that under the

principles set forth in both Sharpe &igks the time within which to file a charge undboth

the ADEA and PHRADbegins to run from the date of termination, rather than from tieeada
union grievance action concludeldl. at *3-4. | cannd improve orthat reasoning.

In light of these cases, &tiff's claim is timebarred because she did not file her charge
with the EEOC and PHRC within the requisite period of time. Plaintiff alleges she was
wrongfully terminated effective November 4, 2011. After filing a grievahosugh ACME’s
Collective Bargaining Agreement, amlatrator issued a final determination upholding the

terminationon May 17, 2013. However, as_in Sharpe ¥itcheck, there is no indication that

the terminatiordecision was not finalEven if the grievance process held thesimity of
reinstatement, Defendant’s initial decision to terminate Plaintiff was finalizecwarber 4,

2011, and her employment ceased on that date. The EEOC and PHRC charges filed on July 28,
2013are clearly outsideoth the 300-day period required ADEA claims andhe 180day

period required for PHRA claims.

Plaintiff cites no lawto counter the above precedent, nor does she advance grounds for
equitable tolling. She asserts in conclusdeyms that the ADEAveriod runs from the date the
arbitrator issued the final determination her grievance, but provides legalauthority forthat
position. With regard tdhe PHRAclaim, counsetites to a policy document issuley the
PHRC which states “that the 18y statute of limitations for filing a complaint [with the

PHRC] begins to run from the date on which the complainant receives clear, unequivocal,



unconditional, irrevocable and final notice of an allegedly discriminatory actitimeby
respondent.” PHRC Policy No. 98-0This policy is not law, but neither doesabnflict with
the rules embodieith the casesited above. Plaintifin factreceived‘clear, unequivocal,
unconditional, irrevocable, and final noticef’her allegedlyunlawful termination on November
4, 2011, when she was let go. The grievance proceeding filed through the Colledja@iBgr
Agreement was aimed averturning a decision that@ME had indisputablhalreadymade
V.  Conclusion

Plaintiff did not adequately exhaust available administrative remedies bestaaaisd not
file a timely charge with the PHRC and EEOC within the requisite time per@efendant’s
Motion to Dismiss will be granted and the case will be dismissed with prejudicepgkopriate

order follows.

/s/ Gerald Austin McHugh
United States District Court Judge




