BOOKER v. COLVIN Doc. 29

INTHE UNITED STATESDISTRICT COURT
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NO. 14-4984
V.

CAROLYN W. COLVIN,

Acting Commissioner of the

Social Security Administration
Defendant

NITZA I. QUINONESALEJANDRO, J. MARCH 7,2017
MEMORANDUM OPINION
INTRODUCTION

On August 28, 2014Plaintiff Sherina Booker @laintiff”) filed a complaint pursuarto
42 U.S.C. 8 405(g3eekingjudicial review of the final adversedecisionof DefendantCarolyn
W. Colvin, Acting Commissionerof the Social Security Administration (“Defendant), which
deniedherapplicationfor Supplementabecuritylncome(“SSI”") benefitsunderTitle XVI of the
Social Security Act (the “Act”), 42 U.S.C. §8§ 1381-1383f. The ultimate issuefor judicial
reviewis whetherDefendans final decisionis supportedy substantiakvidence.

Pursuantto 28 U.S.C. 8636(b)(1)(B) this matter was referred to United States
MagistrateJudgeLynne A. Sitarskifor a Report and Recommendati¢fR&R”). On April 7,
2016, theR&R wasfiled, which recommendedhat Plaintiff's requesfor review andmotion for
summaryudgment be deniedECF 21]. Plaintiff filed timely objectiongo theR&R, [ECF 26],
to which Defendanfiled a response[ECF 28]. Theissuesandobjectiongoresentedby Plaintiff

havebeenthoroughlyarguedandare,thereforeripe for disposition.

! Thereafter,on February2, 2015,Plaintiff filed a motionfor summaryjudgmentand requestfor

review [ECF 12], pursuanto FederalRule of Civil Procedure®6(a),to which Defendant,on March 6,
2015,filed a response[ECF 15].
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After a comprehensivde novoreview of the objectiongo the R&R, the administrative
record,andthe parties submissionsfor thereasonsetforth herein,this Court finds nameritto
Plaintiff's objections. Therefore,the R&R is approvedand adoped, and Plaintiff's reques for

reviewandmotion forsummaryjudgmentredenied

BACKGROUND

Thefactualand procedurahistoriesof this casearedetailedin the R&R andneednot be
recitedhereinin their entirety exceptwherenecessaryo addressPlaintiff’'s objections. These
objections consist aflaimsthatthe MagistrateJudgeerredin finding that:

1. The ALJ properly evaluatedPlaintiff's mental impairmentsand concluded
thathermental impairmentimposed navork-relatedlimitations.

2. TheALJ did not ignoreevidencewithout explanationthatconflictedwith the
ALJ's decision that Plaintiff can perform the standingand walking
requirement®f light work.

3. The ALJ made proper credibility determinationsregarding Plaintiff's
testimonyandprovided aneandor this Courtto reviewthem.Plaintiff argues
that the ALJ’s errors render the ALJ decision unsupportedoy substantial
evidence Plaintiff objectsto the Reportand Recommendatida rejection of
her claims and conclusionthat the Acting Commissioner’'sdeterminationis
supportedy substantiakvidence.
Defendantdisagreeswith Plaintiff that the Magistrate Judge erred and arguesthat
Plaintiff's objectionsare the sameargumentsraisedin her statementof issuesin supportof
judicial review andthat substantial evidence oécordexiststo support theALJ’s findings and

conclusions.This Courtagrees.



LEGAL STANDARDS

Whenconsidering objection® a magistratgudge’sreportandrecommendatiora court
must undertake de novoreview of the portions of the repoaind recommendatioto which the
plaintiff hasobjected See28 U.S.C. $36(b)(1);Cont’l Cas. Cov. Dominick D’Andrea, Inc.,
150 F.3d 245, 25@d Cir. 1998);Martinez, 2011WL 4974445at*2. In orderto qualify for de
novoreview, “an objectingparty mustidentify specificerrorsin the magistratgudge’sanalysis
without simply rehashingargumentsalreadyraisedto themagistratgudge.” Martinez 2011WL
4974445 at *2; seealso Gonew. Clark, 749F.2d 5, 6-7(3d Cir. 1984) (notingthat de novo
review of objectionsis not appropriatevhen suchreview would undermineefficiency of the
magistratesystem);Beckerv. Tennis 2011 WL 2550544 .,at *1 n.3 (E.D. Pa.June 23, 2011)
(courtdecliningto address contentions includedpetitioner’sobjections, concludinghat they
are “nothing morethan arestatemenof the underlyingclaims containedn his petition.”). The
district court“may acceptrejector modify, in whole or in part,the findings or recommendations
madeby themagistratgudge.” 28 U.S.C. § 636(b)(1).

The Social Security Act providesfor judicial review of any “final decision of the
Commissioneiof Social Securitymadeafter a hearing.” 42 U.S.C. § 405(g).The review of a
Commissioneés decisionis, however,limited in scope. When reviewing an administrative
decisiondenyingsocial securitybenefits,the court must upholdnyfactualdeterminatiormade
by theadministrativdaw judge (‘ALJ”) thatis supportedy substantiatvidence.ld. Thecourt
may not independentlweighthe evidenceor substitutdts own conclusiongor thosereachedy
the ALJ. Chandlerv. Comnir of Soc.Sec, 667F.3d356, 3593d Cir. 2011);Burnsv. Barnhart
312 F.3d 113, 1183d Cir. 2002). Instead,the cout is limited to determiningwhetherthe ALJ

applied the correct legal standardsand whether the record, as a whole, contains substantial



evidenceo support theALJ’s findings offact. See42 U.S.C. § 405(gMartinezv. Astrue 2011
WL 4974445at*1 (E.D. Pa.Oct. 19, 2011) (quotingsilmorev. Barnhart 356F. Supp. 2d 509,
511(E.D.Pa.2005); Rutherfordv. Barnhart 399 F.3d 546, 55@d Cir. 2005).

Substantialevidencedoes notmeana large or considerable amount @videncebut,
rather, suchrelevait evidenceas a “reasonablenind might acceptas adequateo support a
conclusion.” Rutherford 399 F.3dat 552. Substantiakvidenceis “morethana merescintilla
but may be somewhatessthan a preponderance dhe evidencé. Id. (quoting Ginsburg v.
Richardson 436 F.2d 1146, 114@d Cir. 1971)). A “Commissioner’s findingsdsto anyfact
if supportedoy substantialkevidence,shall be conclusive. Gilmore 356 F. Supp. 2dat 511
(quoting, 42 U.S.C. 8405(g))l'he “substantiakvidenceestis ‘deferential” Rayv. Astrue 649
F. Supp. 2d 391, 39&.D. Pa.2009) (quotingMonsourMed. Ctr. v. Heckler, 806 F.2d 1185,
1190 (3d Cir. 1986)). Credibility determinationsare reservedfor the ALJ. Van Horn v.
Schweiker,717 F.2d 871, 8783d Cir. 1983) (internal citationsomitted). Although the court
reviews the record as a wholeto determinewhether substantial evidence supportsfaectual
finding, it may not weigh theevidenceand“will notsetthe Commissionés decisionasideif it
is supported by substantiaVidencegvenif [the court] would haveecidedthe factualinquiry
differently” Ray 649F. Supp. 2dat 398-99 (quotingHartranft v. Apfel 181 F.3d 358, 36(Bd
Cir. 1999)). However,the court must conduct glenaryreview of the admirstrativelaw judgés
legal conclusions,Paytonv. Barnhart, 416 F. Supp. 2d 385, 38{E.D. Pa. 2006), and may
overturn thedecisionfor legal error evenif the decisionwas supportedoy substantiakvidence.
Id.

To proveentitlementto social security disability benefits, aclaimant,suchas Plaintiff,

must demonstratéhat shehasa physicaland/ormentalimpairmentof sucha severitythat sheis



not only unabldgo do her previouswork but cannot, consideriniger age, educationandwork

experiencegngagen any other kind of substantial gainfaltivity which existsin the national
economy,regardlessof whethersuchwork existsin the immediateareawhere sheresides,or

whethera specific job vacancyexistsfor her, or whethershe would béired if she appliedfor

work. 42 U.S.C. §382c(a)(3)(B).

The Social Securityregulationsprovidefor a five-stepsequentiakvaluationprocessor
determiningwhetheran individual is disabledf The claimantbearsthe burden ogstablishing
stepsone througtour, with the burdershifting to the Commissioneat thefifth stepto establish
thattheclaimantis capableof performingother joban the national economyn light of herage,
educatim, work experienceand residualfunctional capacity (“RFC’). Poulosv. Commr. of
Soc.Sec, 474 F.3d 88, 923d Cir. 2007). Of note, the functionalequivalenceanalysisin step
four “involvessubstantiallydifferent criteriathanthoseusedto determire medicalequivalencé.
SeeMills-Sorrells v. Commr. of Soc.Sec.,153 F. Supp. 3d 703, 712 n.(E.D. Pa. 2015);
compare20 C.F.R. § 416.92@tatingthe standard$or medicalequivalencejvith id. § 416.926a

(stating the standards for functionaquivalence). Although the same evidence may be

2 At steponeof thisfive-stepprocess, thdLJ considerghe claimant'swork activity, if any. If the

claimantis currently engagedn substantialgainful activity, the ALJ will find that the petitioneris not

disabled. At steptwo, the ALJ considersthe medicalseverity of the claimant’'simpairment(s). If the
claimantdoesnot have a severe medically determinablephysical or mentalimpairmentthat meetsthe
duration requirement § 404.1508, a combinatiorof impairmentsthatis severeandmeetsthe duration
requirementthe ALJ will notfind the plaintiff disabled. At stepthree,the ALJ mustdeterminewhether
the petitioner'simpairmentor combination ofimpairmentsmet or was medically equalto one of the
listings underTitle 20 of the Code ofederalRegulations,Part 404, SubparP, Appendix One. If

claimant’simpairmentsdo notmeetone of the listings, the ALJ will move to stepfour, to assesghe
claimant’sresidualfunctional capacityand pastrelevantwork experience. If the claimantcan perform
pastrelevantwork, hewill be foundnot disabled. If theclaimantis unableto do anypastrelevantwork,

the ALJ movesto stepfive andconsiderghe claimant’sresidualfunctional capacity,age,educationand
work experiences orderto determindaf hecandoanyotherwork. In orderto support a findinghatthe
claimantcando otherwork, theagencyis responsible for presenting evidertbatdemonstratethatsuch
other workexistsin significant numberg the national economy that telaimantcando. 20 C.F.R. 88

404.1520(a) and 416.920(a).



consideredvhenengagingn bothanalysesthe analysesandtheir respectivecriteriaare wholly
distinct. SeeMills-Sorrells, 153 F. Supp. 3dat 712 n.8. Under the currentramework,an ALJ
candispense Wh a functionalequivalenceanalysisaltogetheiif a claimants impairmentmeets

or medicallyequalsan Appendixlisting, but notvice versa. 20 C.F.R. § 416.924(d)(1).

DISCUSSION

In this matter, following an evidentiaryhearing, theALJ found that Plantiff had not
engagedn substantialctivity sinceJuly 13, 2011, the onsdateof Plaintiff's allegeddisability,
(Step one determination)that Plaintiff’'s physical conditionsconstituted“severé impairments
within the meaningof the Sccial Securityregulations, buthat her mentalimpairmentswere, at
most, mild limitations and were not “severé& mentallimitations (Steptwo determination)that
Plaintiff did not havean impairmentor a combination ofmpairmentswhich met, medically
equaled,or functionallyequaledthe severityof any of the impairmentdlistedin 20 C.F.R.Part
404, SubparP, Appendix 1 (“the Appendix”)20 C.F.R. 88 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925and 416.926)(Step three determination);that Plaintiff had the residual
function capacity (“RFC’) to perform her past relevantwork as a cashierbut with certain
physical limitations (Step four determination);and that other jobsexistedin the national
economythat Plaintiff wasableto performin light of herRFC, (Stepfive determination).(R&R
at10-11). Accordingly, the ALJ concludedhatPlaintiff wasnot disabledwithin the meaningof
the Social Securityregulationssinceshe couldperform herpastrelevantwork and/or other jobs
in the national economy.

In herrequestfor judicial review, Plaintiff arguedthatthe ALJ erredin: (1) determining
at steptwo that Plaintiff's mentalimpairmentswvere not severeandin failing to incorporatethe

limitations arisingfrom thoseimpairmentsin the RFC analysisat stepfour, [ECF 13 at 15-19];



(2) failing to considercertain material evidencewhen finding that Plaintiff retainedRFC to
performthe standingind walking requirement®f light work, (d. at 7-14);(3) failing to makea
propercredibility assessmerdand/orsufficiently asses®laintiff's subjectivecomplaintsof pain,
(Id. at 14-15);and (4) not incorporatingll of Plaintiff's credbly establishedimitations when
posing a hypothetical questibtmtheVE. (Id. at19-21).

Similarly, in herobjectiongo theR&R, Plaintiff contendghatthe MagistrateJudgeerred
in: (1) finding that substantial evidenaexiststo support theALJ’s determinatiorat the steptwo
analysisthat Plaintiff's mentalimpairmentswvere notseverej2) concludingthatthe ALJ did not
needto incorporatePlaintiff’'s mentalimpairmentsin the stepfour analysis,which included the
state agencyreviewing psycholgists opinion that Plaintiff has moderatelimitations in her
ability to understanddetailed instructions;(3) concludingthat substantial evidencexists to
establishthat Plaintiff could performthe standingand walking requirementof light work; (4)
findingthat the ALJ consideredll relevantevidencewhenmakingthe RFC determinationand
(5) concludingthatthe ALJ properlyconsideredPlaintiff's credibility and subjectivecomplaints
of pain?

After a careful reading of Plaintiff's objections,this Court findsthat theseobjections
“simply rehash the argumentgpresentedn Plaintiff's requestfor judicial review which were
thoroughlyaddressedyy the MagistrateJudgein her well-reasoned30pageR&R. Therefore,
this Court does nateedto performadenovoreview, noris onewarrantedsincedoing so would

“defeatany benefit of judicial efficiency gainedby the report and recommendatiorprocess.

3 In her objectionsPlaintiff doesnot structureher objectionsin thesamefashion. Rather Plaintiff

first objects to the Magistrate Judge’s conclusion that the ALJ properly consideredher mental
impairments,[ECF 26 at 6-12], and, secondbjectsto the MagistrateJudge’s findingthat substantial
evidencesupportghe ALJ’s finding thatPlaintiff can perform the standing andalking requirement®f

light work. A fair readingof theseobjections,however, showsthat Plaintiff raisesthe five specific
objectionsnotedherein. This Court,thus,will considereachof theseobjections.



Palmerv. Astrue 2010WL 1254266at*2 (E.D. Pa.Mar. 31, 2010) (quotindg/iorgan v.Astrue
2009WL 3541001,at*4 (E.D. Pa.Oct. 30, 2009));seealso Becker 2011WL 2550544 at *1
n.3.

However,in theinterestsof judicial economygeachof Plaintiff's objectionsis addressed
below.

First Objection— StepTwo Analysis ofSeveréMentd Impairments

Briefly, in her first objection, Plaintiff arguesthat the Magistrate Judgeerred: (a) in
agreeingwith the ALJ’s finding, at step two, that Plaintiff's mental impairmentswere not
“severg’ andthat the ALJ’s finding was supportedby substantiakvidenceand (b) in finding
thatif the ALJ erredin thisregard,theerrorwas“harmless’ [ECF 26 at 6]. Basedon areview
of therecord,this Courtdisagreesvith Plaintiff's contentions.

As noted, asteptwo of thefive-stepsequentiahnalysisan ALJ mustdeterminevhether
a claimanthasa “severé& medically determinableémpairmentor combination ofimpairments
thatmeetsthe duratiorrequiremenof 20 CRF § 404.1509.Newellv. Comn¥ of Soc.Sec, 347
F.3d 541, 5463d Cir. 2003)(citing Bowenv. Yuckert 482U.S. 137, 140-41 (1987))Here,the
ALJ found that in addition to having two severephysical impairments? Plaintiff had two
medically determinable mental impairments; i.e;; an adjustment disordeland a cocaine
dependencen remission. (R&R at 10). The ALJ concludedthat thesementalimpairments,
basedon thelack of medicalrecordsandon thefact that Plaintiff haddiscontinuedreatmentor
these conditionsin 2010 and had not soughtmental health treatmentsince the date of her

applicationfor benefitsin 2011,werenot severe. (Id. at 13). This Court finds ncerrorin these

4 Backdisorder andbilateralkneedisorder. (R&R at 10).



determinationgndreasoningandopinesthatareview of therecordsupports thé\LJ’s steptwo
analysis.

In addition, theALJ analyzedPlaintiff’'s mentalimpairmentsunder the four functional
areasrequiredby the relevantregulationsandreachedhe sameconclusions. (Id. at 13-14;R.
17). “An impairmentor combination oimpairmentsis not severeif it does notsignificantly
limit your physicalor mentalability to dobasicwork activities” 20 C.F.R § 404.1521(a)MWhen
evaluatingwhether aclaimants allegedmentalimpairmentis severean ALJ mustevaluatethe
recordto determinethe degreeof the claimants limitationsin four broad functionahreas:(1)
activities of daily living; (2) social functioning; (3) concentratiomersistenceor pace;and (4)
episodes of decompensatio®0 C.F.R. § 416.920a(¢) Thesefunctionalareasareknownasthe
“paragraph B”criteria. The limitations identified in the paragraph Briteria are not the RFC
assessmeranalysisof stepfour butinsteadareusedto ratethe severityof mentalimpairmentsat
stepstwo andthree. (R. 17). If anALJ ratesaclaimants degreeof limitationsin thefirst three
functionalareasas“none” or “mild,” and“none” in thefourth area,the ALJ must concludehat
the alleged mentalimpairmentsare not severe. 20 C.F.R. § 416.920a(d)(1)An ALJ may
determinethatanimpairmentis not severe®only if the evidenceestablishes slight abnormality
or a combinatiorfthereof]which have nanorethanaminimal effectonanindividual’s ability to
work.” Newell 347 F.3dat 546 (internal quotationsomitted). While reasonabl@oubt must be
resolvedin favor of theclaimant, unsubstantiated or frivoloudaimsmay be deniedat this step.
Id. at 546-47;seee.g, Kerinsv. Comnr of Soc.Sec.Admin, 174F. App’x 100, 103(3d Cir.

2006),Kirk v. Comnir of Soc.Sec, 177F. App'x 205, 208(3d Cir. 2006).

° Thesecriteria are set forth in the disability regulationsfor evaluatingmental disorders,andin

section12.00Cof the Listing of Impairment(20 C.F.R.,Part404, SubparP, Appendix1).



Here, the evidenceof record, including Plaintiff's own testimony, supports theALJ’s
finding that Plaintiff had “no morethanmild limitations’ in thefirst threefunctionalareas,as
demonstratedby the following findings:(1) in termsof daily living, Plaintiff testified that she
lives alone, preparesher own meals, performs light householdchores,and does herown
shopping;(2) with regardto social functioning, Plaintiff testified that she socializeswith her
friendsregularly,attendseligiousservicesjs in aromanticrelationshipandis ableto be around
crowds;and (3) with respectto concentrationpersistenceand pace,Plaintiff testified that she
enjoyed watching television, reading,and completing puzzles. (R. 16-17, 33-35). Clearly,
Plaintiff’'s own testimonybeliesany claim that shesuffersfrom a severementalimpairment. In
addition,in thefourth functionalarea,the ALJ found noevidenceof decompensation.id.).

Notwithstanding,Plaintiff arguesthat at steptwo, the ALJ failed to consider:(a) Dr.
Sebastalliris® mental RFC assessmer{t MRFC”) and PsychiatricReview Technique (PRT"),
andthat Plaintiff hada moderte impairmentin concentrationpersistenceandpace’ and(b) the
statement®f aSocialSecurityclaimsrepresentativevho noticedPlaintiff hadtroublestayingon
taskduringaninterview. [ECF 26 at 6-7, 9-10]. While Plaintiff is correctto arguethat during
the steptwo analysisthe ALJ shouldhaveconsideredall of the evidenceof Plaintiff's alleged
mentalimpairments,including Dr. Sebastalline MRFC and PRT and,to a lesserdegree,the

statementsnadeby the claimsrepresentativestill no errar wascommitted. The totality of the

6 Dr. Sebastallinis a StateAgencyreviewing psychologist.(R. 84). In additionto finding that

Plaintiff had a moderatémpairmentin her ability to understandremember,and carry out detailed
instructions Dr. Sebastallinfoundthat Plaintiff was“not significantlylimited” with respecto, inter alia,
understandingiememberingandcarryingoutvery short andimpleinstructions. (R. 88).

! “Findings of fact madeby Stateagencymedicalandpsychologicalkconsultants . . regardinghe
nature and severity of an individual's impairment§) must be treatedas expert opinion evidenceof
nonexaminingsourcesat the [ALJ] and Appeals Council levels of administrativereview.” Walker v.
Astrue 733F. Supp.2d 582, 58§E.D. Pa.2010) (quotingsSR96-6p).

10



evidenceof record,includingPlaintiff's testimony,substantiallysupports thé\LJ's findingsthat
Plaintiff did notsuffera “severé& mentallimitation.

Evenif this Courtwereto concludethat the ALJ erredin finding that Plaintiff's mental
impairmentsare not severe—which this Courtdoesnot—this Court agreeswith the Magistrate
Judgethat such error would beharmlessin light of the ALJ’s finding that Plaintiff suffered
severgphysicalimpairmentswvhich resultedn the ALJ proceethg to thestepthreeanalysis. See
Sallesv. Comn¥ of Soc.Sec, 229F. App’x 140, 145(3d Cir. 2007) (‘Becausghe ALJ foundin
[claimants] favor at Step Two, evenif he had erroneouslyconcludedthat some ofher other
impairmentswere nonsevere,any error was harmless) (citing Rutherford,399 F.3dat 553);
see also Rabbersv. Comnr Soc. Sec. Admin, 582 F.3d 647, 6586th Cir. 2009)
(“Notwithstanding[a steptwo] error, the ALJ ultimately concludedthat [claimant] had a severe
mental impairmentand proceededo step three, which was all [claimant] could haveasked
for.”).2 Thereforepasedonthis analysisandcaselaw, Plaintiff's first objectionis overruled.

SecondDbjection—Steps Four anffive Mental Residual Functional Capacity

In her secondobjection, Plaintiff arguesthat the MagistrateJudgeerredin concluding
thataremandwasnotnecessaryor the ALJ to reconsidePlaintiffs MRFC at thesteps fourand
five analyses.[ECF 26 at 6-8, 11-12]. Specifically,Plainiff argueshatbecaus¢heALJ, atstep
two, found Plaintiff did havemental impairments,the ALJ was requiredto incorporateany

resultantmentallimitations into the stepfour RFC determination[ECF 26 at 6-9], yet failed to

8 Plaintiff arguesthat “step two denils shouldbe rare” andrelies on McCreav. Comm’r of Soc.

Sec, 370 F.3d 361 (3€ir. 2004) for support.[ECF 26 at 8-9]. However,McCreais distinguishable
from the instantcasebecausan McCreg the court analyzedan outright denial of disability benefits at
steptwo. In this case howeverthe ALJ simply determinedhat Plaintiff's mentalimpairmentswerenot
severeat steptwo but found that Plaintiff hadseverephysicalimpairmentsat steptwo andcontinuedthe
five-stepevaluationprocess. Thus, anyallegederror on thepart of the ALJ in assessinghe severityof
Plaintiff's mentalimpairmentss harmless.Plaintiff's objectionthatsuchanerror,if committed,wasnot
harmlesss, thus,overruled.

11



addresDr. Sebastalliis MRFC assessmenwhich found, inter alia, that Plaintiff's ability to

understandind remembedetailedinstructionswas moderatelylimited. Plaintiff further argues
thatthe MagistrateJudgeerredin concludingthat becauseinskilledwork doesnotrequireoneto

carryoutdetailedinstructions, théALJ’s omissionwasharmlesserror. (ld. at9-12). This Court
finds thatthis argumentacksmerit.

“The mentalRFC assessmenisedat steps4 and 5 of the sequentiakvaluationprocess
requires a more detailel assessmenby itemizing various functionscontainedin the broad
categoriedound in [the] paragraph[] B[criteria] . . . .” SSR96-8P, 1996NL 374184,at *4
(S.S.A. July 2, 1996); (R.17)The ALJ explainedthat this detailedassessmenwas satisfied
becauséhe RFC assessmerdt stepfour reflectedthedegreeof limitation foundin theparagraph
B mental function analysisat steptwo. (R. 17); seealso Chanbunmy. Astrue 2011 WL
6303240,at *4 (E.D. Pa. Nov. 22, 2011)(finding that the ALJ correctly satisfied the more
detailedassessmentquirementby translatingparagraphB criteria findings into work-related
functionsin the RFC assessment). “The determinationof the claimants RFC is the exclusive
responsibilityof the ALJ [and] theALJ needonly includein the RFC thoselimitationswhich he
finds credible” Garrett v. Comn¥ of Soc.Sec, 274F. App'x 159, 163(3d Cir. 2008). The
ALJ’'s apparentdecision to not include any paragraphB mental limitations in the RFC
assessmens supportedoy substantiakvidence,including Plaintiff's own testimonyregarding
hermentalstateand thdack of medicalevidencesupportinganysignificantmentallimitations

Plaintiff also arguesthat the ALJ failed to fully considerDr. Sebastalline MRFC and

PRT reports and to addresshis finding that Plaintiff was limited in her ability to understand

9 To the extentthat Plaintiff relies directly on the ALJ’'s paragraphB findings, Plaintiff relies on

thewrong standard.The ALJ correctlynotedthatthe paragraplB criteriafindingswereseverityfindings
for stepstwo andthree,but not a RFC assessmert stepfour. Therefore,the ALJ did not err by not
explicitly includingherparagraph B findings her RFC determination.

12



detailedinstructions. [ECF 26 at 11]. In his MRFC report,Dr. Sebastallinfoundthat Plaintiff,
while ableto understané@ndremembershortand simpleinstructionswas “moderatelylimited”

in herability to understané&ndremembeidetailedinstructions specifically noting that Plaintiff
was of aveage intelligence but “becauseof her anxiety/depressionshe may at times exhibit
issueswith complex/detailednstructions/tasks.(R. 88). The MagistrateJudge foundhatwhile
the ALJ should haveaddressedr. Sebastalliris opinionthat Plaintiff hadmoderatdimitations
in herability to understandndremembedetailedinstructions, théALJ’s apparenfailure to do
sowasharmlesserror becausethe categoryof unskilled work asdefinedin the regulations, does
notrequiretheability to understandletailedinstructions. (R&R at 23-24).

Plaintiff objectsto the MagistrateJudge’s conclusiothat suchfailure washarmlessand
arguesthat unskilled work can at times require understandindetailed instructions,such as
occurredn Plaintiff's pastwork experiencendthe other job&entifiedin the national economy
that, accordingto the vocationalexpert(“VE”) and theALJ, Plaintiff canperform.Basedupon
the evidenceof record,the ALJ concludedhat Plaintiff could perform*“light work,” asdefined
by 20 C.F.R.8 416.967(b), but did naxplicitly identify what skill level of work Plaintiff was
ableto perform. (R. 18-19). The VE, however,identified Plaintiff's pastrelevantwork as a
cashierandamail sorteras“light andunskilled” (R. 38-39)(emphasisadded). Thejobsin the
national economyhatthe VE concludedPlaintiff could performwerelisted as “unskilled” jobs.
(Id. at 42). The ALJ, in agreeingthat Plaintiff canperform her pastwork as a cashierandthe
other jobsin the national economyidentified by the VE, implicitly agreedthat Plaintiff was
limited to “unskilled” work. As notedsupra unskilledwork requires‘little to no judgmento do
simpleduties . . . .”20 C.F.R. § 416.968(a)l he definition of “unskilledwork” doesnot specify

whatlevel of instructions a worker must lableto follow. A review of thecaselaw, however,

13



revealsthat unskilledwork may, for some jobs, require thability to understancéndremember
detailedinstructions,as opposedo only simpleinstructions. SeeSmithSchaeffev. Comni of
Soc.Sec, 2013WL 1962668,at *7 (W.D. Pa.May 10, 2013) ([T]he definition of unskilled
work mayarguablyencompasglaintiff’s limitationswith respecto carry outdetailedinstruction
.. ...") (emphasisadded) seegenerally Alvaradov. Colvin, 147F. Supp. 3d 297, 305-0¢.D.
Pa. 2015) (discussing unskilledork and noting that the jobscan require Reasonindevel 2,
which requiresthe ability to carry out detailedinstructions). However,that some unskilled jobs
requirethe ability to understandletailedinstructions does naeheanthatall jobsin the national
economy require understandidgtailedin instructions. Some do not.

RegardingPlaintiff's specific mentallimitations and the jobsavailableto her, the ALJ
guestioned th&E whetherPlaintiff could perform her pastwork or otherwork in the national
economy.As partof this examiration, theALJ directedthe VE to:

[A]ssume an individual of [Plaintiff’s] age, education, work

experiencehaving the following residual functional capacity.

Beingableto lift upto 20 poundssit for six hours,standandwalk

for six hours. No pushingor pulling with thelower extremitiesno

overhead reaching, avoidance of temperature extremes, and

avoidanceof dust,fumes,toxins,etcetera.
(R. 40-41). The ALJ did notaskthe VE to considerany mentallimitationsin the hypothetical
assessmerdr alimitation regardingtheability to understanéndremembedetailedinstructions.
The ALJ askedif sucha person having the abo®¥#C could perform Plaintiff's pastrelevant
work experience.(ld. at41). As thehypotheticawasframed,the VE opinedthat someonevith
that RFC couldwork asa cashier,one ofPlaintiff's pastjobs. (Id. at 42). Whenaskedif there

wereother jobsn the national econonthat someonevith this RFC couldperform,the VE gave

threerepresentative@xamplesbakeryworker, benchassemblerand inspector. (Id.). The VE

14



identified all of thesejobsas“light andunskilled.” (Id.). Neitherthe VE nor theALJ specified
whatlevel of instructiononeneededo understandn orderto performthesejobs.

The Dictionary of OccupationalTitles (“DOT”) is a publication of the United States
Departmentof Laborthat contains descriptions of threquirementdor thousands of jobghat
existin the national economygndis usedto determinewhere jobs exist that a claimantcan
perform. Burns 312F.3dat 119; McHerrin v. Astrue 2010WL 3516433 at *3 (E.D. Pa.Aug.
31, 2010). Within eachjob listing, “the DOT breaksdown the requirementsnecessaryto
perform a job,” including what reasoninglevel is necessaryto perform the specfic job.
McHerrin, 2010 WL 3516433,at *3; seealso Hulseyv. Astrue 622 F.3d 917, 928th Cir.
2010) (‘Each occupationin the DOT is codedwith a reasoningdevelopmentlievel, which
correspondsto the ability to follow instructions and solve problemsthat is required for
satisfactoryjob performancé). Thesereasoningevelsfocus on,inter alia, the complexity of
directions one must kableto understandh orderto performthe jobin question.

While neitherthe VE nor the ALJ provided aDOT job numberfor the jobs or positions
identified, Plaintiff arguesandareview of theDOT confirms,thather previousvork experience
asacashiemrequiresa reasoningevel of 3, andthethreejobsin the nationaleconomyidentified

by the VE all requirea reasonindevel of either1 or 2X° A reasonindevel of 1 requiresthata

10 TheVE describedPlaintiff's prior jobasacashieras“light andunskilledwith anSVPof 2.” (R.

38-39). In reviewingthe DOT for cashierjobsthat correspondo this description,only Cashierll (No.

211.462-010) an@arimutuelTicket Cashier(No. 211.467-018haveanSVP of 2. SeeClericalandSales
Occupations, Dictionary  of Occupational Titles (4™ Ed., Rev. 1991), at

http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOT02A.HTMBoth of thesepositionsrequire
a reasoningevel of 3. Seeid.

The VE describedhe national economy jold benchassemblerinspectorandbakeryworkeras
all havingan SVP of 2. (R. 42). As notedearlier,becauseneitherthe VE nor theALJ identified these
positions byspecifictitle or job numberit is difficult for this Courtto determinewhat reasoningevel
thesejobs require. Plaintiff assertghat the job of “bench assembler’is likely the Assembler,Small
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person “[a]pply commonsense understandmgarry out simple one- ortwo-stepinstructions.
Deal with standardizedsituationswith occasionalor no variablesin or from thesesituatons
encounterecon the job.” Appendix C: Components of th®efinition Trailer, Dictionary of
Occupationalitles (4th Ed.,Rev.1991)"" A reasonindevel of 2 requiresthataperson‘[a]pply
commonsense understanditgycarry out detailed but uninvolvedwritten or oral instructions
Deal with problems involving dew concretevariablesin or from standardizedituations: Id.
(emphasisadded);Moneyv. Barnhart 91 F. App'x 210, 215(3d Cir. 2004). Reasonindevel 3
requiresa personto “[a]pply commongnseunderstandingo carry out instructionsfurnishedin
written, oral, or diagrammatidorm. Deal with problems involvingseveralconcretevariablesin
or from standardizedituations. AppendixC: Components of thBefinition Trailer, Dictionary
of OcaupationalTitles (4th Ed.,Rev. 1991);Ingramv. Colvin, 2015WL 3513269.at *7 (E.D.
Pa. June 4, 2015). Thus, had the ALJ given full weight to Dr. Sebastallini'sopinion and
concludedthat Plaintiff was unable to understanddetailed instructions and included this
limitation in the RFC, a workerwith similar limitations would not beableto performPlaintiff’'s
prior job as a cashier,or work as a benchassembleror inspectortwo of the three national
economy jobsdentified by the VE, becausehesejobs @ll for a reasonindevel of 2 or 3,

meaningone must bableto understandletailedinstructions.

Products I(No. 706-684-022). This Court notesthat it may also be the job of Bench Assembler(No.
706.684.042). Both of these jobs require a reasoning level of 2. See
http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOTO7A.HTMPlaintiff assertghat the job of
“inspector” that correspondsvith the VE’s testimonyis likely that of Inspectorand Hand Package(No.
59.687.074), which requires a reasoning level of 2. See
http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOTO5F.HTMA review of other jobs that
includeinspectoras part of their titte showsthat many of thesejobs requireat a minimum a Reasonig
level of 2. The job of bakeryworker that appeargsto correspondwith the VE's testimonyis Bakery
Worker, ConveyorLine (No. 524.687.022)Thisjob requires aeasonindevel of 1.

1 Locatedat http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOTAPPC.
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Plaintiff arguesthat because some of the jolaentified by the VE require theability to
understandietailedinstructions, thé\LJ’s failure to incorporateDr. Sebastalliris findings, orat
aminimum, explaintheweightgivento them,warrantsremandto allow the ALJ to considetrthis
limitation. As acknowledgedby this Court, theALJ should haveexplainedwhatweight,if any,
wasgivento Dr. Sebastalliris findings. SeeSSR96-6p, 1996/NL 374180at*1 (S.S.A. July 2,
1996) (while an ALJ is “not bound by any findings made by State agency medical or
psychological consultants,” 20 C.F.R. 8§ 416.9YALJ is notentitledto “ignore theseopinions
and must explain the weight given to theseopinionsin their decisions.). However, as the
MagistrateJudge foundalbeit for other reasons, this Cowtsoconcludeghatthe ALJ’s failure
to dosowasharmlessaandthataremandss not required.Evengiving Plaintiff thefull benefitof
her argumentand assumingthat Dr. Sebastalliris conclusionregardingPlaintiff's moderate
limitation in understandingletailedinstructionswarrantedinclusionin the RFC assessmeng
personwith this “new’ adjustedRFC would gill be able to perform work in the national
economyas a bakeryworker, a jobidentified by the VE, which requiresa reasonindevel of 1.
Thus, basedon therecordbeforeus, evenif Plaintiff werelimited to jobs that requireonly the
ability to undersand simple instructions thereis still at leastone jobin the national economy
that Plaintiff canperform. Accordingly, theALJ’s determinatiorthat Plaintiff canperformjobs
in the national economgndis, thus, not disableds supportedoy substanal evidence. The
ALJ’s failure to specifically addressDr. Sebastalliis opinionswas harmlesserror since the
outcome would be thesamehad the limitation beenincluded andtherefore,remandis not

required. SeeRutherford 399 F.3dat 553 (holdingthatremandis not warrantedwhereerror by
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the ALJ is harmlessand would notaffectthe outcome of thease). Plaintiff's second objection
is, therefore overruled*?
Third and Fourth Objections StepFour PhysicalRFC Determindion

In herthird objection,Plaintiff arguesthatthe ALJ erredin determiningat stepfour that
Plaintiff retainedthe RFC to performlight work and/orthat the record supports the conclusion
thatPlaintiff canperformthe standingndwalking requiremets of anysuchposition.

Residualfunction capacityor RFC is what “an individual is still ableto do despite the
limitations causedby his orherimpairments(s). Burnettv. Comny¥ of Soc.Sec.Admin, 220
F.3d 112, 121(3d Cir. 2000) (quotingHartranft, 181 F.3dat 359 n.1). At stepfour of the
disability evaluation process, an ALJ must determine whether, despite theclaimants
impairments, the claimant retains the RFC to perform past relevant work. 20 C.F.R. 88
404.1520(a)and 416.920(a). When an ALJ makesan RFC determination,“the ALJ must
considerall relevantevidence, suchas objective medical evidence the claimants subjective
complaintsandall evidence oflaily activity. Burnett 220 F.3cdat 121 (citationsomitted). “The
determinatiorof theclaimants RFCis theexclusiveresponsibility of theALJ.” Garrett, 274F.
App’x at 163.

Here,the ALJ foundat stepfour that Plaintiff retainedthe RFCto performlight work, as

definedin 20 C.F.R. 8 416.967(b)eXceptshe canngperformpushingor pulling with herlower

12 To the extentthat Plaintiff objectsto the R&R and ALJ's decisionon thebasisthat a conflict

existsbetweenthe VE’s testimonyandthe DOT becausehe positionsidentified by theVE require the
ability to carry out detailedinstructions,Plaintiff's argumentis without merit. Normally, if a conflict
betweenthe VE andDOT exists,“an ALJ is requiredto (1) ask,on the record, whether the [vocational
expert’s]testimonyis consistentith theDOT, (2) elicit areasonablexplanatiorwhereaninconsisency
doesappearand (3)explainin its decisionhowthe conflict wasresolved.” Alvaradq 147F. Supp. 2dat
306 (citing Zirnsakv. Colvin, 777 F.3d 607, 617 (3dir. 2014)). However,no suchconflict existshere.
Neither the ALJ nor the VE mentioned anylimitations in regardsto Plaintiff's ability to understand,
remember,and/or carry out anytype of instructions, includingletailed instructions. Therefore,any
objectionpremisedonthis allegedconflict is overruled.
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extremities; cannot performoverheadreaching;and must avoidtemperatureextremes,dust,

fumes,andtoxins.”™® (R. 18). This Court findsthatthe ALJ sufficiently evaluatecthe medical

andopinionevidenceat stepfour, asnaed by the MagistrateJudge’sreview; to wit:

After careful consideration of thevidencethe[ALJ found Plaintiff’s] medically
determinablempairmentscould reasonablybe expectedo causesymptomsthat
resultin the above foungbhysicallimitations. The recordshowsthat [Plaintiff]

has a reducedmotor strengthand limited range of motion of the cervical and
lumbar spine, buthat she has no difficulty walking or performing postural
activities.

As for the opinion evidence,the [ALJ considered] theState agencyphysical
[RFC] assessmentompletedby Dr. Anne Zaydon. This assessmertoncluded
that [Plaintiff] is limited to arangeof light exertionalwork activitieswith certain
postural limitations and environmental limitations. The lifting and carry
restrictionsexpressedh this opinionare consistentvith the evidenceof recordas
a whole. However, this opinion did not accountfor [Plaintiff's] recorded
limitations in pushing and pulling with her lower extremities and reaching
overhead|.]

The [ALJ] has also consideredthe statementprovided by [Dr. Coubarous, a
consultativeexaminer]. This opinion determinedthat [Plaintiff] is capableof
medium exertional work activities with limited pushing and pulling with
[Plaintiff’ s] extremities postural imitations,and environmentalimitations. This
opinion was basedon adirect examinationof [Plaintiff’s] abilities, however the
evidenceasa whole supports a findingat [Plaintiff] is capableof no morethan
light exertionalwork activities.

In comhbning parts of [Dr. Zaydons] physical [RFC] assessmenand [Dr.
Coubarouss] opinionthat are consistentith the evidenceof recordasa whole,
the[ALJ formed]the abovgRFC] for arangeof light exertionalwork activities.

13

TheRegulationgdefine“light work” asfollows:

[L]ifting no more than 20 poundst a time with frequentlifting or carrying of objects
weighing upto 10 pounds.Eventhough theweightlifted may be very little, ajob is in
this categorywhenit requires a goodeal of walking or standing, owhenit involves
sitting most of the time with somepushing orpulling of arm andleg controls. To be
considereccapableof performinga full or wide rangeof light work, you musthavethe
ability to do substantiallyall of theseactivities.

20C.F.R.8 416.967(b).In orderto performa full rangeof light work, anindividual mustbeableto stand
or walk, off and on,for atotal of approximatelysx hoursof an eight-hour workday. SeeSSR83-10,
1983WL 31251,at*8 (S.S.AJan.1, 1983).
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R. 19. Giventhe ALJ’s careful and thoroughreview of the medical objectiveevidencein the
recordandthe VE'’s testimony** this Court findsthatthe ALJ’'s RFC determinatiorasit relates
to Plaintiff's physical limitations was supportedby substantialevidence. Therefore, this
objectionis overruled.

In herfourth objection,Plaintiff reasserthier argumenthat the ALJ failed to adequately
develop theecordand considerall of therelevantmedicalopinion evidencewhendetermining
thatPlaintiff couldperformthe standingndwalking requirement®f light work. [ECF 26 at 13-
21]. Specifically, Plaintiff contendghatDr. Orlow’s andDr. Sdefu’sexaminingsource opinions
contradictthe ALJ’s finding asto Plaintiff's ability to standandwalk for sx hoursin an eight
hourday. (Id. at 15-16). Plainiff argueshatDr. Orlow’s andDr. Sdefu’s opinionsverein the
possessiomf the SSA andthat the ALJ shouldhaveconsideredheseopinionsbecausehe ALJ
reliedon,inter alia, Dr. Zaydon’s opiniorandDr. ZaydonreviewedDr. Orlow’s andDr. Sdefu’s
opinions,(R. 85), in reachingher physicalRFC recommendatiaon (R. 85). [ECF 26 at 13, 16
n.5, 17 n.6].This Courtdisagrees.

The ALJ’s obligationto develop theecordis setforth in theregulationthataddressethe
subjectof evidencej.e.; 20C.F.R. 8§ 416.912.Thisregulationmakesclearthatit is generallythe
claimant’sburdento provedisability, which “meanghat[the claimant mustfurnishmedicaland

other evidencethat [the agency] can use to reach conclusions about[her] medical

14 In short, the VE testified that basedon the aforementionedRFC, a hypothetical persowith

Plaintiff's age,educationwork experienceand physicalpostural,and environmentalimitations could
perform herpast relevantwork, i.e., unskilled work as a cashier. This Court finds that the VE's
testimony,which is part of the evidence thALJ mustconsider,s consistenwith therecordasa whole,
insofarasit focuses orPlaintiff’'s physicallimitations. SeeSzallarv. Comm’r Soc.Sec, 631F. App’x
107, 111(3d Cir. 2015) (relying on aVE's responsdo an appropriatehypotheticalquestionwhen the
VE'’s testimonywas partof theevidenceof record).
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impairments(s). 20 C.F.R.8 416.912(ajemphasisadded). Beforemakingadeterminationthe
agencytakeson theresponsibilityto “develog the claimants “completemedicalhistory” which
covers at least the twelve months precedingthe monthin which the claimant files her
application, “unlessthere is a reasonto believe that developmentof an earlier period is
necessary,or unless theclaimantsaysthat her disability beganlessthantwelve monthsbefore
shefiled herapplication.|d. at § 416.912(d).

This Courtagreeswith the MagistrateJudgethat the ALJ was not obligatedo obtain or
considerDr. Orlow’s andDr. Sdefu’sconsultativeexaminatiorreports. First, it is thePlaintiff's
burden,andnot theALJ’s, to obtainthesereportsandfurnishthemto the ALJ for consideration.
Thus, theALJ committedno errorin notlocatingand consideringheseopinions. Secondgven
if Plaintiff hadprovided theALJ with thesereports, theéALJ wasnotrequiredto consider reports,
issuedin SeptembeR008and February 2010espectively,outside therelevanttime period of
July 13, 2010and July 13, 2011;.e., the twelve month period preceding thiding of the
application. Thus, the fact thatthe ALJ did notlocate,consider, oexplaintheweight afforded
to thoseirrelevantreports,is notlegal error. Cf. Johnsorv. Cmmnir of Soc.Sec, 529 F.3d 198,
204 (3d Cir. 2008) (holdinghatan ALJ mayreject,without explanationany evidencepertaining
to anirrelevanttime).

In addition, Plaintiff arguesthat the ALJ erredin not explainingwhy portions ofDrs.

Coubarous’sand Zaydoris opinionswere rejected. [ECF 26 at 19-21]. Essentially,Plaintiff

15 Plaintiff argueghatthe MagistrateJudge’s conclusiothatthe ALJ did not have a duty to obtain

or consideDr. Orlow’s andDr. Sdefu’sreportsbecausdhey wereirrelevantraisesseriousdue process
issues. [ECF 26 at 13-14]. This arguments premisedon the confusiomver whetherDr. Orlow’s and
Dr. Sdefu’sconsultativeexamationreportswerepartof theadministrativerecordor in the possessioof

the Acting Commissioner.(ld.). However,becausé¢he ALJ wasnot requiredto considertheseirrelevant
reports,thereare no dueprocessconcernsstemmingfrom the ALJ not consdering thesereports. This

objectionis overruled.
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arguesthat the ALJ’s conclusionthat Plaintiff can perform her pastrelevantwork for six hours
with no sit andstandoptionsdirectly contradictsDr. Zaydon'’s findingthat Plaintiff could stand
for only four hoursper day and Dr. Coubarous’s findinghat Plaintiff could sit for up to eight
hoursperday, butrequiredasit-standoption. (d.at17-21). Plaintiff's argumentis flawed.

When making aRFC determinationthe ALJ should consideall relevantevidenceand
“must give someindication of the evidencewhich he [orshe]rejectsand his [or her] reason(s)
for discountingsuchevidence'*® Burnet, 220F.3dat 121. Nonetheless:[i]t is only necessary
to ‘articulate how the evidencein the record supports theRFC determination,discuss the
claimants ability to performsustainedvork-relatedactivities,andexplainthe resolution oany
inconsigenciesin therecord.” Longv. Astrue No. 10-2828, 291 WL 721518,at*2 (E.D. Pa.
Feb.23 2011) (quotin®Bencivengo,. Comnr of Soc.Sec.251, F.3d 153Table),00-1995 slip.
op. at 4 (3d Cir. Dec. 19, 2000))rejectingthe notionthatthe ALJ is requiredto makespecific,
written findings on dozens of individuaork function categories) “The Third Circuit andthe
judges ofthis court havedeclinedto remandcaseson thebasisthat the ALJ failed to provide a
written functionby-function analysis when the ALJ's RFC determinationis supportedby
substantialevidence and includes a discussion of how threcord evidence supports the
determinatiorf. Whitev. Astrue No. 10-1233, 2012VL 1555399, *qE.D. Pa.Jan.24, 2012),
report and recommendation adoptédb. 10-1233, 2012VL 1555435(E.D. Pa.May 3, 2013)
(citationsomitted).

A review of the record showsthat the ALJ did not commit legal error by failing to
addresswhy portions ofDr. Coubarous’sand Dr. Zaydon’s opinionswere rejected. Such a

detailedexplanationof the ALJ’'s RFC determinationwould amountto a functionby-function

16 The ALJ is “not bound by any findingsmade by State agency medical or psychological

consultants, ootherprogramphysiciansor psychologists."See20C.F.R.§ 416.927.
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analysiswhich is not required. Rather,the ALJ’s analysiscomplieswith Long First, the ALJ
articulatedthe substantiakvidencesupporting thedetermination citing to the review of the
limited availablemedicalrecordswithin therelevanttime period,whichin the ALJ’s opinion did
not support the findinghat Plaintiff had any “difficulty walking or performing postural
activities' despiteher physicalimpairments. (R. 18-19). Second, théALJ discussedlaintiff's
ability to performwork-relatedactivitiesby recountingPlaintiff's testimonythat shewasableto
performhousehold choreand go outsideeveryday, socialize,andwalk for blocks. (R. 29-30,
33-35, 218, 220). Third, the ALJ resolved any alleged inconsistenciesn the record by
explainingthat shecombinedportions ofDr. Zaydoris andDr. Coubarous’s opinionsyhichwas
“consistentwith theevidenceof recordasa whole”to find theRFCfor lessthanthefull rangeof
light work. Thus, theALJ properly supported théecisionwith referenceo therecordandthe
RFC determinationasit relatesto Plaintiff's physicallimitations. Underthesecircumstances,
the ALJ was not requiredo explicitly explainher rejectionof portionsof Dr. Coubarous’sand
Dr. Zaydon’s opinions.Thereforethis objectionlacksmeritandis overruled.
Fifth Objection— Plaintiff's Credibility and SubjectiveComplaints

In Plaintiff's fifth objection, shearguesthat the ALJ failed to properly evaluateher
credibility and, therefore,the evidence ofecord does not support thALJ’'s rejection of her
subjectivecomplaintsof pain. This Courtdisagrees.

Underthe SSR,when making acredibility determinationabout a @imants statements,
the ALJ must consider thentire caserecord, which includes theclaimants complaints of
symptomsand must ‘give specificreasondor theweightgivento the individual’'sstatements.
SSR96-7p, 1996WL 374186,at *4 (S.S.A. July 2, 1996).“Allegations of pain and other

subjectivesymptomsmust be supporteoly objectivemedicalevidenceandan ALJ mayrejecta
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claimants subjectivetestimonyif shedoesnotfind it crediblesolongas[the ALJ] explainswhy
sheis rejectingthe testimony” Hall v. Comni of Soc.Sec, 218F. App'x 212, 215(3d Cir.
2007) (first citing 20 C.F.R. 8§ 404.1529(c)thenciting Schaudeck. Comn¥ of Soc.Sec, 181
F.3d 429, 43%3d Cir. 1999)).

Here, the ALJ evaluatedPlaintiff's subjectivecomplaintsagainstthe objectivemedical
evidencan therecordandPlaintiff's treatmentistory,which includedan August 201MRI and
x-rayresults,Dr. Zaydon’'sRFCassessmenandDr. Coubarous’physicalexaminatiorfindings.
(R. 18-19). The ALJ alsoconsideedPlaintiff's subjectivetestimonythat,inter alia: (1) herback
pain radiateddown her lower extremities;(2) shereceivedinjectionsfor knee painf3) shestill
receivespain medication;(4) she performshouseholdchoresbut mustgo slowly becauseof
pain when bending over;(5) sheis able to shopand preparemeals;and (6) she needshelp
carryinggroceries. (R. 18). Without reiteratingthe evidence suffice it to statethat the ALJ’s
finding thattherecorddid not showthat Plaintiff had “diffi culty walking or performingpostural
activities' is supportedby “more than a mere scintilla’ of evidence. The ALJ's apparent
rejectionof most ofPlaintiff's subjectivecomplaintssuggestghat the ALJ did notfind those
complaintsto be supporteddy the objectivemedicalevidence.

Credibility findings are the ALJ’s prerogativeand an explicit finding that Plaintiff's
allegationsare not credibleis not required. Here, the ALJ sufficiently analyzedPlaintiff's
subjectivecomplaints andfoundthat shewasnot entirely crediblewhenconsidering thenedical

evidenceof record thelimited treatmentshe soughwithin the relevantdisability period;’ and

o Plaintiff arguestha the ALJ ignoredthree Social Security Administration physicians’ opinions.

It is unclearwhich threephysiciansPlaintiff is referringto, butthis Courtinfersthat Plaintiff refersto the
opinions ofDrs. SebastalliniOrlow, and Sdefu. As discussedabove, theALJ did not err by failing to
considerthoseopinions.
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hertestimonyregardingherdaily activitiesandabilities® SeeJonesv. Barnhart 364 F.3d 501,
505 (3dCir. 2004) (explaning that an ALJ neednot “useparticularlanguage omdhereto a
particular format’ in the five-step evaluationprocessso long as the ALJ providessufficient
analysisto “permit meaningfulreview?) (citations omitted). Basedupon thetotality of the
substantialevidenceof record,this Court mustgive due deferenceto the ALJ assessmenf
Plaintiff's credibility and therefore finds noerror. SeeFrazierv. Apfel 2000WL 288246 at*9
(E.D.Pa.Mar. 7, 2000) (fAJn ALJ’s findingsbasedon thecredibility of the applicantareto be

accordedyreatweightanddeference . . .”). Accordingly,this objectionis overruled.

CONCLUSION
For the reasonstatedherein Plaintiff's objectionsto the R&R are overruled,Plaintiff's
requestfor review and motionfor summaryjudgmentare denied,andthe R&R is approvedand

adopted.An Orderconsistentith this Memorandum Opinion follows.

NITZA I. QUINONESALEJANDRO, USDCJ.

18 Plaintiff contendsthat her testimonyregardingher daily activities is not inconsistentwith her
subjectivecomplaintsof pain. While this argument, standinglone, may have some merit, the ALJ

ultimately consideredPlaintiff's testimony regarding her ta activitiesalongwith the objectivemedical
evidenceandlimited treatmentecord,which satisfiesthe substantiabvidencestandarcheededo support
the ALJ’s decision.
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