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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

GEORGE COLLINS
Petitioner

V. : No. 2:14v-05013

JOHN WETZEL SECRETARY OF PA
DEPARTMENT OFCORRECTIONS
DISTRICT ATTORNEYOF THE
COUNTY OF PHILADELPHIA
andATTORNEY GENERAL OFTHE
STATE OF PENNSYLVANIA
Respondents.

OPINION
Report and Recommendation ECF No. 13 -Adopted

Joseph F. Leeson, Jr. August 4, 2017
United States District Judge

INTRODUCTION

George Collins, through counsel, filed a petition for writ of habeas corpus puis2ant t
U.S.C. § 2254lleging, inter alia, iaffectiveassistance of PCRAounsel for failing to timely
file a PCRA petition that would have alleged trial counsel’s ineffectiveriagistrate Judge
Lynne A. Sitarskhasissued a Report and Recommendation (“R&R”) recommending that the
habeasorpus petition beismissedas untimely Collinstimely filed objectionstheretq arguing
that he should have been afforded an evidentiary hearing and that he is entitlethtdesqui
tolling. After de novo review and for the reasons set forth below, the iR&®pted and the

habeas petition is dismissed as untimely.

! Post Conviction Relief Act, 42 Pa. Cons. Stat. Ann. 88 9541- 9551 (“PCRA").
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Il. PROCEDURAL HISTORY

Following a jury trialin the Court of Common Pleas of Philadelphia Cou@ttlins was
found guilty ofburglary, thre counts of robbery, and three counts of theft by unlawful taking.
See Commonwealth v. Colljf8P-51CR-0313021-2002 (Phila. Cty. C. P. filed April 3, 2062).

On May 5, 2003, he was sentenced to an aggregate term of tiventyfifty years of

imprisonment. The Pennsylvania Superior Court affirmed the judgment of sentence on June 3,
2008. Collins did not file a petition for allowance of appédadllins was represented by Willie

Lee Nattiel, Esquire, at trial and by Jules Epstein, Esquire, for post-tri@naa@nd on appeal.

On August 27, 2009, Collins, through counsel Bernard Siegel, fiR&iRA petition. On
December 6, 2010, the PCRA cbissued notice of its intent to dismiss, to which the parties
respomled. The case was continued severatsimlue to counsel’s illness and in August 2011,
Burton Rose, newly retained counsaitered his appearance diteld for leave to file an
amended®CRA petition along with the amended petitiomhe PCRA ourt granted leave to
amend on August 19, 2011. The Commonwealkneafterenewed its motion to dismiss and,
on August 28, 2012 the PCRA courtlismissed the petitioafter addressing the mexiif the
ineffectiveness claimsOn August 2, 2013, the Pennsylvania Superior Court affirmed the
dismissal of the PCRA petition based on its untimeliness, without addressing itse fiee
Pennsylvania Supreme Court denied a petition for allowance of appeal on March 25, 2014.
Collins did not seek certiorari.

The instant petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 was filed on

August 27, 2014, by Burton Rose, Esquire.

2 This Court has obtained and reviewed the state court record.

3 The R&R mistakenly states that the PCRA court dismissed the petition on July 17, 2013,
butthen correctly citethe Order dated August 28, 2012eeR&R 3, ECF No. 13.
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1. STANDARD OF REVIEW

When objections to a report and recommendation have been filed under 28 U.S.C. §
636(b)(1)(C), the district court must make a de novo review of those portions of the report to
which specific objections are madgample v. Dieck€8885 F.2d 1099, 1106 n.3 (3d Cir. 1989);
Goney v. Clark749 F.2d 5, 6-7 (3d Cir. 1984) (“providing a complete de novo determination
where only a general objection to the report is offered would undermine the effithenc
magistrate system was meant to contribute to the jugimaless”) “District Courts,however,
are not required to make any separate findings or conclusions when reviewingtadag
Judge’s recommendation de novo under 28 U.S.C. 8§ 636fll).V. Barnacleg 655 F. App’x.
142, 147 (3d Cir. 2016)The district‘court may accept, rejeady modify, in whole or in part,
the findings and recommendations” contained in the report. 28 U.S.C. 8 636(b)(1)(C).
V. ANALYSIS

A. Collins’s PCRA petition and the instant habeas petition were untimely filed.

Pennsylvania’s Post Conviction RelieftAlictates that “[ajy petition under this
subchapter, including a second or subsequent petition, shall be filed within one yeatabéthe
the judgment becomes final.” 42 Pa. Cons. Stat. Ann. 8§ 9545(b)(1). Simhearlg,is a one
yearperiod of limitationfor a person in custody pursuant to the judgment of a téite an
application for writ of habeas corpumsfederal court See28 U.S.C. § 2244(d)(1). Section 2244
provides that the ongear period of limitations shall run from the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially mezxzmt)

by the Supreme Court, if the right has been newbognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or



(D) the date on which the factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligence.

Id. “The time during which a properly filed application for State post-conviction or other
collateral review with respect to the pertinent judgment or claim is pendiignehbe counted
toward any period of limitation under this subsection.” 28 U.S.C. §(22@®).

Collins’s sentence became final on July 3, 2008, after the time for him to petition for
allowance of appeal expireGeePa. R.A.P. 1113 (“[A] petition for allowance of appeal shall be
filed with the Prothonotary of the Supreme Court within 30 days after the entry ofdér of
the Superior Court.”)Swartz v. Meyer204 F.3d 417, 419 (3d Cir. 2000) (holding that the
judgment became final by the conclusiordo&ct review or the expiration of time for seeking
such review). He ts had until July 3, 2009, tonely file a PCRA petitioror a federal habeas
petition But, Collinswaited untilAugust 27, 2009, to seek pagiaviction reliefin the state
court? The state court, as well as Magistrate Judge Sitarski, correctly concludée tRERA
petition was untimely filed Collins is therefore not entitled to statutory tolling and the instant
federal habeas petition was filed more than five years tog late.

B. Collins is not entitled to equitable tolling.

The period of limitation may b&subject to equitable tolling in appropriate cases.”
Holland v. Floridg 560 U.S. 631, 645 (2010). “[E]quitable tolling is proper only when the
‘principles of equity would make [the] rigid application [of a limitation period] utifa Miller
v. New Jesey State Dep’t of Correction$45 F.3d 616, 618 (3d Cir. 1998) (quotiBigendock v.
Director, Office of Workers’ Compensation Prograr@83 F.2d 1458, 1462 (3d Cir. 19%0)

“Generally, this will occur when the petitioner has in some extraordinary walyeen prevented
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PCRAcounsel mistakenlgalculated the filing deadline &eptember 2, 2009.
Collins does not object to the Magistrate Judge’s calculation of the limitationd perio
denial of statutory taihg.



from asserting his or her rights. The petitioner must show that he or shesedesasonable
diligence in investigating and bringing [the] claimdd. (internal quotations omitted).
“Generally, a litigant seeking equitable tolling bears the burden of estallisto elements: (1)
that he has been pursuing his rights diligently, and (2) that some extraordinangstance
stood in his way.”Pace v. DGuglielmqg 544 U.S. 408, 418 (2005). “Extraordinary
circumstances” may involve an attorney’s failure to satisfy profedsstenadards of care, bua*
simple ‘miscalculationthat leads a lawyer to miss a filing deadlidees not warrant equitable
tolling” Holland, 560 U.S. at 649-51.

Collins objects to the Magistrate Judge’s conclusion lieas not entitled tequitable
tolling based on the alleged abandonmenBegnardSiegel, who served asiginal PCRA
counsel.See generallpbjs. 1-7, ECF No. 14Collins alsoargues that the filingattorney
Siegelmade in response to the Commonwealth’s motion to dismiss, which the Magistrate Judge
cited in deciding that counsel did not abandon Collinsireglevant because they were
submitted after August 3, 2009, when the untimely PCRA petition was filed. Collins assérts tha
“the onlyrelevant time frame in this case svaetween February 2009 and the end of July 2009”
and, further, that there is no proof counsel ever notified him of the filings. Collirencisnthat
this is not a case of garden variety neglect, as the Magistrate Judgs,iflithatittorney
Siegel, who was suffering from terminal cancer, failed to research the applicadlbar law or
to communicate with Collins or his famil\He asserts that this condweas egregious.

After applying de novo review, this Court finds tihdagistrate Judg8itarski who
discussed the deadlite file a timelyPCRApetition did not err in considering Attorney

Siegel's conducafter this date in deciding whether his actions were egregious. Contrary to

6 Attorney Siegel was retained on February 12, 2009, and the deadline to file a PCRA

petition was July 3, 2009, which is a period of less than five months.
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Collins’s assertion that this conduct is irrelevér@icause the court must distinguish garden
variety neglect, such as missing a filing deadline due to miscalculation, froesenmus
instances of attorney misconduct that may justify equitable toBeg Holland560 U.S. at 651-
52, the court may consider counsekmduct even after the deadlinesvaissedsee Howell v.
Crews No. 4:04ev-299, 2013 U.S. Dist. LEXIS 28398t*7-9 (N.D. Fla. Mar. 1, 2013)
(corsideringthe fact that counsel was preparing thstponviction appeal both befoaad after
expiration of the AEDPA deadlina deciding that the petitioner failed to establish that counsel's
conduct amounted to extraamdry circumstances for purposes of equitable tollifichis
conduct includes the following: on August 27, 2009, Attor8mgel filed the PCRA petitiorgn
September 8, 201@\ttorney Siegel fileca Response to the Commonwealth’s Motion to Dismiss,
argung that the PCRA petition was timely filed; on November 1, 2010, Attdsnegelfiled a
More Specific Response to Commonwealth’s Motion to Dismiss, again assbdirie petition
was timely filed; and on December 28, 20A@prneySiegelfiled a Respase to the court’s
notice of intent to dismiss and a request for a hearing on the PCRA petition.

Additionally, on August 26, 2009, Attorney Siegebte a letteto Collins’s sister,
Celeste, enclasg a copy of the PCRA petitioh.Attorney Siegestated thahe spoke with
Collins“on the telephone right after | started this letter, stslaavare of what has been ddne
Collins’s assertiomn his objectionghat “there is no proof that Attorn&jegelever notified the
Petitioner that he was filg anything a the Petitioner’s behalf,” is therefore without mérit.

Neverthelessbecause this fact may be disputed, this Court will not consider the alleged

! Thisletter, dated August 26, 200%as attached to Collins’s state court Application for

Leave of Court to Amend PCRA Petition filed on August 3, 2011.

8 To the extent Collins asserts that Attorney Siegel did not notify him that he was filing
anything in response to the Commonwealth’s motion to dismiss the PCRA petitiotinaesly
this clim is accepted as true for purposes of this Opinion.
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communication in determining wheth&ttorney Siegehbandoned Collind.

Even without the communication on or about August 26, 2009, the agraes with
Magistrate Judge Sitarski thedunsel's subsequent filings in the state court establish that
AttorneySiegeldid not abandon CollinsSee Maples v. Thomas65 U.S. 266, 281 (2012)
(explainng that when an attorney abandons his client, he has severed the pageipal-
relationship and no longer acts, or fails to astthe client’s representative)

Collins asserts that this is a case lkaland becauséttorney Siegelid not
communicate with him. However, Holland, a capital case, the Court concluded that the
“attorney’s conductonstituted far more thagarden varietyor ‘excusable neglect” as he
“failed to communicate with his clieaver a period of yearslespite various pledsHolland v.
Florida, 560 U.S. 631, 652 (2010) (emphasis added) (finding that an attofady's to timely
file a habeas petition and being unaware of the date on which the limitations pgired ex
“might suggest simple negligerige In contrast, Collins’s alleged abandonmentnsited to a
period of no more than six monttfs See Howe|I2013 U.S. Dist. LEXIS 28398, at *7-8

(concluding that counsel’s failure to communicate with her client for “dlsesen months,”

9 As will be discussed in greater detail below, becMis&iegel is now deceasemh

evidentiary hearingvould not resolvesuch aactual dispute See United States v. Borronpio.
97-224, 2000 U.S. Dist. LEXIS 3524, at *6-8 (E.D. Pa. Mar. 15, 2000) (concluding that because
defense counsel was deceased, there was no need for an evidentiary hearing anid‘thesto
accept the truth dPetitionets factual allegations unless they are cleanyplous’).

10 Collins argues that “the only relevant time frame in this case was between F&0ary
and the end of July 2009 Regardless, @n if this Courtwere to also consider the lack of
communication after July 2009, the result would not chéyegauseinter alia, Attorney Siegel

did not mislead Collins into believing that the PCRA petition was timely filed and Cdltins

not act with due diligence to protect his righBee Skelton v. Ri¢dlo. 09-234, No. 09-234,

2011 U.S. Dist. LEXIS 40211, at *24-29 (D.N.J. Apr. 13, 2Qté)ecting the equitable tolling
claimbased on attorney abandonment becthes@etitioner was aware of the filing deadline and
aside fromhis repeated attempts tmntact counsel for confirmation that the petition was filed,
he made no affirmative steps to protect his rights #meré was no affirmative lie or
communication by any of the assigned counsghi petitionerjthat his PCIRA] petition had

been fileq” rather, “[there simply was no communication at alllby assigned attorneys”
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while preparing the postconviction appeal, did not rise to the level of extraordinary
circumstances undétolland andMaples and that counsel missed the filing deadline due to
neglect in miscalculating the deadline)

TheHolland court also determined that counsaldd to timely inform Holland that the
court had decided his casBeeHolland, 560 U.S. at 652. But here, while Attorney Siegel may
not have informed Collins of ttetommonwealth’s motion to dismiss or im®tions counselas
filing on Collins’s behaliarguing that the PCRA petition was timely, the court issued no
decisions on the PCRA petition until after Attorney Siegel was no longer involvedcagbe

This case is also distinguishable frétalland because the attorney in that case
“apparently did not do the research necessary to find out the proper filing datte Hietlgind’'s
letters that went so far as to identify the applicable legal.tulés In the instant action,
however, counsel's untimely filing was not based aomaplete lack of researdn thefailure to
act after being made aware of specific legal rules identifyiagorrectiling deadline; rather, it
was based on a misunderstandingtate law.SeePet.’s Resp. Notice Pa. R. Crim. P. 907 (filed
Dec. 28, 2010); Pet. Resp. Com.’s Mot. Dismiss (filed Nov. 1, 20hd)is state court briefing,
Attorney Siegelciting the relevant state statussserted thahe PCRA petition was timelyled
based on Pennsylvania Supreme Court Administrative Order No. 218, which changed procedural
law in 2000 by allowing petitioners to bypass state supreme court reviewdhappeals and
PCRA appeals for exhaustion purposes. Counsel quoted language from Order No. 218 that he
argued supported his position ti@llins’s sentence became final ninety days after the
Pennsylvania Superior Court affirmed the judgment of sentence, which is the amauet arh t
appellant has to seek certiorari in the United States Supremefouthe state’s higkst court

instead of thirty days later when the time for him to file a petition for allowanapp#al in the



Pennsylvania Supreme Court expired. However, as the Pennsylvania Superior Court and
Magistrate Judge Sitarski explained, this calculation wameous because an appellant cannot
seek discretionary review with the United States Supreme Court without fitstrpeg for an
allowance of appeal with the Pennsylvania Supreme C&atardlesghis errorwas not
“extraordinary” so as to warrangjeitable tolling. See Lawrence v. Florid®49 U.S. 327, 336-
37 (2007) (Attorney miscalculation is simply not sufficient to warrant equitable tolling,
particularly in the postconviction context where prisoners have no constitutidmatiorig
counsel.); Fahy v. Horn 240 F.3d 239, 244 (3d Cir. 2001) (“In noapital cases, attorney error,
miscalculation, inadequate research, or other mistakes have not been found to rise to the
‘extraordinary’ circumstances required for equitable tollipd=isher v. McGinleyNo. 14-5478,
2016 U.S. Dist. LEXIS 164863, at *5-8 (E.D. Pa. Nov. 29, 2016) (finding that allegations that
PCRA counsel (1) waited almost a year after the Pennsylvania Superivid€oied the
petitioner's PCRA appeal, and only after the petitioner sought the SupremesQuert/ention,
before filing a petition for allowance of appeal; (2) failed to respond to tespeaitten inquiries
from the petitioner; and (3) failed to notify the petitioner of the PennsylvaniarBeeurt’s
denial of his petition for allowance of appedtifl [fell] short of the abandonment found to
constitute an extraordinary circumstance in other cases”)

Of note, Collins’s current counsel, Burton Rose, advanced the same argtinaieint
light of Administrative Order N. 218 Collins had ninety days after the Superior Court affirmed
judgment to file a PCRA petition “notwithstanding the Commonwealth’s refererkRalé 13”)
to the PCRA court in his Application forelveof Courtto AmendPCRA Petition. SeePet.’s
App. Leave Amend PCRA Pet. (filed Aug. 3, 2011) (stating that “the argument presented ... b

initial PCRA counsel is legally correct”). The attorney abandonment clasrpwesented only



as an alternative argumantthe event theourt decidd that the PCRA peion was untimely.
Collins’s presenargumentthat Attorney Siegel’sconduct in “fail[ing] to research the applicable
time bar law (especially Rule 13(1) of the United States Supreme Caaef not involve

garden variety excusable neglesgeObjs. 3-4, ighereforeunpersuasive.

For all the reasons stated, Collins’s objectmMagistrate Judge Sitarski’'s determination
thatAttorney Siegel did not abandon him is overruled.

C. Collins did not diligently pursue his claim.

Regardless of whether Attorney Siegel's conduct constituted extraordinary
circumstance<;ollins did not diligently pursue his claim.s&orrectlyexplained in the R&R,
after the Pennsylvania Supreme Court denied a petition for allowance of appkas Waited
more than five months before filing the instant petition for writ of habeas cofresPace544
U.S.at419 (concluding that the petitioner did not demonstrate the requisite diligence ® entitl
him to equitable tolling because “not only didipener sit on his rights for years before he filed
his PCRA petition, but he also sat on them for five more months after his PCRA pngseedi
became final before deciding to seek relief in federal court”).

Collins compares his caseHwlland, but inthat matter the Court found that the
petitioner was reasonably diligent because in addition to contacting his attdreeyso
repeatedly contacted the state courts, their clerks, and the Florida StatesBaiatlon in an
effort to havdhis attorney]-the central impediment to the pursuit of his legal remeeynoved
from his case” and “theery daythat [the petitioner] discovered that his AEDPA clock had
expired due to [his attorney’s] failings, [the petitioner] prepared his own hah#@asgao €
and promptly filed it with the District Court.Holland, 560 U.S. at 653 (emphasis in original).

In contrast, although Collins reached out to AttorBesgel multiple times between February
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2009 and June 2009 about the approaching PCRA deadline, he did not contact the court during
this time. He also failed to contact the cowdfter learning in 2018 that his PCRA petition was
being challenged amtimely. Further, he waited months, not days, before filing a federal habeas
petition afterthis PCRA peition wasdenied in the state courts. Collins has therefore failed to
establish that he has begursuing his rights diligently.

Moreover, if Attorney Siegel had been correct that the deadline to file a PCiRénpet
was September 2, 2009, which would/édalso meant that the deadline to file a federal habeas
petition was September 2, 2009, he waited until six days before that deadline, until 2ygust
20009, to file the petition. That means that if the PCRA petition was timely filed, Caddlths h
only six days after the PCRA petition was dismissedeek federal habeas relief, until June
30, 2014* But, the instant habeas petition was not filed until August 27, 2014. Thus, even if
this Court were to accept that September 2, 2009, was the filing deadlineegyuitably toll the
time during which tB RCRA petition was pending (from August 27, 2009, through June 23,
2014), Collins'dederal habeas petitiomould nevertheless bentimely.

D. Martinez v. Ryan is not applicable.

Collins also objects to the Magistrate Judge’s failure to diddassnez v. Ryan566
U.S. 1 (2012)* However,Martinezis not controlling in this case because the instant petition is

being dismissed as tirtgarred, not as procedurally defaulteédkee Stromberg v. Varando. 09-

1 A letter written by Collins’s sister on November 29, 2010, confirms that she andsColli

knew the PCRA petitiowas being challenged astimely no later than November 29, 2010.
SeeThird letter, ECF No. 12.

12 The Pennsylvania Supreme Court denied the petition for allowance of appeal on March
25, 2014, and Collins failed to file a petition for writ of certiorari by June 23, 2014.

13 Martinezheld, “[w]here, under state law, claims of ineffective assistahtial counsel

must be raised in an initiaéview collateral proceeding, a procedural default will not bar a
federal habeas court from hearing a substantial claim of ineffective assistamaldfain the
initial-review collateral proceeding, there wasaounsel or counsel in that proceeding was
ineffective.” Martinez 566 U.S. at 17.
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401, 2012 U.S. Dist. LEXIS 95877, at *18-19 (E.D. Pa. July 10, 2012) (holding that “the
consideration of procedurally defaulted claims does not alleviate apetis burden to
overcome ADEPA'’s statatof limitations or to prove the merits of his casdt).the context of
procedural defaulthe federal courtonsiders whether it “may excuse a petitiosdailure to
comply with a state coust procedural rules, notwithstanding the state cewt€temination that
its own rules had been violatédHolland, 560 U.S. at 650. “Equitable tolling, by contrast, asks
whether federal courts may excuse a petitianfilure to comply with federal timing rules, an
inquiry that does not implicate a state ctaimterpretation of state lalvid. Accordingly,
Martinezhas no bearing on the Court’s decision as to whé&@b#ins is entitledo equitable
tolling. See DeShields v. Keresté®. 3:13€CV-1965, 2014 U.S. Dist. LEXIS 81238, at *15 n.1
(M.D. Pa. June 12, 2014) (citiddcGrue v. KerestedNo. 13-4018, 2014 U.S. Dist. LEXIS
73826, *9 (E.D. Pa. 2014) (“ThHdartinezdecision impacts cases where claims are otherwise
procedurally defaulted, but has bearing on a petitioner’s obligation to file a federal petition
within the federal limitations period.”adopted by2014 U.S. Dist. LEXIS 73019 (E.D. Pa. May
29, 2014)). This objection therefore without merit

E. An evidentiary hearing would not be poductive.

Finally, Collins argues that it was error not to schedule an evidentiaipdnéacause it
“remov[ed] any opportunity on Petitioner’s part to establish that counsel vaasectby the
family and was expected to file a timely PCRA petition by Petitioner, that Petitecsved no
timely!'¥ notice that the Petition was being challenged as untimely by the Commonwealth and

that counsel’s fatal illness prevented him from meeting his obligations to the PetitiGigs.

14 This Court accepts as true that Collins was not immediately notified that his PCRA

petition was being considered untimely. However, he was aware of this issuer rilodat
November 29, 2010SeeThird letter.
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4. “In deciding whetheto grant an evidentiary hearing, a federal court must consider whether
such a hearing could enable an applicant to prove the peatifectual allegations, which, if true,
would entitle the applicant to federal habeas reli&chriro v. Landrigan550 U.S. 465, 474
(2007). For purposes of this Opinion, the Court accepts that Att&irggl was retained by
Collins’s family and expected to file a timely PCRA petition, and that Cadlids ot have

timely notice that the PCRA petition was being challeragdntimely. The Court also accepts
that Collins and his sister attempted to communicate Atittrney Siegel numerous timée no
avail. Thus, an evidentiary hearitg elicit testimony on these pointsnot necessaryAs to
whetherAttorneySiegel’siliness prevented him from meeting his obligations to Collins, this
Court finds that an evidentiahearingwould not be helpful because Attorney Siegel is now
deceased and could not explain his actid®se Rgan v. WetzeNo. 00-2092, 2014 U.S. Dist.
LEXIS 185399, at *63 (E.D. Pa. Sept. 29, 2014) (concluding that tounsel is deceased so an
evidentiary hearing would not be beneficial in determining whether trial couade
reasonable strategy for not objectingTo the extent that Collins wédilike to subpoena
Attorney Siegel’s medical records, there is no dispute that counsel had a savesss ill
However, as discussed above, this illness did not prevent him from making numengasofili
Collins's behalf between August 2009 and December 201tese filings indicate th&ttorney
Siegel mistakenly believed he filed the PCRA petition on time, which is gardetyvagglect,
and not that he delayed filing based on his illness or misconduct. As he is now dereased,
evidentiary hearing add not resolve any factual dispuieghis regard See Young v. Gipspn
163 F. Supp. 3d 647, 749 (N.D. Cal. Sept. 11, 2(firtJing that “to the extent disputes remain
about[a juror’s] credibility, a hearing would not resolve theand therefore “wano longer

possible”). The request for a hearing is therefore denteéde Schrirp550 U.Sat473 (holding
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that he decision to grant an evidentiary hearsmgenerally left to the sound discretion of district
courts);Borrome 2000 U.S. Dist. LEXIS 3524, at *B{concluding that because defense counsel
was deceased, an evidentiary hearwguld be an unproductive use of judicial resoutg¢es
V. CONCLUSION

After applying de novo review, this Court concludes Magistrate Judge Sitarski
correctly determinethat the instant petition for writ of habeas corpus is untimely and that no
equitable exceptions to the period of limitati@apply. This Court therefore adopts the
recommendidon to dismisghe habeas petition as untimely, aahcludeghat tere is no basis
for the issuance of a certificate of appealabifityecause jurists of reason would not find it
debatable thaCollins’s petition is timebarred, and is not subject to equitable tolling.

A separate Order will be issued.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

15 “When, as here, the district court denies relief on procedural grounds, the petitioner

seeking a COA must show both ‘that jurists of reason would find it debatable whether the
petition states a valid claim of the denial of a constitutional right anduttistisj of reason would
find it debatable whether the district court was correct in its procedural.iruliGgnzalez v.
Thaler, 132 S. Ct. 641, 648 (2012) (quotiStack v. McDaniel529 U.S. 473, 484 (2000)).
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