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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEN KIM : CIVIL ACTION
V.
KENNETH CAMERON, et al. :. NO. 14-5320
ORDER

AND NOW, this25thday of April 2016, upon consideration Betitioner Ken Kim’s
Petition for Writ of Habeas @pus (Doc. No. 1), Respondenggiswerin Opposition to Petition
for Habeas Cpus Relief/Memorandum of Law in Support Thereof (Doc. NoMagistrate
Judge Carol Sandra Moore Wd&Ifeportand Recommendation (Doc. No.)1Petitioner’s
Objections to the Report and Recommendation (Doc. No. 15), and an independent review of the
record before the Courit is hereby ORDERED as follows:
1. The Report and Recommendation (Doc. No.is 3PPROVED and ADOPTED.

2. The petition for writ of habeas corpus (Doc. NoislpISMISSEDwithout an
evidentiary hearing

3. Petitioner’s djections to the Report and Recommendation (Doc. No. 15) are
OVERRULED.

4. No certificde of appealability shall issue because reasonable jurists would not
debate the correctness of this Court’s rulng Petitioner has failed to make a
substantial showing of the denialatonstitutional right SeeSlack v. McDaniel,
529 U.S. 473, 484 (2000).

5. The Clerk of Court is directed to close this matter for statistical purposes.
. Background
On August 26, 2004following a threeday jury trial,PetitionerkKen Kim was found

guilty but mentally illof murder in the firstlegree, carrying firearmwithout a license, simple

! The following procedural summary is based on theord before the Court. The factual background is
summarized in the Report and Recommendationthnd is notrecounted here.
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assault, making terroristic threats, possessing instruments of crimdteangtang to elude a
police officer He was sentencezh September 20, 2004 to life in prison for the murder charge,
one to two yearsf imprisonmentor the firearms charge, and six to twelve momths
imprisonmenfor the attempting to elude police chardeetitionels direct appeabf his sentence
was deniedand, on May 23, 2006, the Pennsylvania Supreme Court denied his petition for
allowance of appeal

OnMay 21, 2007 Petitionerfiled a petition under the Pennsylvania Post-Conviction
Relief Act (“PCRA”"). He was appointed counsel, amtlearing was held on tpetitionon April
28, 2008. On June 9, 2008, the petition was denied. Petitioner digpes! the denial

On June 13, 2011, Petitioner, proceeding pro se, filed a second PCRA petition. This
petition was dismissed as untimely filed on September 21, 2011. Petitioner filed a plioese not
of appeal orthe same dayThe Pennsylvania Superior Court affirmed the denial of the second
PCRA petition on December 18, 2012, and, on December 3, 2@&lBennsylvania Supreme
Court denied Petitioner’s request fdlowance of appeal.

Petitionerfiled this pro se petition foa writ of habeasorpus pursuant to 28 U.S.C.
§ 2254 on September 10, 2044SeePet. for Writ of Habeas Corpus 22, Doc. No. H§ raises
the following claims: (1) the trial court erred by failing to instruct the jury wispeet to
Petitioner’s reputation for peacefulness, (2) the trial court erred lnygféa instruct the jury on
voluntary manslaughter, (3) the trial courtegtby not allowing testimony regarding the
Petitioner’s childhood in Southeast Asia, (4) the evidence did not support a conviction-for first

degree murder, (5) the verdict was against the weight of the evidence, (&unsétwas

Zpetitioner’s habeas petition was not docketed until September 15, BQidsstated in the Rept and
Recommendatigrsince Petitioner is a pro se inmdiis petition should be considered filag ofthe date that he
submitted it to prison officials for mailingSeeR. & R. 3 n.1, Doc. No. 12citing Burns v. Morton, 134 F.3#09,
113 (3d Cir. 1998) Here, that date was September 10, 2(8delfdabeas Pet. 2P
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ineffective for failirg to petition the court and for failing to object to the court’s failure to
appoint an interpreter, (7) trial counsel was ineffective for failing tarteitsd the Petitioner was
not guilty of firstdegree murder, (8) trial counsel was ineffective fdirfgito request that
Petitioner undergo psychiatric testing, and (9) appellate counsel and postioaroocnsel
were ineffective for failing to raise several colorable claims dunopegeal and post-conviction
proceedings. (Habeas Petl9.)

This matte was referred to Magistrate Jud@arol Sandra Moore Wells for a Report and
Recommendation.SgeSept. 30, 2014 Order, Doc. No. 3.) On November 28, 2014, Petitioner
filed his memorandum of law in support of his habeas petition. Respofitehts answeto
Petitioner’s habeas petitian January 29, 201%rguing that the petition is tirtEarred and that
Petitioner’sclaims are meritless. (Sé@aswer in Opp’'no Pet. for Habeas Corpus Relief/Mem.
Law in Supp. Thereof 11-21, Doc. No) 7

Magistrate ddge Wells issued a Report and Recommendation on February 25, 2016. She
recommendethat the Court deny Petitioner’s request for habeas relief belb®susetitionwas
untimely filed. (R. & R. 4-5.) According to the magistrate judge, Petitioner’s ciomvi
became final on August 21, 2006, but he did not file a federal habeas petitiareariyiseven
years lateandwell after the AEDPA statute of limitations hagpired (R. & R. 4, 7)

Magistrate Judge Wells found thaither statutory nor equibée tollingcouldsave Petitioner’s
untimely claims. (R. & R.57.)

Petitioner objected to the Report and Recommendation on several grounds. (Objs. to R.
& R., Doc. No. 15.) He does not contdst magistrate judge’s finding that the petition was
untimely. (SeeObijs. 2.) However, he contends that his habeas petition should be equitably

tolled because “his lack of legal knowledge and limited understanding of the Englisiatsn



constitute extraordinary circumstances which prevehnitedorm [sic] timely filing the instant
habeas application.” (Objs. 6.) He also claims that he only managed toifiieaaiPCRA
petition because he received help from another inmate, but, when that inmattoeated, “any
help with either the law or the langueag. . was only renewed when the Petitioner met and
befriended [a different] inmate.” (Objs. 7.)

The Court agrees with the magistrate judge that the habeas petition was untimely filed
and that neither statutory nor equitable tolling can save Petitioner’s clagtisorfer does not
offer anycolorable objections; the Couhtereforeoverrules his obions and dismisses this
action for the reasons outlined below.

Il. Legal Standard
A. AEDPA

Petitioner’s application for federal habeas review of his state convictgovesned by
28 U.S.C. § 2254, as amended by the Amtirorism and Effective Death Ralty Act of 1996
(“AEDPA”), Pub. L. No. 104-132, 110 Stat. 1214. AEDPA provides ay&@ae-statute of
limitations beyond which a petition for habeas corpus is deemed untimely and may not be

considered on the merits by a federal court. 28 U.S.C. § 2244ddSwartz v. Meyers204

F.3d 417, 419 (3d Cir. 2000). The limitation period begins to run on the latest of:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was prevented from filing by such State action;

(C) the date on which the cditstional right asserted was initially recognized by
the Supreme Court, if the right has been newly recognized by the Supreme Court
and made retroactively applicable to cases on collateral review; or



(D) the date on which the factual predicate of thexclar claims presented could
have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1). A conviction becomes final followdlrgct appeal when the time to

seek certiorarwith the Supreme Court expires, if certiorari is not sou@&eMorris v. Horn,

187 F.3d 333, 337 n.1 (3d Cir. 1998¢eRules of the Supreme Court of the United States 13(1)
(providing ninety daysfter entry of judgmerfor filing a petition for a writ ofcertiorari).

The oneyearAEDPA limitation period is however, tolled during the pendency of a
“properly filed” state petition for collateral reviev28 U.S.C. § 2244(d)(2). The Third Circuit
has held that this statutory tolling continues until the expiration of the time to seeXidigary
review, regardless of whether discretionary review is sou§itartz 204 F.3cat424.

The AEDPA statute of limitations is also subject to equitable tolling. Milldt.Jd. State

Dep't of Corr, 145 F.3d 616, 618 (3d Cir. 1998). However, “equitable tolling is proper only
when the ‘principles of equity would make [the] rigid application [of a limitatiofoggr

unfair.” Id. (alterations in original) (quotin§hendock v. Dir., Office of Workers’ Comp.

Programs893 F.2d 1458, 1462 (3d Cir. 1990)). The Third dtrbas stated that “[c]ourts must

be sparing irtheir use of equitable tolling.Seitzinger v. Reading Hosp. & Med. Ctr., 165 F.3d

236, 239 (3d Cir. 1999)A petitionermay beentitled to equitable tolling if he or she can show
“(1) that he has been pursuing his rights diligently, and (2) that some extragrdinar

circumstance stood in his way’ and prevented timely filing.” Holland v. Florida, 560681$

649 (2010) (quotingPace v. DiGuglielmp544 U.S. 408, 418 (2005)).

B. Standard when reviewing a magistrate judge’s report and recommendation
As a final matter, Wwen assessing a magistrate judge’s report and recommendation, the

reviewing court must make “a de novo determuoratf those portions of the report or specified



proposed findings or recommendations to which objection is made.” 28 U.&36(l§(1)(C).
A district court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by tmagistrate judge.’ld.

[Il. Discussion
A. Statutory olling

The Court adopts the magistrate judge’s recommendation with regstatitory tolling.
Judgmentn the underlying criminal mattérecame final on August 21, 2006nety days after
Petitioner’sdirect appeal of his conviction was denied, since he difllaa petition for a writ
of certioraribefore the Supreme Court. He theaduntil August 21, 200,/one year after
judgment became findlo file his federalhabeas petition.

Petitionertimely filed aPCRA petitionin Pennsylvania state court on May 21, 2007, 273
days after judgment become findnder § 2244(d)(2}his petition tolled the AEDPA
limitations period.Petitioner's PCRA action concluded on July 9, 2008, the date by Wwhich
could have filed an appeal of the PCR#@r denying relief.SeeSwartz 204 F.3cat 420. He
then had ninety-two days remaining in his 38 grace periodithin which to file his federal
habeas claim-that is, until October 9, 20084e didnot do so, howeverPetitioneralso did not
take any other action that widutoll the limitations period. Though he commenced a second
PCRA proceedingpproximately three years after the first PCRA petition was dethisd
second action did not affect tA&DPA limitations period An untimely PCRA petition is not
properly filed for the purposes of § 2244(d)éd cannot toll the AEDPA limitations period
SeePace 544 U.Sat417.

Petitionerinitiated this federal habeas proceedamgSeptember 10, 201deaty six

years after his time under AEDR¥ad expired. The Couttherefore agrees witlhe magistrate



judge’s conclusion thatatutory tolling cannot savhis habeagetition(seeR. & R. 5-6).
Indeed, eveRetitionerconcedeshat his petition was untimely filed SéeObjs. 2.)
Accordingly, unles$etitionerqualifies for equitable tolling, his petition is tiAbarred.

B. Equitable o¢lling

Magistrate Judge Wells concluded that the federal limitations period should not be
equitably tolled. (R. & R. 6~) Petitioner failed to establish that he exercised diligence in
pursuing his rightendthat extraordinary circumstances prevented timédilygfi (R. & R. 6.)
Specifically, Petitioner had not demonstrated how his mental condition or landniétgesa
prevented him from filing his habeas petition in a timely martheughhe had managed to file
a PCRA petition in Pennsylvania state couthin the PCRAlmitations period (R.& R. 7.)
Additionally, the magistrate judge noted that the Third Circuit has not addressed ti@nqufes
whether a language barrier isextraordinary circumstander the purposes of equitalti@ling.
(R.&R.7)

Petitioner objected to the Report and Recommendationargigeghat AEDPA’s statute
of limitations should be equitably tolled due to “his lack of legal knowledge and limited
understanding of the English languagéObjs. 6.) He also cited case |&wm other circuit
courtsstatingthat a language deficiency couteeritequitable tolling.(R. & R. 6.)

Additionally, Petitionerargues thaalthoughhe had filed his first PCRA petition in a timely
fashion, he had only been able to do so because another inmate had assisted him. (R. & R. 7.)

This Court grees with the magistrate judge’s report and recommendation. As an initial

matter, he Petitioner has givamo indication that he attempted to pursue his rights with due

diligence According to th&hird Circuit inRoss vVarano, “[a] determination of whether a

petitioner has exercised reasonable diligence is made under a subjectiveniest bié



considered in light of the particular circumstances of the case.” 712 F.3d 784, 799 (3d Cir.
2013). Considering the particular circumstance$efitioner’'scase, the Court is unconvinced
thathediligently pursued his claimd\earlysix yearshadelapsedafterthe AEDPA limitations
period expiredvhenPetitioner commenced this habeas action.offfgsno explanation for his
significant delay, apart from the bare statement thatdginidual who assisted him with his
PCRA petition was no longer able to assist him. However, this fact, even if treenatqastify
so gross delay, especially candering that Petitioner subsequently filed a second (though
unsuccessful) pro se PCRA complaint and appeatitionerhas not demonstrated thatrhade
anyattempts to file hisederal habeas petitidmefore September 2014. Moreovée tlaims
assertd in his habeas petition were all available to tefore theAEDPA limitations period
expired—his claimsare notbased, for instance, on newly and recently discovered evidSees.

€.g, McQuiggin v. Perkins, 133 S. Ct. 1924, 1931 (“In possession tifrakt affidavits by July

2002, he waited nearly six years to séaderal postconviction relief. Such a delay falls far short
of demonstrating the . . . diligence required to entitle a petitioner to equitable.tollattgration
in original) (citationomitted))

That Petioner proceeded pro se and has limited knowledge of the law doegenbt
equitable tolling. The Third Circuit has stated that “[t]he fact that a petitionerasgatmg pro
se does not insulate him from the ‘reasonable diligence’ inquiry and his lack of lega¢&gewl
or legal training does not alone justify equitable tolling.” Ross, 712dt.389-800 (citing

Brown v. Shannon, 322 F.3d 768, 774 (3d Cir. 2008y .already stated, Petitioner has made

several pro se filingsncludinghis first PCRA petition The Court is unconvincebat
Petitioner could not prepare even a basic habeas petition within the AEDPA linsita¢iood.

SincePetitioner points to no additional factors that comédrant equitable tolling, Petitiorisr



pro se status does not justify his failureltibgently pursue his claims.

The Court also holds thektraordinary circumstanselid not prevenPetitionerfrom
filing a timely § 2254 petitionHis conclusoryclaim that his mental iliness impaired his ability
to file a timely habeas action is unpersuasiViae Third Circuit has stated that mental
incompetence magometimes furnisi ground for equitable tolling bonly if the alleged

incompetence affects the petitioreeability to file an action on timeSeeChampney v. Sec’y

Pa. Dep’t of Corr.469 F. App’x 113, 117 (3d Cir.2012T.hepetitionerbears the burden of

establishinchis or hemental incompetence and how that iliness affected his or her ability to file

a timely habeas action. Sigke (citing Bolarinwa v.Williams, 593 F.3d 226, 232 (2d Cir. 2010)).

Herg even assuming that Petitioner’s conviction of guilty but mentally ill of-fiesiree murder
demonstrates that he was mentally incompetetitioner has not established that this mental
iliness affected his ability to file court documents in a timely manimefact, he filed a timely
PCRA petiton in state court before AEDP#A'statute of limitations period expired, tolling the
limitations period untithat petition was dismissed@ecause Petitioner was capable of filing a
proper and timely petition, equitable tolling would be inappropriate in this case. He has not
presented evidence to suggest that his mental capacity deteriorated sincehigifiieal
PCRA petition, and he has subsequently filed other pro se motingl. at 118 (“[Petitioner's]
participation in court proceedings over an extended period of time compel[s] the monthas
the extraordinary remedy of equitable tolling is warranted here.”) Accordingly, mental
illness does not present a proper basis for equitably tolling the AEDPAtionggeriod.

A petitioner’s inability to speak English may qualify as an extraordinaryrastance

meriting equitable tolling in some factual situations. For instandéabon v. Mahoneya

petitioner Thad] consistently claimed to be a non-English speaker, required a translator in hi



interactions with police and the court system, lacked access to legal matertiseph
AEDPA in Spanish . . and was repeatedly denied legal materials in Spanish or translation
assistance.” 654 F.3d 385, 401-02 (3d Cir.201Based on these facts, thgird Circuit
remanded to the district court for an evidentiary hearinthepetitioner’s claim thagéquitable
tolling was warranted because of his inability to speak Englt&shThekey inquiry in Pabon
washow severe an obstacle the language deficiency predergatsfying the federal statute of
limitations.Seeid. at 401.

The case before this Court can be readily distinguished _from P&abitionerhasnot
consistently claned to be a noinglish speakerHe firstraised this argument in his second
PCRA action, though he could have asserted thimxc@ian earlier point. Petitionkas not
requiral a translatorn the various court proceedings related to his case or in his interactions with
the police. $ee, &., Aug. 23, 2004 Tr. Jury Trial 1161n fact, he testified in English at his
first PCRA evidentiary hearing, without the aid of an interpret8eefpr. 28, 2008 Tr. PCRA
Hr'g 2-19.) Additionally testimony presented at trial in the underlying criminal proceeding
established that Petitioneas able to communicate in English; he was able to converse, for
instance, with his coworkers and with Dr. Samuel, the psychologist who examinedithioutw
the assistance of a translatg&ee, e.g.Aug. 23, 2004Tr. Jury Trial230-37 Aug. 25, 2014r.
Jury Trial 122-25, 137.) Moreover, Petitioner has successfully met previous deautlidiesdt
appeals and for a PCRA petition, notwithstandirggcurrent claims regarding a language
barrier. Petitionerthus has not established an inability to speak English, and, even if he had, he
has nodemonstratethat this inability was severe obstacle tharevented him from filing

timely habeagetition.

10



Equitable tolling ofAEDPA’s limitations period isiotjustified in this case. The Court

overrules Petitioner’s objections on this point and adopts the magistrate jughgetsared

recommendation.

IV. Conclusion

For the reasons stated above, it is ORDERED as follows:

1.

Magistrate Judge WellsReport and Recommendation (Doc. No. 12) is
APPROVED and ADOPTED.

The petition for writ of habeas corpus (Doc. No. 1) is DISMISSED without an
evidentiary hearing.

Petitioner’s objections to the Report and Recommendation (Doc. No. 15) are
OVERRULED.

No certificate of appealability shall issue because reasonable juristd waotul
debate the correctness of this Court’s ruling and Petitioner has failed to make a
substantial showing of the denial of a constitutional ri@g¢eSlack v. McDaniel,
529 U.S. 473, 484 (2000).

The Clerk of Court is directed to close this matter for statistical purposes.

BY THE COURT:

/sl Legrome D. Davis

Legrome D. Davis, J.
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